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l. INTRODUCTION

Religious freedom is a congeries. It has a unitary name that suggests it is a unitary right. But
in fact It is an interrelated family of claims closely linked to all of the most fundamental human rights
and liberties. It protects individuals and groups against unequal treatment and discrimination; it lies at
the core of freedom of expression; it often overlaps with the protection of family rights; it protects a
particularly vital form of association; and above all, it is linked to the core of human dignity and
personality. Moreover, because religion is linked to humanity's deepest community building instincts,
and has profound impact on communal structures and values, it must be understood in the deeper
context of structuring relations among subcommunities within society and between subcommunities
and society as a whole.

Because each of these underlying dimensions of religious liberty Is linked to independently
evolving bodies of doctrine in modern legal systems, the understanding of religious freedom is
inevitably subject to the gravitational influence of developments in these closely related secular
bodies of law.[1] At times, religious freedom becomes a domain in which the prioritization of the
competing values of eguality, speech, association, dignity, and personal liberty is mediated[2].
Further, because of the significance of the overlapping values, the effort is sometimes made to reduce
religious freedom to its secular components [3].

Religious liberty resists such reductionist efforts. It is greater than the sum of its parts.
Central to religious freedom is the right of religious modes of life to be accepted and respected on

113



their own terms, as species of religion, and not to find protection if and only if they comply with
secular assessments of what should be protected. It is precisely because religion grasps things that
transcend secular perspectives that it is important. Moreover, the great Lockean insight that lies at
the core of liberal theories of religious freedom, namely that toleration enhances rather than
undermines social stability by winning the gratitude of dissenting groups who are thus respected[4]
can only function if groups feel respected when taken as they are on their own terms, not merely
because they are sufficiently like some other secular grouping that deserves respect on non-religious
grounds.

1. HISTORICAL BACKGROUND

The right to religious freedom has deep historical roots that predate the formation of the
United State[5]. Indeed, religious freedom is the oldest of the internationally recognized human
rights[6]. It remains true, however, that the First Amendment to the United States Constitution was
the first national instrument to enshrine religious freedom in a written constitutional document[7]. As
ratified in 1791, the First Amendment provides, "Congress shall make no law respecting an
establishment of religion or prohibiting the free exercise thereof."[8]. Contemporary interpretation of
this language often forgets that the original aim of the "non-establishment” portion of this clause was
not only to bar the establishment of a national church, but also to keep the federal government from
interfering with existing established churches in many of the original states[9]. The example of
Virginia, which was influential in leading to the adoption of the federal non-establishment clause,
was ultimately followed by all the other states, but it was not until the 1830s that the final state
(Massachusetts) terminated its established church.

For the first century and a half of the United States’ history, the religion clause was seldom
invoked by courts. This is because it was understood solely as a constraint on congressional (i.e.,
federal) action [10], and most matters that would affect religion remained within the competence of
the states. Beginning in 1940, however, the Supreme Court held that the free exercise portion of the
religion clause was applicable to the states because it was “incorporated” in the Fourteenth
Amendment's prohibition of state action that would deprive persons of liberty without due process of
law[11]. In 1947, the Supreme Court held that (the non-establishment clause portion of the religion
clause was also applicable to the states via Fourteenth Amendment incorporation[12]. There is some
irony in "incorporation™ of this clause in light of the clause's original history, since the result of its
"incorporation” has been to bar any tendency toward religious establishment at the state level,
whereas originally the language was intended to protect such establishments. Nevertheless,
incorporation of the non-establishment clause is now well settled[13]. This result is in fact not
unreasonable, because in the century between the last state disestablishment and judicial recognition
of the incorporation of the non-establishment clause in 1947, the tradition of separation of church and
state has become an axiomatic part of the tradition of ordered liberty in the United States.
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Significantly, with the exception of a few isolated cases that arose in federal territories
governed by Congress,[14] virtually all of the case law of the United States Supreme Court
construing the religion clause has been handed down since 1940. Thus, while the United States has
the oldest constitutional clause dealing directly with freedom of religion, the interpretation of this
constitutional norm is fundamentally a post - World War Il development. In this sense, the law of
religions freedom in the United States is not appreciably older than the law of religious freedom in
many other parts of the world.

. THE CONTOURS OF RELIGIOUS LIBERTY IN THE UNITED STATES

A. The Outer Limits of Religious Freedom

While the scope of religious freedom is and should be broad, it is not without limits. Thus,
there is clear consensus that religiously motivated child sacrifice is not protected by religious
freedom rights. But exactly where the outer circle of protection lies is difficult to say. The United
States Supreme Court first examined this issue in the context of Reynolds v. United States,[15] which
arose from a 19th Century prosecution of Mormon believers who engaged in the practice of plural
marriage. In Reynolds, the Court rejected the claim that religious freedom should negate criminal
liability under a federal bigamy statute.

The Reynolds case provides the starting point for analysis of the scope of free exercise of
religion, not only because it was the first free exercise case considered by the Supreme Court, but
also because it suggests, either explicitly or implicitly, four possible principles for drawing the outer
boundary of religious freedom that have ultimately been explored in subsequent case law.

1. Belief-Action Dichotomy

The first possible line of demarcation is suggested by the gloss that subsequent decisions
have placed on Reynolds. Thus, in Cantwell v. Connecticut, the Court cited Reynolds for the notion
that the First Amendment protects "freedom to believe and freedom to act,” and that the "first is
absolute but, in the nature of things, the second cannot be [16]. This so-called 'belief-action’
distinction correctly grasps an ontological distinction between inner belief and outer action, but it is
wholly unsatisfactory as a test for the outer limits of religious liberty. Otherwise, freedom of religion
would constitute only the right to secretly hold beliefs, a right that even totally repressive conditions
such as the Gulag do not violate. Subsequent courts have recognized that to be meaningful, freedom
of religion must extend beyond the inner realm of conscience to protect outer manifestations of belief
[17].
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2. The Rule of Law Constraint

A second possible line might be that whatever else religious liberty authorizes, it does not
authorize believers to break the law. The worry is that otherwise, every religious community (indeed,
possibly every religious believer) would become a law unto itself. This perspective has prestigious
supporters (including Locke and Jefferson, among others)[18] and recently won the support of the
United States Supreme Court in Employment Division v. Smith[19]. It is a view that makes sense in a
context in which law embodies general, neutral and stable norms that define the minimum conditions
for joint social life in civil society. In such a setting, where law poses minimal constraints on personal
liberty, the idea that legislation sets the outer limits of religious freedom appears to coincide with
basic rule of law and equality requirements. Allowing religiously based exemptions might appear to
set religion above law and the vital constraints it embodies, thereby giving rise to inequality.
Historically, the insistence that burdens could be imposed on specific religions only if imposed by
neutral, general laws that burdened all religions equally marked significant progress, because it
limited the power of sovereigns (and dominant religions) to legislate against non-dominant groups.

The difficulty with this approach is twofold. First, laws in modern societies typically require
far more than the moral minimum necessary for joint social life. They impose a vast array of
obligations that may make perfect sense with respect to most citizens, but may impose unnecessarily
harsh burdens on conscience when imposed on religious believers[20]. Second, we now have too
much historical experience with the abilities of majority groups to craft legislation that appears
neutral on its face, but in fact burdens only persecuted or lesser known groups. Many of the clearest
examples of persecution over the past two centuries have been carried out under color of law [21]. It
Is far too easy for dominant religious groups to secure passage of seemingly neutral but substantively
prejudicial legislation. In short, in defining impermissible encroachments on religious liberty, one
cannot be confident that everything that qualifies as a law is automatically consistent with religious
freedom. A primary reason for constitutionalizing religious freedom in the United States was to guard
against intentional and unwitting majoritarian tyranny in this sensitive domain.

3. Criminal Law

The "rule of law" limitation implicitly recognized in Reynolds becomes slightly less
problematic if one reads the case as holding that any criminal law overrides religious liberty.
Criminal norms tend to correspond more closely to the minimum set of expectations required for joint
social life, and criminalization generally signals intensified societal opposition to the behavior in
question. Nevertheless, problems remain. First, it is as easy to adopt a formally neutral but
substantively prejudicial criminal law as any other type of law. Second, in an age of proliferating
regulatory offenses, it is all too easy to pass legislation that unintentionally burdens smaller religious
groups. Third, this criterion goes too far in that there may be areas where societal interests are

116



sufficiently compelling to override religious liberty claims even though the conduct in question has
not been criminalized (and for policy reasons, may not be criminalized).

4. Restricting the Permissible Set of Policies that May Override Religious
Liberty

A fourth possible reading of Reynolds is that religious freedom cannot be used to circumvent
laws designed to protect public morals. This is typical of a more general approach to delineating the
outer limits of religious freedom by identifying a limited range of public policy concerns that justify
overriding religious liberty[22]. In the United States, such policy concerns have been worked out in
the context of an extensive body of case law. In addition to the public morals issues cited in
Reynolds, such policy concerns include public health[23], public safety,[24] avoidance of fraud,[25]
maintenance of military discipline,[28] and the government’s right to govern its own internal
affairs,[27] among others.

Even restricting the permissible range of public policies that can be allowed to burden
religious practices, however, is not sufficient to provide full protection for religious liberty. With
respect to the protection of morality, for example, it is not clear in a pluralistic society exactly whose
morality it is that should be enforced. Enforcing the morality of a dominant religion may be unfair to
minority groups or to non-believers, at least to the extent such morality is not part of the minimum
standards necessary for social cohesion. More generally, the typical "limited policies"” for identifying
permissible constraints on religious liberty are in fact so broad that one or another of them can be
used to justify virtually any imaginable constraint on religious freedom.

5. Fundamental Social Commitments

The final potential boundary identified by Reynolds links permissible limitations on religious
liberty to constraints necessary to protect fundamental commitments of a society. In the words of the
Reynolds Court, religious freedom claims that run counter to the "most important feature[s] of social
life"[28] cannot be sustained. This notion remains vague, and necessary subject to further articulation
on a case-by-case basis, but particularly to the extent that it goes beyond the other possible
descriptions of the outer limits of religious freedom in allowing infringements only in the most
exceptional circumstances, this appears to be a sound principle. In the United States, this basic idea
has been articulated in terms of a “compelling state interest test™ that subjects any action encroaching
on religious liberty to strict scrutiny.

B. The Emergence of Maximalist Free Exercise Protection

This last line of analysis has emerged as the dominant one in the United States. The Supreme
Court has elaborated this line in a series of cases commencing in the 1960's. In Sherbert u.
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Verner,[29] the Court held that a state policy that denied unemployment benefits to an individual
who declined work because her religious beliefs prevented her from taking Saturday work violated
the free exercise clause. The Court found that the state had not shown that an exemption for
Sabbatarians would prevent the state from paying unemployment compensation only to those who
were involuntarily out work. Accordingly, in the absence of a compelling state interest that could not
be satisfied by placing a lesser burden on religion, the state policy could not withstand scrutiny under
the free exercise clause.

Except where religious practices leading to unemployment violate criminal norms,[30] the
Supreme Court has consistently held that unemployment regulations infringe free exercise rights
when they force an employee to choose between accepting work and obeying religious convictions
that prohibit such work. This is true even where the religious beliefs asserted by the individual are
more strict than those held by other members of his or her faith,[31] and even where they do not
derive from the claimant's being a member of an organized religion or church.[32]

The strict scrutiny approach to infringement of free exercise received even stronger
endorsement in 1972 in Wisconsin v.Yoder.[33] In that case, Amish parents were convicted of minor
criminal offences for refusal to send their children to public schools after the eighth grade. They
demonstrated at trial that this conduct was religiously based and that they provided an alternative
form of agrarian education that adequately prepared their children for the traditional agricultural
lifestyle of the Amish community. The Court held that while the state's interest in training an
educated citizenry was compelling, refusal to grant an exemption for the Amish was violative of free
exercise requirements, since the state could not show that granting an exemption would violate an
interest "of the highest order” that could be served in no other way.

As articulated in Yoder, the test for permissible state encroachment on religious freedom
must thus meet two requirements: (1) there must be a "compelling state interest" in the governmental
action in question, and (2) the state action must be the least restrictive or burdensome means of
attaining the compelling objective. While judicial analysis often tends to focus on whether there is a
compelling state interest, and balancing it against the religious freedom claim, the "least restrictive
alternative™ requirement may be even more significant as a practical matter. Determining whether a
particular interest is "compelling” or not is an inherently subjective, as is the process of balancing
this interest against religious claims. On the other hand, if the religious claimant can point to a
practical way that the government can substantially achieve its objectives in a manner that is less
problematic for the religious claimant, there would appear to be no reason in a genuinely free society
why the government should not cooperate and pursue the less burdensome course.

In 1993, the strict scrutiny approach received its strongest endorsement yet, albeit in the

limited context of legislation manifesting an intent to interfere with the practices of a particular
religion. In Church of the Lukumi Babalu Aye, Inc. v. Hialeah,[34] the Court held that municipal
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ordinances banning ritual sacrifice of chickens, pigeons, and other small animals by adherents of the
Santeria religion violated the free exercise clause. While the ordinances did not expressly single out
any group, they were carefully drafted so that virtually the only animal killings banned were ritual
sacrifices by the Santerians. The Court held that government action that affects religion will be
subjected to the "most rigorous of scrutiny” unless the government action is both "neutral” and of
"general applicability”. In the Hialeah case, the ordinances were transparently aimed at disfavoring
practices of a particular religious group, and they were so underinclusive in their coverage that they
could not fairly be characterized as having general applicability.

C. Erosion of Free Exercise Protections

During the 1980's, the Supreme Court began to chip away at the full scope of religious
freedom afforded by the constitutional test that emerged in Yoder. This erosion took various forms.
In some cases, the Court appeared to assign excessive weight to the governmental interest at stake,
or to characterize the governmental interest in a manner that would make it virtually inevitable that
the governmental interest would outweigh the opposing individual interest.[35] Thus, in United
States v. Lee,[36] the Court rejected a claim that an Amish farmer was constitutionally exempt from
paying social security taxes, despite his religiously based objections to contributing to the social
security fund. Reasoning that "mandatory participation is indispensible to the fiscal vitality of the
social security system" and that individualized exemptions reflecting all manner of religious beliefs
would be difficult to administer, the Court held that the government's interest in assuring mandatory
and continuous participation in the social security system, and more generally in assuring the
soundness of the system, outweighed the Amish farmer's claim to an exemption. Similarly, in
Goldman v. Weinberger,[37] the Court held that an Orthodox Jew's right to wear a yarmulke while
on duty was outweighed by the military’s perceived need to maintain uniformity of dress[38].

In other cases, the Court, applied a lower standard of review than that required by classic
strict scrutiny doctrine. Thus, in Bowen v. Roy,[39] where Native American parents were denied food
stamps and welfare because their religious beliefs led them to avoid obtaining a social security
number, a plurality of the Court appeared to conclude that Yoder-style strict scrutiny could be
supplanted by "rational basis" deference to government action where religious conduct was being
burdened not by an outright prohibition but by conditioning the benefit on compliance with a
governmental requirement.

The most distressing decision in this series was Employment Division v. Smith. [40]. That
case involved the denial of employment benefits to two Native Americans who were dismissed from
their positions in a drug rehabilitation clinic because they used peyote, a non-recreational
psychedelic drug that has been used for centuries in the ritual of the Native American Church.[41]. In
that case, the Supreme Court rejected the compelling state interest test, holding that free exercise
rights did not suffice by themselves to invalidate neutral, general laws. The Court distinguished prior
cases that had applied the compelling state interest test on the ground that they were "hybrid cases,”
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involving not only religious freedom, but some other fundamental freedom (speech or family rights)
as well.

In effect, the decision was a throwback to Eighteenth Century conceptions of freedom of
religion that assumed that a rule of law constraint would suffice to assure full protection to religious
freedom. Moreover, it posed severe practical problems, particularly at lower echelons of government.
Many of the most vexing religious freedom infractions occur when a lower level bureaucrat is vested
with discretion that can obstruct or otherwise burden religious activity. Under strict scrutiny
analysis, a religious freedom claimant confronted with such bureaucratic hassles can talk to the
bureaucrat and work out an appropriate solution, knowing that if the bureaucrat refuses to cooperate,
it will be possible to pursue a valid free exercise claim. After Smith, the bureaucrat can simply take
the position that he or she is enforcing a "neutral, general law". There is no effective pressure to lead
to cooperative solutions to governmental burdens on religion.

D. The Religious Freedom Restoration Act

The Smith decision evoked not only intensive scholarly criticism[42] but also intense political
reaction from a wide variety of religious and human rights organisations. Moreover, state supreme
courts rejected the Smith result by invoking state constitutional provisions to revivify heightened
protection for religious liberty.[43] (While state courts cannot provide a lower level of protection of
constitutional rights than that specified by the federal Supreme Court, they are free to provide higher
levels of protection.) Within a relatively short time after Smith was handed down, a broad-based
coalition was formed to secure passage of the Religious Freedom Restoration Act ("RFRA™). This
Act was designed to restore heightened protection to religious freedom as a matter of federal
legislation by reinstituting the compelling state interest and least restrictive alternative tests. The act
also provides for recovery of attorney's fees for individuals who prevail on RFRA claims. RFRA was
stalled in Congress for some time because of Catholic worries that it might result in the expansion of
rights to abortions. Pro-choice groups in the preceding years had begun arguing that the abortion
choice was a matter of conscience and was thus entitled to religious freedom protection. Ultimately,
however, when it became clear that the Supreme Court was not going to reverse its abortion
jurisprudence, Catholic opposition was dropped. The legislation was signed into law on November
16, 1993[44]. In the aftermath of Smith, religious freedom claims in the United States are henceforth
likely to arise either under RFRA or under state constitutional provisions. Supreme Court decisions
which might have narrowed the scope of this freedom were met with immediate and widespread
opposition, resulting in the swift passage of remedial legislation in the form of RFRA and the
reaffirmation of a standard for protection of religious liberty higher than what the Supreme Court
thought the Constitution itself required. The breadth and intensity of consensus on RFRA
demonstrates the vitality of religious liberty as an effective norm in the United States.
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E. The Ban on Establishment of Religion

In describing the United States approach to religious freedom, the focus thus far has been on
free exercise of religion since it is this dimension of constitutional law in the United States that
corresponds most closely to emerging international norms. As will become even more clear in what
follows, United States practice provides extremely broad and effective protection of free exercise.
Most constitutions in the world have the equivalent of a free exercise clause; relatively few insist on
non-establishment with the rigor of constitutional law in the United States. Before proceeding to
analysis of specific issues, it is thus vital to add at least a few remarks on the non-establishment
principle.

The non-establishment principle is a distinctive and fundamental feature of religious freedom
in the United States. Indeed, typical accounts of the U.S. scheme devote as much if not more
attention to non-establishment than to free exercise. Significantly more establishment clause cases
have reached the Supreme Court, than free exercise cases. It is important to understand, however,
that this emphasis on separation of church and state is not motivated (at least not primarily) by anti-
clerical impulses or by aversion to organized religion. From the beginning, the objective of the
establishment clause has been to protect religious freedom by limiting the authority and power of the
state to become involved in religious affairs. By preventing institutional linkages between church and
state, the non-establishment principle avoids dangers that religion will be corrupted by seeking and
invoking state influence, and simultaneously avoids prejudicing minority religions by making it
impossible to privilege religious majorities. The aim is to foster a vibrant, private sector in which
religious communities can flourish on a voluntaristic basis without the distortions that flow from
governmental involvement or support[45]. In this regard, U.S.-style separation of church and state
appears to have been extremely successful. It is a well-attested sociological fact that as compared
with other modern societies, the United States has an unparalleled level of religious engagement
among its citizens, including its elites.[46].

In practice, the establishment clause requires that religious life must be self-reliant. Most
obviously, neither the state nor the federal government may establish an official church. States may
make legal structures such as corporate form available for religious organizations to use in managing
their worldly affairs but this may not be used to endorse or privilege any particular religious group.
The state may not prefer one religion over another, nor may it prefer religion over irreligion.[47] No
direct aid may flow from the state to any religious organization. Programs designed to benefit the
general public that incidentally benefit religion are permissible,[48] as are some indirect benefits such
as tax exemption schemes. [49] However, exemption schemes appear to be permissible only if they
are available to a broad range of comparable organizations.[50]

The Court has also been concerned to proscribe state action that endorses particular religious
beliefs. Thus, the Court has struck down a statute which proscribed teaching evolution in the public
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schools, [51] as well as a more refined provision that required that balanced treatment be provided to
biblical and evolutionary theories of the creation of life. [52] At the same time, the Court has
recognized that the mere fact that legal norms coincide with or mirror religious beliefs is not in itself
grounds for invalidation.[53] If this were not the case, laws proscribing murder and theft would
arguably be invalid because they have religious roots. More problematically, if religious advocacy
were sufficient to generate establishment clause violations, the result would be that religious groups
would be prevented from expressing their political ideas. An interpretation of the First Amendment
that would muzzle religious speakers (and religious speakers alone) in the marketplace of ideas
would mark a clear perversion of fundamental freedom of expression values.

In Lemon v. Kurtzman, [54] the Supreme Court distilled the requirements of its religion
clause jurisprudence into a three-part test. Under the Lemon test, state action is permissible under the
establishment clause only if (1) it has a secular purpose, (2) its primary effect neither advances nor
inhibits religion, and (3) it does not foster excessive entanglement of government and religion. Over
the years, this test has yielded a tangled web of inconsistent, and often unsatisfactory results. At a
number of points over the last fifteen years the Supreme Court has intimated interest in revising this
test. Thus, in Marsh v. Chambers,[55] the Supreme Court sustained the practice of prayer before
legislative bodies without invoking the Lemon test, relying instead on evidence that legislative prayer
had deep historical roots going back to the very session of Congress which adopted the first
amendment. Justice O'Connor has developed an endorsement test (i.e., state action constitutes an
impermissible establishment if, from the standpoint of an objective observer, it “"endorses" religion).
This test has won the support of a majority of the justices of the Supreme Court,[56] but has not
supplanted the Lemon test. In general, it is clear that the Supreme Court’s aim is to promote a regime
of state neutrality toward religion, but neutrality remains a rather loose and amorphous ideal.

Each of these tests aspires to articulate the central ideal of state neutrality toward religion.
The Court has repeatedly emphasized that a "benevolent neutrality” is intended.[57] Some
interpretations of the establishment clause are highly formalistic: any divergence from a religion blind
state posture is thought to be impermissible.[58] Professor Douglas Laycock has argued for a
"substantive neutrality” approach, which would permit religious factors to be taken into account in
shaping state action, but would demand substantive fairness of treatment of differing religious
groups. Still another approach is to emphasize that religion should not be imposed on others using
state mechanisms.[59] Some of the major advocacy groups, such as the American Civil Liberties
Union, the American Jewish Congress, and Americans United for Separation of Church and State,
press for a sharply separationist approach.

The focal point in all off the foregoing debates is the extent to which the state can
accommodate religious practices. The stricter separationists tend to view virtually any form of
accommodation of religion, except those that are required by the free exercise clause as an
impermissible establishment of religion. The difficulty is that with the growth of the affirmative,
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regulatory state since the Great Depression, state action or Influence is increasingly pervasive.
Wooden interpretations of church-state separation that find violations of the establishment clause in
any overlap of religion and state action, or in efforts to exempt religion from otherwise applicable
regulations, have the effect of confining religion in an ever narrower portion of social space. The
heightened density of state Influence in social life thus appears to support the argument for a more
accommodationist approach to establishment clause interpretation. If this adjustment in the
interpretation of the establishment clause is not made, religious freedom is progressively narrowed as
a result of the sheer proliferation of state activity.

IV.  SPECIFIC ISSUES REGARDING THE SCOPE OF RELIGIOUS FREEDOM

In the international setting, the scope of religious freedom is being worked out in increasing
detail as a result of widespread recognition and ratification of international and regional human rights
instruments [60] and processes [61]. For the most part, statutes and case law in the United States
have resulted in protection of religious liberty that fully complies with and often goes beyond practice
in other countries in providing maximal religious freedom for individuals and religious organizations.

A. Protection of Parental Rights to Transmit Their Religious Belief's to Their
Children

Although the U.S. Constitution contains no express provision regarding the right of parents to
direct the religious upbringing of their children, there has never been any doubt about the existence of
this right. Already in the 1920's, the Supreme Court recognized that the right of parents to direct their
children's upbringing was inherent in the liberty protected by the due process clause of the Fourteenth
Amendment. This was made clear in cases protecting the right to obtain training in foreign languages
and the right to attend parochial schools[62]. Recent issues in this area include the extent to which
Christian schools are obligated to comply with secular teacher certification and accreditation
requirements. For the most part, in view of the state's compelling interest in education, such
regulations have been sustained[63]. A related question is whether voucher plans that would allow
parents to elect where to spend public educational dollars on their children (e.g., in public or private
schools) violate the establishment clause. As yet, no major voucher programs have been adopted that
would provide the basis for a judicial test. A slightly different problem is whether religious parents
can object to curriculum materials on grounds that they violate religious sensitivities. While some
statutes and cases protect the right to object to such offensive material on religious grounds, the
scope of such rights remains unclear.

Child custody disputes pose the problem of parental religious rights in a particularly difficult
context [64]. If the parties to a marriage have different religious beliefs, the law simply leaves them
to work out differences on their own. If a mixed marriage breaks down, the issues grow more
complex. American courts are extremely reluctant to base decisions on religious considerations, but
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sometimes custody situations force them to make choices that are likely to affect religious upbringing
of the child. The tendency appears to be to make such judgments in light of the best interests of the
child, avoiding consideration of religious issues as much as possible.

B. Religious Education

The right for parents, churches or others to provide religious instruction for children, adults,
and for training clergy is constitutionally protected. Because of' the establishment clause, however,
the role of the state in providing or facilitating such education is sharply limited. Religious instruction
at the primary or secondary level on public school premises has been held violative of the
establishment clause, even if the teachers are privately employed[65]. However, such religious
instruction can be permitted on a released time basis (i.e., by releasing students during the school day
to attend such classes), so long as the instruction is not held on public school premises.[66]

The Supreme Court has struck down the practice of having prayer exercises[67] or Bible
reading [68] as part of the normal curriculum, although a suitably objective "Bible as literature"
course would be permissible.[69] The Supreme Court has indicated that an appropriately structured
"moment of silence™ program might pass constitutional muster where there is not an obvious
motivation to circumvent the ban on school prayer.[70] The Court has also held that prayer at
secondary school graduation exercises is unconstitutional,[71] but has subsequently let stand a
student-initiated voluntary graduation prayer.

Greater flexibility is allowed on public university campuses, in large part because university
students are thought to be less impressionable.[72] Even in the university setting, however, the state
may not directly fund buildings designed to be used for religious purposes, and funding a theological
seminary designed to train individuals for the ministry would be problematic. [73]

C. Rights to Religious Autonomy and Self-Determination

The right to freedom of religion can be asserted both by individuals and by groups.[74] This
right is the basis for a broad right to autonomy and self-determination for religious groups. Religious
groups are afforded broad latitude in selection of both ecclesiastical and other personnel.[75] The
Supreme Court exempted parochial schools from the jurisdiction of the National Labor Relations
Board,[76] but unionization of religious institutions less centrally involved in the teaching mission of
a church has been allowed.

Religious organizations are free to acquire and hold real property, so long as they do this
with their own resources. For the most part, they have been held subject to land use and zoning
regulations, in part because they do not have religiously based reasons for objecting. Such
regulations are often insufficiently sensitive to religious freedom requirements [77]. Historic

124



landmarking processes can also be problematic for religious organizations Church buildings are
among the most obvious structures to be listed as historic landmarks, but in a country where no state
aid for religion is permitted, this can work a significant hardship on churches. A church's population
center may have moved, or it may prefer to tear down the historical structure and replace it with a
different kind structure that can be used more effectively for the organization's religious purposes.
Such statutes have been struck down in some cases, on the ground that they constitute the kind of
specific targeting of religion subjected to strict scrutiny even under the Smith decision [78].

A surprisingly high percentage of church-state litigation in the United States involves
disputes over church property. The typical situation involves a schism in a local church congregation.
United States case law makes it clear that courts cannot intervene in such disputes on the basis of
religious doctrines. Thus, the Supreme Court has invalidated an older line of cases that resolved such
disputes on the basis of which of the schismatic groups had "departed from doctrine."[79]. A court
may defer to internal church decision mechanisms. This is particularly likely to be helpful in
hierarchical churches that have developed canon law or other such rules that determine who should
decide such issues. Alternatively, courts may decide in accordance with "neutral principles of
law"[80]. That is, courts may apply standard principles of interpreting legal instruments, so long as
there is no reliance on matters of doctrine. Both rules are really designed to protect religious
autonomy. The latter gives some considerable advantage to larger churches that have the resources to
create legal documents that clearly evidence who controls the church property in the event of a
schism or other difficulty [81].

Church autonomy is also protected through the legal structures available for churches to use
in organizing their affairs. In most states, private parties can simply set up a trust to hold church
property. This avoids the difficulties of passing title if the church exists simply as an unincorporated
association. Significantly, no state review of any kind is necessary for setting up the trust vehicle,
though it may be necessary to turn to the courts to enforce a trust. Increasingly, religious
organizations use corporations to structure their affairs. The precise nature of the statutes under
which incorporation proceeds varies from state to state.

The picture is actually fairly complex, but it is fair to say that there are three basic types of
laws available for religious organizations. The first exemplified by New York, is to provide separate
statutes for different faith traditions, taking into account unique structural features of the
denomination in question. Under this scheme, there is a general incorporation statute that may be
invoked by religious organizations who have not arranged to procure a distinctive organizational
statute. Nothing obligates a religious organization set up under specially tailored statutes to remain
organized under that statute. The second basic pattern is simply to provide a single statute that can be
used by all not-for-profit organizations. The third pattern, exemplified by California and the Model
Nonprofit Corporation Act, is to provide distinctive (and more favourable) treatment for religious
corporations. This pattern reflects growing experience that religious corporations need, and due to
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freedom of religion principles, deserve more latitude in organizing their affairs. In contrast to many
registration schemes in other parts of the world, the process of attaining entity status under any of
these schemes is very easy, and involves only minimal state review. To the extent there are concerns
with individuals abusing the corporate form or taking unfair advantage of tax exempt status or other
advantageous treatment, these issues are reviewed at a later point by tax or other appropriate
authorities. The incorporation process itself is not used as a regulatory device and is never used to
obstruct religious activity. Governmental commissions that would play an advisory or regulatory role
in determining which religions should be entitled to obtain registration do not exist and would
undoubtedly be regarded with deep constitutional suspicion.

D. The Right to Disseminate Religious Beliefs

The right of religious organization to disseminate their beliefs, both to their own members
and to others, is clearly protected. Many of the landmark cases involve the right of Jehovah's
Witnesses or other unpopular groups to engage in proselyting activities without bureaucratic
hassles.[82] As with other free speech rights, some constraints on the time, place or manner of
disseminating beliefs may be imposed, so long as the regulations are content neutral and are not
designed indirectly to obstruct dissemination efforts.

E. Conscientious Objection

The dilemmas of conscientious objection to military service have moved into the background
for the present, since the United States military currently consists entirely of volunteers. During
periods of conscription, a substantial body of case law emerged. The Court has never squarely
decided whether the free exercise clause requires creating exemptions for conscientious objectors.
Draft laws have typically provided exemptions at least for those who object to all wars. In 1965, the
Court Interpreted the draft law to provide that non-theistic beliefs could serve as the basis for
conscientious objection, so long as the beliefs were sincerely held and "occupied a place in the life of
its possessor parallel to that filled by the orthodox belief in God of one who clearly qualifies for the
exemption.”[83] In Welsh v. United States,[84] the Supreme Court, held that this right to
conscientious objection extended to moral views, so long as they were "deeply held” and were not
based "solely upon considerations of policy, pragmatism, or expediency."[85] The Supreme Court
drew the line, however, at claims of "selective conscientious objection”, holding that it was
permissible for Congress to grant exemption to those who conscientiously objected to all wars,
without thereby being forced to extend such exempt status to individuals who objected only to
particular wars.[86] Conscientious objectors were typically required under draft laws to perform
alternative service, and Congress was not required to extend to them the benefits it extends to other
veterans.

The notion of conscientious objection applies in other contexts besides the military. Many
jurisdictions, for example, have provisions that exempt doctors, nurses and other medical personnel
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from participating in medical procedures such as abortion to which they object on conscientious
grounds[87]. Also, as noted above, some jurisdictions provide protection for conscientious objection
to curriculum materials in public school settings.

F. Freedom of Religion and Foreign Religious Ties

In the contemporary world, few religious communities have members located within a single
country. Thus, the right to interact and assemble with co-religionists both within the United States
and abroad is extremely important. This is particularly true for hierarchical religions which, as a
matter of religious doctrine, can only transmit religious authority through ordination or otherwise by
direct contact with the individuals to be ordained. But it is true more generally for most religions that
transitional training, education, and fellowship are vital. In this regard, there are no significant
constraints on U.S. residents travelling to foreign countries for religious purposes. Because of the
risk that religious relationships may be used as a means of circumventing normal immigration rules,
there are some constraints on the extent to which individuals may enter the country for religious
purposes. But in no case are the individuals excluded purely for religious reasons.

V. CONCLUSION

The United States approach to religious freedom is an outgrowth of the pluralism of the
American experience. Broad protection is afforded for the free exercise of religion, and particularly
since the adoption of the Religious Freedom Restoration Act, it is clear that only compelling state
interests that can be achieved in no less burdensome manner can succeed in justifying the
infringement of religious freedom. There is strong protection as well for the rights to autonomy and
self-determination of religious groups. The United States experience has been that affording genuine
respect for all religious groups, so long as they stay within the realm of permissible activities
delineated by the strict scrutiny test, is a powerful stabilizing force for society. In an increasingly
pluralistic world, where all religious groups are in minority situations in at least some places,
everyone has a stake in making certain that the oldest of the internationally recognized human rights
is effectively extended to all.
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of Comparative Law, pp. 617-637 (1994), and is republished here with permission from the author.

1. For example, religion cases often involve free speech values. See, e.g., Cantwell v.
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I. BBEJIEHUME

Penmrrosnast cBoboa sBISETCS HEKOM Maccod. Y Hee €CTh €IMHOE UM, KOTOpPOe TPEIoaraer,
YTO OHa SBJETCSl €IMHBIM NpaBoM. Ho B JIEHCTBUTENBHOCTH OHA MPEJCTABISIET B3aHMMOCBSI3aHHOE
CEMENCTBO YTBEPIKIICHUH, TECHO CBS3aHHBIX C HauOolsiee (PyHIaMEHTAIBHBIMM IIpaBaMU M CBOOOJIAMH

yesioBeka. OHa 3allMIIaeT OT/ENBHBIX JIOJIEH U IPYMITbl OT HEPABHOTO OOpAILeHHs U TUCKPUMUHALIMM; OHA
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3aKJIFOYEHA B CyTH CBOOOJIBI BBICKAa3bIBAHUS; OHA YAaCTO TEPEIUIeTaeTCsl C 3alllUTOM MPaB CeMbH; 0COOEHHO
OHA 3alIMINAeT >XU3HEHHO BAKHYIO (OpPMY acCOLMAIMK; M CBEPX BCEro, OHA CBSA3aHA C CYIIHOCTHIO
YeJIOBEYECKOr0 JIOCTOMHCTBA M JIMYHOCTH. boree TOro, MoCKONMBbKY PENHIusl CBsi3aHa C TTyOOualIiMU
WHCTUHKTaM{ OOIIMHHOTO CTPOMTENBCTBA YEJIOBEUECTBA M OOJIAJaeT OCHOBATEIBHBIM BIMSHHUEM HA
OOIIMHHBIC CTPYKTYphl W IIEHHOCTH, €€ JIOJDKHBI TIOHMMaTh B Ooiee TIIyOOKOM KOHTEKCTE
CTPYKTYPHPYIOIIHX CBS3EH MEXKTy YaCTSIMH OOIIIECTBA U BCEM OOIIECTBOM.

Tak Kak Kaxmoe W3 TUX OCHOBOIOJATAIOMINX W3MEPEHHI PEIUTHO3HOM CBOOOIBI CBSI3aHO C
HE3aBHUCHUMO SBOJTIOIMOHHUPYIOMNMH YaCTSIMU JOKTPHH B COBPEMEHHBIX MPABOBBIX CHCTEMaX, TIOHUMAHHE
PEIMTHO3HON CBOOOIBI HEM30EKHO TOJBEPKEHO TATOTEIOIEMY BIMSHHUIO Pa3padOTOK B PasiIMUHBIX
obmacTsax cBeTckoro mpasa /1/. BpemeHamu penmruosHas CBOOOIA CTAHOBUTCSI CBSI3YIOIIMM 3BEHOM
KOHKYPHUPYIOINX IIEHHOCTEH pPaBEHCTBA, CJIOBA, acCCOIMAIMHM, JOCTOMHCTBA W JIMYHOW CBOOOMBI /2/.
[osToMy MHOTIA IPEATPHHIMACTCSI TIOTBITKA CBECTH PETIMTHO3HYIO CBOOOTY K €€ CBETCKUM KOMIIOHEHTaM
131.

Ho penmrnosnas cBoOoja ecTh HEYTO Oosbiliee, YeM CyMMa CBOMX dYacTeid. [JlaBHBIM st
PEIUTHO3HON CBOOOIBI SIBIIICTCS TIPABO PEMTHUO3HBIX MOJIEICH KHU3HHM Ha TO, YTOOBI OBITh TIPHHSTHIMH 1
yBa)KaeMbIMH Ha CBOMX COOCTBEHHBIX YCJIOBUSIX, 2 HE HAXOIUTh 3aIUTY, €CM (M TOJBKO ©CITH) OHHU
COTJIAIIAOTCSI CO CBETCKUMU CYKICHMSIMH OTHOCHUTEIIBHO TOTO, YTO MMEHHO CJIETyeT 3aluIaTh. Pemmrus
MMEHHO TOTOMY Ba)KHA, YTO OHA CXBaThIBAET BEILM, KOTOpBIC MPEBOCXOIAT CBETCKUE CyxIeHHs. bonee
TOT'0, TIPOHHUIIATEITFHOCTH BEJTMKOTO JIOKKa, JIeTTiast B OCHOBY JIMOSPATGHBIX TEOPHIA PEITMTHO3HOM CBOOO/IBI,
a COCTOMT B TOM, YTO TOJICPAHTHOCTh CKOPEE YCHIIMBACT, Ye€M OCIIa0JIIeT COIMATBHYIO CTaOMILHOCTD. 100
TEM CaMbIM O00ECTICUMBACTCSl OJIArOIApHOCTh PACKOJIBHIYECKUX TPYII, KOTOpPBIE OKAa3bIBAIOTCS, Kak
crencTBUe, yBakaeMbIMU /4/. Ho 3Ta cuctema MOXeT (YHKIMOHMPOBATH TOJBKO B TOM CITy4ae, €CITN
TPYIIBI YyBCTBYIOT, YTO WX YBaYKAIOT TAKMMH, KaK OHU €CTh, HA X COOCTBEHHBIX YCIIOBHSIX, @ HE TIPOCTO
MOTOMY, YTO OHHM JIOCTaTOYHO TOMOOHBI HEKOTOPHIM HWHBIM CBETCKMM TPYIIMPOBKAM, KOTOpPBIE

3aCIIYKMBAIOT YBAXKCHUA 110 HEPCIIMTMO3HBIM COO6p€DK€HI/I}IM.

1. ACTOPUYECKHUME NNPEAIIOCBIIKH

[IpaBo Ha penMIUO3HYIO CBOOOMY MMEET TTyOOKHE MUCTOPHYECKUE KOPHH, KOTOpBIE NATHPYIOTCS
Ooniee paHHMM BpeMeHeM, 4eM oOpasoBanue CoemuHeHHBIX IlITaToB /5/. JICWCTBUTENBHO, PEMTHO3HAS
cBoOOza SIBISICTCS APEBHEHMIIIMM M3 MEXKIyHApOIHO TNPU3HAHHBIX IpaB YenoBeka /6/. OmHako, [lepBas
INompaBka x Koncrurymmu CoemuHeHnbix LlTaToB OBLTAa TEPBHIM HAIMOHAIBHBIM HHCTPYMEHTOM
COXpPAaHEHMS] PEIUTHO3HOM CBOOOJBI B TMHCHMEHHOM KOHCTHTYLIMOHHOM JIOKyMeHTe /7/. B Bupe,
patudrmposanHoM B 1791 romy, Tlepsas [lompaBka yrBepkaaer To, uto "KoHrpecc He Oyner co3naBaTh
HHMKAKOTO 3aKOHa, KaCAOIIErocsi YUpeXKICHUs PeJIMTUH WM 3alpelatoIiero cBoOOIHOe OTIpaBieHue ee"
/8/. CoBpeMeHHast IHTEpIIpeTaLyisi 3TO (DOPMYIIMPOBKM YacTo 3a0BIBACT O TOM, YTO MEPBOHAYAIIBHAS 1IE]Th
YacT "HEeydpeKICHUS" 3TOW KiIay3yJbl 3aKII0YAIaCh HE TOJBKO B TOM, YTOOBI UCKIIIOYUTH YUPEKICHHE
HAIMOHAJBGHOW IIEPKBM, HO TaKkKe WM A TOro, 4YTOOBI yaepXkaTh (enepaabHOe NPaBHTEIBCTBO OT
BMEIIATEINHCTBA B JIENa CYILECTBYIOIIMX YIPEKICHHBIX [IEPKBEH BO MHOTHX IEPBOHAYAIBHBIX IITaTax /9/.

[Mpumep BupmxuHuM, CTpeMUBIIEHCS K NPUHATHIO KIAy3yidbl O (eaepaJbHOM HEYYPEeKICHHH, ObLT
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MOJIXBaYeH B KOHEYHOM CUETe€ BCEMM JPYIMMH IITaTaMu, HO Toibko B 1830 romy mocnemHuid mitat
(MaccauyceTc) oJIOKHIT KOHEI] CBOSH YIPEKIICHHOM TIEPKBH.

B Teuenune nepBoro croieTs U Ha MPOTSHKEHUH MONOBUHBI McTtopun CoenunHeHHbIx [lTaToB,
KJIay3yJie O PeJIMTUH Cy/bl 00paliaiich PeaKo. 3TO MPOUCXOIUIO TIOTOMY, YTO OHA TIOHMMAJIach TOJIBKO
KaKk OrpaHrdeHHE Ha KOHTPECCHOHUCTCKYIO (T. €. ¢emepaibHyro) nesareabHOCTh /10/ ¥ OGONBITMHCTBO
BOIIPOCOB, 3aTParuBaIOLINX PEJTUTHIO, OCTABAUIMCH B KOMITETEHIIMH 1TaTtoB. OnnHako, HaunHast ¢ 1940-bix
ronoB Bepxoubiii Cys1 mpu3HAM, YTO YacTh KIAy3yJbl O CBOOOTHOM OTIPABICHUN PEJIUTUH MPHMEHHMA K
mTataMm, TOCKONBKY OHa ObDla "mpucoemuwHeHa" K 3amperieHnio 1o YerwipHamatoir [lompaske
JEATETFHOCTH 1IITaTa, KOTOpasi MOria Obl JIMIIHTH JIFONIEH CBOOOMBI O€3 JTOIDKHOTO TPaBOBOTO TpoIecca
/11/. B 1947 romy BepxoBueiii Cyn penmi, 4To HEYyIpEAUTEIbCKas YacTh KIIAy3yJbl O PEJUTHH TaKKe
MpUMEHMMa K ITatam 4epe3 mpucoenuaerre mo YersipHamatoit [lompaske /12/. Ecth onpeneneHHas
UpOHMS B '"MPUCOETMHEHWH'' STOM KIay3yJbl B CBETE €€ TIEePBOHAYAILHOM WCTOPUH, TOCKOJIBKY
MPEIIONIarajioch, 9YTO Pe3yJbTaroM 'mpUcoenuHeHws' OyIeT WCKIIOYCHHE JIOOOW TEHICHINH K
PEMTHO3HOMY YUPSKICHHIO Ha YpPOBHE INTaTa, B TO BpPEMsI KaK IEPBOHAYAIBHO (DOPMYIMpOBKa
NpeHa3Havyanach Uil 3allUThl TaKWX Yy4pexaeHuil. TeM He MeHee, NPHUCOCIWHEHHE KIAy3yJbl
HEYUPESIKIICHNS TeTeph CTaJIO ACHCTBEHHBIM HHCTPYMEHTOM /13/. DTOT pe3ynbTar (PakTHIESCKH HE SBISCTCS
HEOOOCHOBAHHBIM, TaK KaK B TEUEHHE CTOJICTHS MEXIY IOCICIHUM OTIEJICHHEM LEPKBH OT IITaTa U
CyZieOHBIM TIPU3HAHWEM TIPHCOSTUHEHUS KIIay3yJbl HEYyIpekIeHUs B 1947 Tomy, Tpaawius OTICIICHUS
LEPKBH M TOCYJapCTBa CTala aKCHOMATHMYECKOW YacThIO YHOPSIOYeHHOW cBOOOABI B COEAMHEHHBIX
[IIrarax.

CyImecTBeHHO TO, YTO 3a MCKITIOYCHHEM HECKOIBKHMX HM30JMPOBAHHBIX CIy4aeB, BO3HHKIIMX HA
(benepanbHBIX TEpPUTOPHSIX, ynpaBisieMbix Konrpeccom /14/, daxruueckn Bce B MPELEIGHTHOM IpaBe
BepxosHoro Cyna Coenunensbix 11ITaToB, HCTOIKOBBIBAIOIIETO KJIAy3yJly O PEIUTUH, OIAaBATIOCh CBEPXY
¢ 1940-p1x romoB. Takum obOpazom, xotst y CoenuneHHbIx 1lITaToB ecTh camast crapasi KOHCTUTYLIHOHHAS
KJIay3yJia, HETOCPEACTBEHHO Kacaromiasicss CBOOOIBI PENTMTUH, MHTEPHPETAIMS 3TOH KOHCTUTYIIMOHHOM
HOPMBI IO CYTH CBOEH SIBIISIETCSL Pe3yJIbTaToM pa3padbotok nocie |1 MupoBoii BoitHbL. B 3TOM cMbIcTe 3aK0H
o0 penuruo3Hoit ceodoae B CoeuHeHHbIX [lITaTax He sBisieTcss HAMHOTO CTapIliM, YeM MoJ00HbIe 3aKOHbI

BO MHOTHUX JIPYTHIX YaCTSIX MUPA.
I11. KOHTYPBI PEJIMT'MO3HOM CBOBO/1bl B COEJJMHEHHBIX IIITATAX
A. BHerHue npeebl peIMrHO3HON CBOOOIBI

XOTs paMKH PEITUTHO3HOM CBOOOIBI SIBIISFOTCST OOIIMPHBIMU U UM CJICIYeT ObITh TAKOBBIMH, OHH BCE JKE HE
Oe3rpannunbl. Tak, UMeeTCs MOHOE SMHOMAYIINE B OTHOIICHWH TOTO, YTO PEJIMTHO3HO MOTHBHUPYEMOE
’KEPTBOMPHUHOIICHHE JICTEH HE 3alUIIACTCS MPaBaMU PEUTHO3HOM cBoOO bl Ho ckazath, riie B TOUHOCTH
npoJieraeT BHEIIHSS TPaHWIa Kpyra 3aiuThl, TpyaHo. Bepxosubiii Cyn Coenunennbix 11tatoB BriepBbie
M3y4ddsl 3TOT BONpOC B KoHTekcre nena Reynolds v. United States /15/, xotopoe BO3HHKIO U3

npecienoBaHus B 19 Beke BepyIOIIMX MOPMOHOB, IPAKTUKOBABIIMX MHOroopaure. B nene Reynolds Cyn

133



OTKa3aJl B TpeOOBaHWH TOTO, YTO PEITMTHO3HAST CBOOO/IA TOJDKHA OTPHIIATH YTOJIOBHYIO OTBETCTBEHHOCTH T10
(benepaTbHOMY 3aKOHY O OUTaMUL.

Jeno Reynolds mpemocrapisier HauanbHyRO TOUKY [UTS aHAITM3a PAMOK CBOOOHOTO OTIPABIICHHS
peITUH HE TOJIBKO TIOTOMY, YTO 3TO OBUIO TMEpBOE JIeJI0 O CBOOOIHOM OTIPABJICHUH, PACCMOTPEHHOE
BepxoBapiM Cynom, HO TakKke W MOTOMY, YTO OHO BBIIBHTACT, SIBHO FUIM HESIBHO, YETHIPE BO3MOYKHBIX
TPHUHIMIA TS TOTO, YTOOBI OYEPTUTh BHEIITHIOI TPAHHITY PEJMTHO3HONW CBOOOJIBI, KOTOPBIE B KOHEUHOM

HATOTe OBIIH H3YYCHLI B IIOCJICIOBABIICEM TIPEHEICHTHOM IIPaBE.

1. luxotomust Bepa-ieicTBIe

[lepBass BO3MOXKHAsT JEMapKalMOHHAS JIMHUS TIPEUIAraeTcsi HCTOJKOBAHHEM, HATOKEHHBIM
nocyieayroIumMu pernenrsvu Ha Reynolds. Tak, B nee Cantwell v. Connecticut Cyn mutrposan Reynolds
n3-3a Touku 3perHus, uto [lepas [TompaBka 3ammmaer "cBoOOMy BEpHUTH M CBOOOMY JACHCTBOBATH' M UTO
"mepBasi SBISETCS aOCOJFOTHOM, HO, IO TIPUPOJIE BEIeH, BTOpas Takod ObITh He MoxkeT" /16/. O1o Tak
HasbiBaeMoe 1pasrpanuyenue "Bepa-aeiicterue” OnpaBHIBHO CXBATHIBAET OHTOJIOTHUECKOE Pa3srpPaHUICHHE
MEXTy BHYTPEHHEH BEPOM M BHEIIHAM JICHCTBUEM, HO OHO MOJTHOCTBIO HEYIOBIETBOPUTEITHHO B KAUECTBE
TeCTa JIs BHEIIHUX TIPEICTIOB PEMTHO3HOW CBOOOABI. MO0 B MPOTHMBHOM Cilydae, cBOOOIA PEUTHN
cocTosi1a ObI TOJIBKO U3 MpaBa TaiHO MPHIEPKUBATHCS BEPOBAHUI - TIPaBa, KOTOPOE HE HapyIIAH JaXe B
I'ynare. Tlocnemyronme Cyapl MPU3HAIM, YTO JUIS TOTO, YTOOBI CBOOOJA pENMTHH ObUTa HATOJHEHA
CMBICJIOM, OHA JIOJDKHA MPOCTHPATHCS 32 TPEAENbl BHYTPEHHETO [IAPCTBA COBECTU C TEM, YTOOBI 3aIUTUTh

BHEIITHHE TIPOSIBIICHUSI BepoBanws /17/.

2. OrpaHnyeHyss HOpMOM 3aKOHa

Bropast Bo3MO)kHasI JTMHSL MOIJIa ObI COCTOSITH B CIICAYIOIIEM: YTO OBl peJIMrHO3Hasi CBOOOA HU
CaHKIMOHUPOBAJIA, OHA HE MOXKET pa3peliaTh BEPYIOIIMM HapyIlaTh 3akoH. [IpudnHa 00eCIIOKOCHHOCTH
371eCh B TOM, YTO B IPOTHBHOM CITydyae KaKIas peMrio3Hasi OOIIMHA (Ha CaMOM JIeJie, BO3MOXKHO, KaKIbIH
BEPYIOIIHIA) cTasa Obl 3aKOHOM JUIsl ce0sl. Y ITOM TOUKH 3PSHHS €CTh MPECTIIKHBIC CTOPOHHHUKH (BKITFOYAsT
Jlokka u JIxeddepcona cpemu npourx) /18/, u HemaBHO OHa 3aBoeBaa MOIIEPKKY BepxoBHoro Cyma
Coenunennbix [lItatoB B nene  Employment Division v.  Smith /19/. Dto Takoit B3rJsiI, KOTOPbI UMEeT
CMBICTT B KOHTEKCTE, B KOTOPOM 3aKOH BOIUIOIIACT OOIIME, HEHTpaIbHbIC W CTAOMIBHBIC HOPMBI,
ONpEIETSIONME MUHIMYM YCIIOBUI [T COBMECTHOM COLMATIBHON JKM3HH B TPaKIAHCKOM oOmiectse. B
TAKOM CHTYyalWH, I7IC 3aKOH HaJlaraeT MUHAMAITbHbIC OTPAHHYCHHS HA JIMYHYIO CBOOO/TY, MPECTABICHHE O
TOM, YTO 3aKOHOJATEILCTBO YCTAHABIMBACT BHEIIHUC MPEICIbl PEIUTHO3HOW CBOOOMBL, KAKETCS
COBIIAJIAfOIIMM C OCHOBHBIMH TPEOOBAaHUSIMH HOPMBI 3aKOHA M PaBEHCTBA. Moo Obl MOKA3aThCsl, YTO
JIOIYIIICHUE PETMTHO3HO OOOCHOBBIBAEMBIX MPUBUJICTHI CTABUT PEJUIMIO HAJl 3aKOHOM W JKH3HEHHBIMHU
OrpPaHMYCHUSMH, KM BOIUIOIIACMBIMH, TOPOXKIAs TAKMM OOpa3oM HepaBeHCTBO. Vcropuuecku
HACTaWBAHUE HA TOM, YTO OOS3AHHOCTH MOIJIM Obl HAJIAraThCsl HA CHICIM(HICCKIE PETIUTHH, TOJBKO €CITU

OHM HAIArajJuch ObI Heﬁ”[paﬂbl—ﬂ:[MH, 06H_II/IMI/I 3aKOHaMH, KOTOPBIC O6peMeH$IIOT BCC PCIIMI'H PAaBHBIM
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00pa3oM, 3HAMEHOBAJIO CEPHE3HBII MPOrpecc, MOTOMY YTO TEM CaMbIM OIPAaHUUHMBAJIACH BIIACTH CyBEPEHBIX
(M TOMMHUPYFOIIMX PESTUTHI ) M37[aBaTh 3aKOHBI IPOTHB HEIOMHUHUPYFOIINX TPYIIIL.

TpymHocTs 3TOTO TIOAXOMA - ABOWHAsA. [lepBoe, 3aKOHBI B COBPEMEHHBIX OOIIECTBAX TUITMYHBIM
o0pa3oM TpeOylOT HAMHOTO OOJbIIIE HPABCTBEHHOTO MHWHHMYMa, HEOOXOIMMOTO Uit COBMECTHOM
cormasbHOM JKi3HU. OHM HAJIararoT OOMIMPHBIA MAacCHB 00S3aTENILCTB, KOTOPHIE MOTYT UMETh ITOJHBIN
CMBICTT U1 OOJNBIIMHCTBA TpaKIaH, HO MOTYT HajlaraTb HEHY)KHOE CypoBOe OpeMsi Ha COBECTb Ha
pemmrnosHbIX Bepyronmx /20/. Bropoe, y Hac MMeeTcs CIHMIIKOM OOJBIIONW HCTOPHYECCKHH OIBIT IO
MPaBOCTIOCOOHOCTH TPYI OOJBIIMHCTBA MCKYCCHO CTPOHMTH 3aKOHOJATENHCTBO, KOTOPOE HEUTPAIBHO MO
BUIy, HO Ha jene OOpeMeHseT TOJbKO MpecieyeMble WM MEHee H3BECTHble Trpymmbl. MHorume u3
SApYalIMX TMPUMEPOB PEMTHO3HOTO TPECTEOBaHNS B TEUCHHE IMOCIEAHUX [BYX CTONETHH ObUIN
OCYILIECTBIICHBI T10J] BHIIOM 3akoHa /21/. JImsi JOMUHHMPYIOIIMX PENTUTHO3HBIX TPYII CIHIIIKOM JIETKO
obecrieunBaTh POBEICHNE 3aKOHOAATENIBCTBA, KAXKYIIIEroCsl HEUTPAIBHBIM, HO TIO CYILIECTBY SIBIISFOLIETOCS
NIPUTECHUTENBHBIM. BKpaTiie, mpy yCTaHOBICHNH TPAHMII HEO3BOJICHHBIX MOCATATENILCTB HA PEJIUTHO3HYIO
CBOOO Ty HEBOBMOKHO OBITh YBEPEHHBIM B TOM, YTO BCE, KBATH(HUIMPYEMOE KaK 3aKOH, aBTOMATHYECKU
SIBJISIETCS] COBMECTHMBIM C PEIIMTHO3HOM CBOOOI0M. BarkHast mprimHa 151 KOHCTUTYATU3AITN PETTTHO3HON
cBoOoapl B CoemuHeHHbIx IllTaTax cocrosuia B TOM, YTOOBI 3aIlIUTHTHECS OT HAMEPEHHON W HEBOJILHOM

THUPAHUX OOJTBIIIMHCTBA B 3TOU JIETMKATHON OOJIACTH.

3. YTOJI0BHbIN 3aK0H

Orpannuenre "HOPMO¥ 3aKoHA", HESIBHO MpH3HaHHOE B Jiesie  Reynolds, craHoBHTCS HECKOIBKO
MeHee MpOoOJIeMaTHYHBIM, €CJIM TIPOYMTHIBATH JIEJI0 KaK TaKoe, KOTOPOe MPHU3HACT TO, YTO JIFOOOM
YTOJIOBHBIHM 3aKOH OTBEPracT PEJIMIHO3HYIO CBOOOTY. YTOJIOBHBIC HOPMBI HMEIOT TEH/ICHITHIO 00JICe TOYHO
COOTBETCTBOBAaTh MHHMMAJIBHBIM TPEOOBAHMSM, HEOOXOIMMBIM IS COBMECTHOM COIMAIBLHOW JKU3HH, a
KPUMHHAJIM3AIHS BOOOIIE CUTHATM3UPYET 00 YCHITMBAIOIICHCS OOIIECTBEHHOM OMITO3UITMN 00CYKIaeMOMY
noBeicHnio. TeM He MeHee, mpoOieMbl octarorcs. [lepBoe, hopMaTbHO HEUTPAIBHBIN, HO TIO CYIIECTBY
MPUTECHUTEIIBHBIN YTOJIOBHBIN 3aKOH TaK )K€ JICTKO IMPUHSTh, KaK W JIF000M Jpyroi Tvm 3akoHa. Bropoe, B
30Xy PACHPOCTPAHSIONIMXCS HApYIIEHUN MPEIIMUCAHUIN CIWIIKOM JIETKO TPOBECTU 3aKOHOAATENIHLCTBO,
KOTOpOE HEeTpeTHAMEPEHHO OOPEMEHSIONICE PEITMIHO3HbIE MEHBIIMHCTBA. TpeThe, ITOT KPUTEPHUH HIET
CITMIITKOM JIAJIEKO B TOM, YTO MOTYT OBITh 00JIACTH, TJIC OOIIECTBEHHBIC HHTEPECHI SBIISTFOTCS JTOCTATOYHO
HEOTPa3UMbIMH, YTOOBI OTBEPrHYTh TPEOOBAHMS PEIMTHO3HOW CBOOOBI, JaKe HECMOTPS Ha TO, YTO
00cyX1aeMoe TIOBEJICHHE He ObUIO0 KPUMHHAIM3UPOBAHO (M TI0 COOOPKESHUSM TIOJTMTHKA MOXET He ObITh

KPUMHHAJIM3UPOBAHHBIM).

4, Ol"paHI/I‘{eHI/IC JAOITYCTUMOI'O MHOXKCCTBA IMOJIMTHK, KOTOPBIC MOI'YT OTBEPIaTh PEIMTUO3HYIO

cBOOOTY
YerBeprast BO3MOYKHOCTB MpouTeHws jaena Reynolds coctout B TOM, 4To penmMrio3Has cBo0oIa He

MOJKET OBITh MCITIOIB30BaHa I O6XO,Z[a 3aKOHOB, IMPCAHA3HAYCHHBIX JIA 3alllUThI 06]].[6CTB€HHOI>1 MOpaJIu.

OTO THUIMMYHO JJIA Ooree O6H_Iel"0 noaxoJa B ACJIC ONPCACIICHUA BHCIIHHUX I'PAHULL] PEJINT MO3HOU CBO6OI[BI
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myTeM  HWICHTU(UKAIMH  OrPaHMYEHHOTO  JHMAla3oHa  WHTEPEecOB  OOIIECTBEHHOM  MOJMTHUKY,
OTIPaBIBIBAIOIINX TIONpPaHUe penuruo3Hoi cBodoapl /22/. B CoemuneHnbix IllTaTax Takue WHTEpECH!
TIOJIMTHKK OBUTA BBIPAOOTaHBI B KOHTEKCTE OOIIMPHON TOKTPHHBI TIPEIIeICHTHOTO TipaBa. B monomHeHwe k
BOMpOcaM OOIIECTBEHHOM MOpaH, MPOIMTAPOBAaHHBIM B Reynolds, Takue HHTepechl MOIMTHKA BKITIOUAOT
Cpemy TpoYero OOIIECTBEHHOE 370pOBhe /23/, 00IIecTBeHHY0 0€301acHOCTh /24/, HeonyIIeHne oOMaHa
/25/, TmommepaHWE BOWHCKOM JHCIMIUIMHBI /26/ W TIpaBO TIPaBUTEIILCTBA YIPABISATH CBOMMH
COOCTBEHHBIMH BHYTPSHHUMH Jieniamu /27/.

OnHaxko, 1ake OrpaHUYEHHE JOMYCTIMOTO HAa30Ha OOMIECTBEHHON MOJIMTHKH, KOTOpas MOXKET
OBITH JI03BOJICHA JJTs1 OOPEMEHEHHS PEITUTHO3HON TIPAKTHKH, HE SBISICTCS IOCTATOYHBIM TSI 00CCTICUCHIS
TIOJTHOM 3aIlIiThl PEIMTHO3HONW CBOOOMBL. Hampumep, B CBS3M € 3aIlIUTON HPABCTBEHHOCTH HE SIBIISICTCS
SICHBIM, YbIO IMEHHO HPABCTBEHHOCTH B INTIOPATMCTIHYECKOM OOITIECTBE CiiemyeT coommonarh. CoOonenme
HPaBCTBEHHOCTH JOMUHHUPYIOLIEH PETUTHUN MOJKET OKa3aThCsl HECTIPABEAIMBBIM TI0 OTHOIICHUIO K TPYIIIaM
MEHBIIMHCTBA WM HEBEPYIOIINM, CAMOE MEHBIIIEE B TOM Mepe, B KaKOW Takasi HDaBCTBEHHOCTH HE SIBIISIETCS
YacThl0 MHUHMMYMa, HEOOXOIMMOIO JUISl COLMAIBHOTO corsiacusi. B Gornee MMPOKOM CMBICIIE, TUITMYHBIC
"orpaHrYeHHBIC TIOIMTHKA" T MICHTH()UKAITN JTOIMyCTUMBIX OTPAaHUYCHUI Ha PETMTHO3HYIO CBOOOTY Ha
CaMOM JIeJie HaCTOJIBKO HIMPOKH, YTO Ta WM WHAS. M3 HUX MOXKET OBITh UCTIONB30BaHA JUTsl ONPABIAHUS B

KOHEYHOM CYETe JIF0O0r0 BOOOPA3MMOT0 OTPaHUUCHUSI Ha PEJTMTHO3HYIO CBOOO/TY.

5. OCHOBHBIE COLIMAIBHBIE 00S3aTENECTBA

3aKrouNTeNbHAS TTOTCHIMATBHAS TpPaHMIA, YCTAHOBICHHas nenoM  Reynolds, ces3eBaer
JIOITYCTHMBIE TIPENIENTbl PETTMTUO3HON CBOOOIBI C OTPAHMYCHHUSIMH, HEOOXOJMMBIMU JUTS 3AIIUTHI OCHOBHBIX
o0s3atenbeTB obmiectsa. Crioamu Cyna mo ey Reynolds, nputsizanus peiMrio3Hol CBOOOIbI, HIyIIUe
NpOTUB "HanOoJIee BAYKHBIX XapaKTEPHBIX YEPT COLMAIBHOMN KM3HH" /28/, HE MOTYT HAXOUTh 3aLIUTY. JTO
TIOHATHE OCTAeTCs TYMAHHBIM, U HEMPEMEHHO TOUICKHUT AaIbHEHIIe Oomnee sicHOW (opMynupoBKe Ha
OCHOBE Tiepexoza oT Jena K aerny. Ho B Toil Mepe, B Kakoil OHO BBIXOAWT 32 paMKHU JIPYTHX BO3MOXKHBIX
ONMCAHWI BHEITHUX TIPE/ICNIOB PENTMTHO3HON CBOOO/IBI, JOIMYCKAIOIIUX MOCATATENBCTBO TOJBKO B CAMbIX
HCKJTFOUMTENIBHBIX 0OCTOSTENBCTBAX, 3TO NpeacTaBisercs 31paBbiM npuHImnoM. B Coennnensbix LlTaTax
ora (QyHmameHTampHas wuaes Obula  choOpMyiMpoBaHa B TEPMHHAX ''TecTa HAa  HEOTPa3HUMBIN
TOCY/IapCTBEHHBII HMHTepec", KOTOPBIA MOJABEpPraeT r000e NEHCTBHE, MOCATAIONIee HA PETUTHO3HYIO

CBOOOIY, CTPOrOMY TIIATEIILHOMY U3Yy4YEHHUIO.

b. HpOSIBJ'IeHI/Ie 3allIUThl MAKCUMAJIMCTCKOI'O CBO6OI[HOF O OTIIPABJICHUA

Ota mocnenHss JMHUS aHAIM3a TPOSBIIACH Kak AomuHanTHas B CoeauneHHbix Illtarax.
Bepxopnbiii Cyj1 paspaboTai 3Ty JIMHHIO B cepHu Jell, Hadathix B 1960-bix Tomax. B meixe Sherbert v.
Verner /29/ Cyn peru, 94to ToCyIapcTBEHHAs TTOJIMTUKA, KOTOpasi OTKa3ajla B TIOCOOMH 1o Oe3paboTuiie
KEHIIIMHE, OTKJIOHMBILIEH paboTy IOTOMY, YTO €€ PEJIMIMO3HbIe BEPOBAHUS HE TI03BOJISIM Opath paboTy 1o
cy00oTam, HapyIIIIa Kiaay3ylry 0 CBOOOIHOM oTrpasieHnH. Cy/1 HaIllell, YTO TOCYIapCTBO HE MPE/ICTABIIIO

J0Ka3aTCiIbCTBa TOIr'0, 4TO JIbIOTa CO6J'IIO,I[aIOH_[I/IM CY660Ty BOCIIPCIATCTBYET IroCyaapCTBY BbIILTIAYMBATD
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KOMIICHCAITHIO TI0 0e3paboTHIIE TOIBKO TeM, KTO OKa3alicsi 0e3 paboThl 1O MpuHYKIeHNT0. Clie10BaTelbHO,
NpH OTCYTCTBHM HEOTPa3MMOT0 TOCYJApPCTBEHHOIO HHTEpeca, KOTOpPBIi HE MOr ObITh YIOBIETBOPEH
HAJIOKEHUEM MeHee 0OpEMEHHTEFHOIO OrPaHMUYEHHS Ha PENTUTHIO, TOCYIapCTBEHHAS TTOMTHKA HE MOTJIa
BBIJIEP)KaTh TIIATENIBHYIO TIPOBEPKY MO KiIay3yJie CBOOOIHOTO OTHPABICHUS.

3a MCKITIOYEHHEM JIeN, B KOTOPBIX PENUTHO3HAas MPAKTHKa, BeAyIias K Oe3paboTuile, HapyIIaeT
yromnoBHble HOpMBEI /30/, BepxoBHbri Cyn TmocienoBaTelbHO TNPUHAMAT PEIICHHST O TOM, 4YTO
perniaMeHTHpoBaHre 1o Oe3paboTHIle HapyIaeT mpaBa CBOOOIHOTO OTIPABIICHWS TOT/A, KOTJAa OHO
BBIHY)KIaeT pabOTHWKa BBIOMpaTh MEXKIy COIJIACHEM Ha BBIIONHEHWE padOThl W TMOAYMHEHUEM
PEMTHO3HBIM YOSXKICHUAM, 3alpelialonM Takylo paboTy. DTO BEpHO Jaxe TaM, 7€ PEeSTMTHMO3HBIC
BEPOBAHMsI, OTCTAMBAEMbIE MHIWBHIYYMOM, SIBIISFOTCSI OOJIee CTPOTMMH, YeM Yy €ro eauHoBeplieB /31/, u
JIaKe TaM, TJIe OHU HE CIICAYIOT U3 WICHCTBA MCTIIA B KAKOW-TO OPraHN30BAHHOM PENTMTHO3HOM TIEPKBH /32/.

Iomxox cTpOroro TIATENFHOTO M3y4YeHHs! MOCSTaTeIbcTBAa Ha CBOOOHOE OTIIPABICHHUE MOy
naxe Oonee CrIbHYIO TOIIepkKy B 1972 romy B mene Wisconsin v. Yoder /33/. B atom naene poaurend
Amui OOBUHSIIMCH B HE3HAYMTEIIBHBIX YTOJIOBHBIX MPECTYIUICHHSX, MPOSBHUBIIMXCS B OTKA3€ IOCHUIATH
CBOMX JeTell B OOIIECTBEHHYIO LIKOJy IOCIE BOCBMOro kiacca. Ha cyne oHM JOKasbIBaimy, 4TO 3TO
TIOBEJICHUE OBUTO PEJIMTHO3HO OOOCHOBAaHHBIM M YTO OHH O0ECIICUMIIN aJIbTEPHATHBHYIO ()OpMY arpapHOro
o0pa3zoBaHMsi, KOTOpas aJeKBaTHBIM 00pa3oM TMOATOTOBIIA HMX JieTed K  TPaJUIHMOHHOMY
CEJBbCKOXO3SIICTBEHHOMY CTIUTIO JKM3HM B obOumHe Awmwmml. CyJ TMOCTAHOBWJ, YTO XOTS HHTEpEC
rOCYy/IapCTBa B TIOJITOTOBKE 0OPa30BaHHBIX TPAXKNIAH SIBISIETCS HEOTPA3UMbIM, OTKA3 MPEIOCTABUTD JIIOTY
TUTsT AMMIII SIBJISIETCSL TIPOTUBOPEYAIIM TPEOOBAHHUSAM CBOOOTHOTO OTIPABJICHHUS, TaK KaK TOCY/IApCTBO HE
MOIJIO JI0Ka3aTh, YTO TPEIOCTABICHUE JIBIOTHI MPOTHBOPEYMIIO OBl MHTEPECY "HaWBBICIIETrO Mopsika',
KOTOPBII HE MOT OBITh Y/IOBIETBOPEHHBIM HIKAKHM HHBIM 00Pa30M.

Kak chopmymipoBano B YO0der, TecT Ha JOIMYCTHMOE TOCYIApPCTBEHHOE IOCSATATEIBCTBO Ha
PEMTHO3HYIO CBOOOIY JIODKEH YIOBJIETBOPSATH IBYM TpeOoBaHusM: (1) nomkeH OBITh TpHBEICH
"HEOTpa3MMbI TOCYIApCTBEHHBIM HHTepec" B 00CYXKIaeMOM JEHCTBHM TOCyIapcTBa, W (2) AeicTBhe
roCy/IapCcTBa JIOJDKHO OBITh HAMMEHEEe OrpPaHMYMBAOIIMM MM OOPEMEHSIIOIIMM CPEICTBOM JOCTIKEHUS
HEOTPa3uMON LeNH. XOTs FOPUINUECKHI aHAITN3 YaCTO CTPEMUTCSI C(DOKYCHPOBATHCS Ha TOM, MIPUCYTCTBYET
T HEOTPa3MMBI TOCYIApCTBEHHBI HMHTEPEC, W COATAHCHPOBATh €r0 C MPUTI3AHHEM PETMTHO3HON
cB00OIBI, TpeOOBaHKE ""HAMMEHBIIIEH OrPAaHUYHMBAIOIICH AJTFTEPHATHUBBI' MOXKET OBITh JTayke O0J1ee BaXKHBIM
B KQueCTBE MPAKTHYECKOTO OCHOBaHUs. [Iporiecc orpeeneHus Toro, sIBSETCs JI ONpPeIeNICHHbI HHTEpeC
"HEOTpa3MMbIM" WM HET, B CBOSH OCHOBE SIBISIETCSI CYOBEKTHBHBIM, KaK W IPOIECC COATAHCHPOBAHUS
9TOr0 MHTEpECa C PENIMTMO3HBIMU MpUTs3aHusIMUA. C APYroil CTOPOHBI, €CIM PEJIUTHO3HBINA UCTEIl MOXKET
yKa3aTh MPAKTHYECKUI CTI0CO0, IO KOTOPOMY TOCY/IapCTBO MOJKET B 3HAUMTEILHON CTEIEH! JOCTUYL CBOMX
Hesei TakuM 00pazoM, KOTOPBIN MPEACTABIISIET MEHBIIIE TPOOJIEM TSl PEJTMTUO3HOTO KCTIA, TO, Ka3aJIoCh
Obl, B TIOUCTHHE CBOOOHOM OOIIIECTBE HE OYIET IMOBOAA /TSl TOTO, YTOOBI IPABUTENILCTBY HE MOCIICI0BATh
YKa3aHHBIM KYPCOM.

B 1993 roay moxoj CTpororo u TIIATEILHOTO U3YyUYEHUS TIONTYUYHII CBOES CHJIBHEMHITIEEe 0100peHue,
XOTS W B OIPaHUYCHHOM KOHTEKCTE 3aKOHOJATEIBbHOW WHUIMATHBBI, TPOSBUBIICH HAMEpPEHHE
BMEIIIMBATLCS B MPAKTHKy onpeneiaeHHon pemmrun. B geme  Church of the Lucumi Babalu Aye, Inc. v.

Hialeah /34/ Cyn perumn, 4T0 MOCTAHOBICHHMSI MYHHIMIIAIBHOTO OpPraHa O 3alpelieHuH PHTYATBHOTO
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JKEPTBONPHHOIICHHS IIBIIUIAT, TOMyOel M Jpyrux HEOONBIIMX >KUBOTHBIX HPHUBEPXKEHLIAMH DPEITUIUI
CanTepyss IPOTUBOPEUUT KJIay3ylle CBOOOJHOTO OTIPABICHMS. XOTs IOCTAHOBJICHHUS B SIBHOM BUJIE HE
BBIJICIISUTM HUKAKOM TPYIIIbI, OHU OBLUTH UCKYCCHO COCTABJIEHBI TAK, YTO B KOHEYHOM CUETE MOMABILIMH 10
3anpeT yOMHCTBaMH JKHMBOTHBIX OBUTH PHTYaIBHBIE )KEPTBONPHUHOLIEHHS caHTepraniieB. CyJl MOCTAHOBHUIL,
YTO TIPaBUTEIILCTBEHHOE JCHCTBHE, 3aTParvBaroliee PENMIHI0, OyIeT TOABEpPrarbCs "HEYMOIMMOMY
TIIATEILFHOMY U3YUCHHIO'", €CIIM OHO He SBJIsIeTCs "HeHTpabHBIM" 1 BMeCTe ¢ TeM "olmmenpumeHnMbM'. B
nene Hialeah mocraHOBNIEHHS OTKPOBEHHO INMPEIHA3HAYAINCH JUI HEOJOOPEHHUS MPAKTHKU OIpPE/IeTICHHOM
PEMTHO3HOM TPYNITBl , U OHM OBUTM HACTOJBKO HEBCEOXBATHIBAIOIIMMHE, YTO MX COBEPIICHHO HEJb3s

0XapaKTEePU30BaTh, KAK NMEIOIIIHE BCEOOITYIO ITPUMEHUMOCTb.

B. Pazpymienvie 3ammThl CBOOOIHOTO OTIPABICHUS

B Teuenne 1980-b1ix romoB BepxoBubii Cyn Hadan Cy>KMBATh TOJHBIA MPOCTOP PEIUTHO3HON
CBOOO/IBI, TIPEIOCTABIISIEMON KOHCTHTYIIMOHHBIM TECTOM, MPOSIBUBIIIEMCS B Jiesie Y O0der. Do paspyiieHue
pUHAMANIO pasiaHbie Gopmbl. Kazanock, 4to B HEKOTOPBIX ciydasx CyJl MPHUIHCHIBACT H3IHIIIHUI BEC
MIPABHUTENILCTBEHHOMY WHTEpECY, ITOCTABICHHOMY IIOJI YIpo3y, WIM XapaKTepH3yeT MPaBUTCIILCTBCHHBIN
MHTEpEC TaKUM 00pa3oM, YTO B KOHEYHOM CYETE CTAHOBHTCS HEM30CKHBIM IIEPEBEC TPABUTEIILCTBEHHOTO
HHTEpeca HaJl YaCTHBIMM TMPOTHBOCTOSIIMMH eMy uHTepecamu /35/. Tak, B aene United States v. Lee /36/
Cyn otkazan B TpeOOBaHMHM OCBOOOIUTH (hepmepa AMUII OT YIUIaThl HAIOTa Ha COIMAIBHYIO OXpaHy,
HECMOTpSI Ha €ro PEJIMrHO3HO 0OOCHOBAHHBIC BO3PAXKCHUS TIPOTHB BKIIAIA B (DOHI COLMAIBHONW OXPaHBL.
IIpu 3TOM OBUTM BBIIBHUHYTHI CIICIYIOIINUE ApPTYMEHTBI: "00s3aTEIbHOE YYacTHE SBISICTCS HEOOXOTMMBIM
JUTst (PUHAHCOBOM JKM3HECTIOCOOHOCTH CHCTEMBI COLMAIIBHON OXpaHbI" M 4TO ObUIO ObI 3aTPYy/IHUTEIBHBIM
YIPaBJIATh MHAWBUIYATM3UPOBAHHBIMA  OCBOOOXKICHUSIMHU, OTPAXKAIOIIMMH BCE BHIBI PEIUTHO3HBIX
BepoBaHuii, Cy/l TOCTaHOBWII, YTO TPAaBHUTEILCTBEHHBI HHTEpEC B OOCCHEUCHMH O0S3aTeNBHOTO M
HETPEPbIBHOTO y4acTHsl B CHCTEME COLMATBLHOW OXpaHbl, U B 00Jee IIMPOKOM CMBICIE, B 00ECTICYEHUN
MPOYHOCTH CUCTEMBI, TIepeBeckI1 TpeboBaHue Gepmepa AMHII Ha OCBOOOXK/ICHHE OT YIIaThl. AHAJIOTUYHO,
B nene Goldman v. Weinberger /37/ Cyn petmi, 9to mpaBo OpPTOIOKCATIBHOIO €Bpesi HOCUTh €PMOIIKY BO
BpeMs1 JIC)KypCTBA MIEPEBEIIMBACTCS] BOMHCKH TOHUMAEMON OTPEOHOCTHIO TTOUIEPIKUBATH SAUHYIO (hOpMy
onexpl /38)/.

B mpyrux nenmax Cyn mpuMeHun Ooniee HH3KMA CTaHIApPT IEPeCMOTpa HYeM TOT, KOTOPBI
TpeOOBAICS KIIACCHYECKOM JOKTPHUHOM CTpOroro ThiatenbHoro m3ydenus. Tak, B mpene Bowen v. Roy /39/
KOPEHHBIM aMEPUKAHCKHM pOAMTENISIM OBbLIO OTKAa3aHO B BbIJa4e IPOJOBOJBLCTBEHHBIX KAPTOUEK M
COLIMAILHOTO 00ECIICUEHUSI, TIOCKOIIBKY PEIMTHO3HBIC BEPOBAHMSI IIPUBEITH UX K YKJIOHSHHUIO OT MOTYYCHUS
HOMepa COIMATIFHOTO cTpaxoBanus. bonbmHCcTBO B Cyie 3aKITI0UIII0, YTO CTPOroe THIATEILHOE N3YUCHHE
B cTuiIe fena YOoder MoxkeT ObITh B JAHHOM CITy4ae 3aMEHEHO "pallMOHAIbHO OOOCHOBAHHBIM yBAXKECHUEM
K TIPaBUTEILCTBEHHOMY JICHCTBHIO, KOTOPOE HAK/IAIbIBACT Ha PEIUTHO3HOE TOBEICHWE HE Opems
KaTeTOPHYECKOr0 3ampelieHus], a JHWIlb OOYCIOBIMBACT IOTYyYCHUEC NPHBIICTUH YCTYITYUBOCTHIO
MIPaBUTEIILCTBEHHOMY TPEOOBAHHIO.

CaMmbIM MPUCKOPOHBIM pPEIIeHHEM B 3TOi cepur ObUIO perieHue B aee  Employment Division v.

Smith /40/. D10 meno BKIIOUYATO OTKA3 MPHBHJICTHI B HaliMe HA PadOTy JABYM KOPCHHBIM aMEpHUKAHIIAM,
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KOTOpBbI€ ObLIM YBOJIEHBI CO CBOMX JOJDKHOCTEH B KJIMHHUKE 10 PEabWINTALMH TperiapaTaMy IOTOMY, YTO
OHH HCTIOJIL30BAIM MEHOT, HEBOCCO3/IAIOIIIMICS TICUXOETIMYECKHI Mpenapar, KOTOpbIil B TeUEHUE CTOJIETUIN
npuMeHsics B putyane Ty3emHoi Amepukanckoid Llepksu /41/. B atom nene BepxoBubiii Cym OTKIOHMIT
TECT Ha HEOTPa3UMbIH TOCYIapCTBEHHBIN MHTEPEC, CUMTAs!, YTO MpaBa CBOOOIHOTO OTIPABICHHUS CaMU O
cebe He SIBISIOTCS JOCTATOYHBIMH IS TOTO, YTOOBI CAEIaTh HEACHCTBUTEIBHBIMUA HEUTPAIBHBIE, OOIIHe
3akoHbl. Cyz1 MpoBEN pasivyue ¢ NPEeIIIECTBYIOLIMMY AENaMH, TJe NPUMEHSUICS TECT Ha HEOTPa3UMBbIHA
TOCYJIAPCTBEHHBIN MHTEPEC, HA TOM OCHOBAHHUHM, YTO T€ ObUTH "THOPHIHBIMHE JIeTIaMu'', BOBJICKAIOIIMIMHI HE
TOJIBKO PEJIMTHO3HYIO CBOOOTY, HO TAKXKE M HEKOTOPBIE APyrue PyHIaMeHTATLHBIE CBOOOIBL.

B cymmocTH, 3TO pemieHHe CTano BO3BPAIICHHEM K KOHIEMIMSM CBOOOIBI  PEIIUI
BOCEMHA/IIIATOTO CTOJIETHS, TIPEIIONAraBIIiM, YTO OrPaHMUYCHHE MPABOBOM HOPMOM OyIeT AOCTaTOYHBIM
JUTSL 00ECTICUeHHS TIOJTHOM 3aIUThI PENTMTHO3HON CBOOOIBI. bosiee Toro, 310 perieHre moaHsII0 Cepbe3HbIe
MPaKTHYECKUE BOMPOCHl, B YACTHOCTH B HMBIIMX OSIIETOHAX TMPAaBHTENBCTBA. MHOTHE M3 Hambomee
JIOCATHBIX HapyIICHUH PEJMTHO3HON CBOOOABI MPOMCXOIST TOT/A, KOTZA YWHOBHUK HHBIIETO YPOBHS
HAJICTICH JTUCKPEIIMOHHONW BIIACTHIO, CIIOCOOHOW TPETSATCTBOBATh PEIIMTUO3HOM ESITETHHOCTH WM WHBIM
obpa3zom HanaraTh Ha Hee Opems. [Ipu aHami3e 1Mo CTporoMy TIIATETIBHOMY H3Y4YEHHIO HCTEI] IO JIEy O
PETMTHO3HON CBOOOZC, BCTPETUBIIHMNCS C TaKOW OFOPOKPATUUECKOW MPETOHOM, MOT TOBOPHTH C
YUHOBHUKOM U MOT BBIPA0OTaTh MOIXO/SINEE PEIEHNE, 3Hast, YTO €CIIM TOT OTKKETCS OT COTPYIHHYECTBA,
TO MOYKHO OYJIET IMO/[aTh MMEIOIIUI CHITY UCK TT0 CBOOOTHOMY OTmpaBiieHuto. [Tocie nema Smith unHoBHKK
MOXET TIPOCTO 3asBUTh, YTO OH COOJIFO/AcT "HeWTpanbHBIN, oOmmii 3akoH". To ecth, addexTrBHOrO
criocoba OKa3aTh JaBICHHE U JIOCTIDKEHHS KOOMEPATHBHBIX PEIICHHH IO TPaBHTEIBLCTBEHHOMY

OOpEMEHECHHIO PEITTUN HE CYIIIECTBYET.

I Axr Boccranosirenust Permrrosnoit CBoOomb!

Perrennie o mermy Smith BbI3BasIO HE TOJBKO MHTCHCHBHYIO HAYYHYIO KPUTHKY /42/, HO TAKKe W
CWJIBHYIO TOJIMTHYECKYIO PEAKIUI0O CO CTOPOHBI HIMPOKUX KPYTOB DPEJMTHMO3HBIX M TPABO3AIIUTHBIX
opranmzanuii. boriee TOro, BEpXOBHBIC CyIbl INTATOB OTBEPIVIM pe3yibTaT nena SMith, oOpamiasice k
KOHCTHTYIIMIOHHBIM ~TIOJIO)KEHUSIM B IITaTax, YTOObI BO3POIUTH K KWU3HM TIOBBIIICHHYIO 3aIllUTy
permmruo3Hoii cBoboze /43/. (XoTs cyabl IITATOB HE MOTYT OOECIICUHTh 3Ty KOHCTHTYLIOHHBIX TIPaB
0oJ1ee HI3KOTO YPOBHSI, YeM YPOBEHB, onpeensieMblil GenepantbabiM BepxoBHbiM Cyiom, OHU CBOOOIHBI B
00€eCTIeYeHNH BBICIINX YPOBHEH 3aIIUTHI).

B TeueHne 0THOCHTEIEHO KOPOTKOTO IMPOMEXKYTKA BPEMEHH TIOCIIE TOro, Kak ObLIO CIYIIEHO JIEI0
Smith, Obu1a chopmupoBaHa HIMPOKAs KOATMIWMS s oOecrieueHus: ono0peHust Akra BoccraHopieHus
Pemurunoznoii CeoGoaer ("ABPC" = "RFRA™ - Religious Freedom Restoration Act). Dtor Akt
NpEeJHA3HAYAJICS JUII BOCCTAHOBIICHHSI TIOBBIIICHHOM 3alllMThl PEJIMTMO3HOM CBOOOBI, Kak Jena
(denepalbHOr0  3aKOHOJATENICTBA, — IOCPEJICTBOM  BO3OOHOBJICHMSI TECTOB  HA  HEOTPa3HUMBIi
TOCY/IapCTBEHHBII MHTEpPEC W HAaMMEHEE OrPaHMYMBAOIIYIO AJBTePHATHBY. AKT O0ECIICUMBACT TAKKE
BO3MEIICHUE aJIBOKATCKOTO cOOpa ISl YaCTHBIX JIMILI, KOTOpbIe A0OmMCh cBoero o uckam ABPC. ABPC
3acTpsi1 B KoHrpecce Ha HEKOTOpOE BpeMsi M3-3a KaTOIMYECKUX BOJHEHHUH IO TIOBOJTY TOTO, YTO OH MOXKET

MPUBECTHU K PACIIMPEHHIO MPaB Ha a0OPThL. [ pyIIibl, BRICTYMABIIHE 32 BHIOOP a0OPTOB, HAYAIIH JIOKAa3bIBaTh
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B TpEbIIYIINE TOJbI, YTO BHIOOP MX SIBJISETCS JIEJIOM COBECTH, a TI0ITOMY MMEET IpaBO Ha 3aIIUTy IO
MYHKTY PEeJTMTHO3HON cBOOOMBI. OIHAKO, B KOHEYHOM CUeTe, KOTja CTajio sicHo, uto Bepxosnbiii Cym He
coOupaeTcss OTMEHSITh CBOIO CyHeOHYIO TPAaKTUKy MO abopraM, KaToJMvecKas OIMIO3WINS YTHXJIA.
3akoHOzaTebHAs MHUAIMATBA OblTa repeBeieHa B 3akoH 16 Hos0ps 1993 roma /44/. Benencteue nema
Smith, ¢ atoro BpemeHu ucku 1o penuruo3Hoi cBobone B CoenpHeHHbIx [lTaTax MoIHUMAIOTCS CKOpee
Bcero o ABPC wnu 1o KOHCTUTYIIMOHHBIM MOJIOXKeHusIM TatoB. Permenust BepxoBroro Cyna, KoTopsie
MOTJIH OBI CY3HTh PaAMKH 3TO CBOOOIBI, OBUTH BCTPEUCHBI HEMEIUICHHON ¥ IITUPOKO PACTIPOCTPAHUBIIICHCS
ONIO3UIIMEH. JTO MPUBENIO K HE3aMEUTUTEIFHOMY OI00PEHHIO 3aKOHO/IATENIFHON MHUIIMATUBEI B (hopme
ABPC, sBistronieiicsi cpencTBoM CyIeOHOM 3aIllUThl, U K YTBEP)KICHUIO 3aHOBO CTaHAAPTA YIS 3aIllUTHI
PeTMTHo3HOI CBOOOBI, OOJIee BHICOKOTO, YeM TOT, KOToporo 1o Mbiciii BepxoBHoro Cynma tpeOyer cama
Konctutyrus. MacmraOb! u crna cornacust 1o ABPC meMoHCTpupyeT KHUBYYeCTh PETTUTHO3HON CBOOOIBI

Kak d¢dexrrBHON HOpMbI B CoempiHeHHbBIX [TaTax.

J. 3amper Ha yupexaeHUE PEIUTUN

B omicannm moaxoma CoemuHeHHBIX [llTaToB K penmrnosHoi cBoOOIE 10 CHX IMOp BHUMAaHHUE
COCPEIOTAaYMBAIOCH HAa CBOOOJHOM OTMPABICHHM PEJIMTHM, TIOCKOJBKY HWMEHHO 93TO HM3MEpeHHue
KOHCTUTYIIOHHOTO 3akoHa B CoemuneHHbIX Illtartax Oosnbllie BCETO COOTBETCTBYET MOSBIISFOIIMMCS
MEKIyHapoaHbIM HOopMaM. Kak craHer sicHee B IMOCIEIYIOIIEM HM3JI0KEHHUH, MpakTika CoelnHEHHBIX
[IITaToB OOecrieurBacT YPe3BBIMAHHO MHMPOKYI0 W A(PQPEKTHBHYIO 3alIUTY CBOOOIHOTO OTIPABIICHHUSL.
BONBIIMHCTBO KOHCTUTYIMIT B MHpE HMMEIOT SKBUBAICHT KIAy3ylbl O CBOOOJAHOM OTHPABIICHHUU;
OTHOCUTEJIBHO Majl0 KOHCTUTYLIMM HACTauBalOT HAa HEYUYPEKIEHWH CO CTPOTOCTBIO TAaKOW, Kak B
KOHCTUTYIIMOHHOM 3akoHe CoenuneHHbIx IlltaroB. Ilpexne yem mnepeiTn K aHaM3y CHELMAIBHBIX
BOIPOCOB, B)KHBIM NPEACTABISIETCS, TaKMM 00pa3oM, J00aBUTh HECKOJIBKO 3aMEYaHW O MPHHIIMHE
HEYUPEKICHUS.

[NpuHIMn Hey4pekaeHus SBISIETCS OTIIMYUTENFHOW M (DYHIAMEHTAJIBHOM YepTON PETUTHO3HOM
cBobonel B CoemuHennbix [lITatax. JlelictBuTensHO, TUIIMUHBIE onmcanus cxembl CoenuneHHbIX [1ITaToB
TIOCBSIIIIAIOT CTOJIBKO K€, €CIM He OOJIbIIIe, BHUMAHUS HEYUPEKICHUIO, KaK M CBOOOTHOMY OTIpaBIIeHHI0. B
BepxoBHblii Cyz1 MOCTYIHIIO 3HAYUTENHHO OOJIBIIE JIENT C KIIay3yJIoi O HEyUpPEKICHUH, YeM O CBOOOIHOM
otnpasieHny. OHAKO, BAKHO MOHUMATb, YTO 3TO AaKLEHTUPOBAHHUE HA OTIEJICHUN LEPKBU U TOCYAapCTBa
HE MOTHBHPOBAJIOCH (IO KpaliHE Mepe, HE MEepPBOHAYAIBHO) aHTHKICPHKATBHBIMU TIOOYKICHUSIMH WITH
OTBpALLICHHMEM K OpraHuM30BaHHOM penuruu. CHauyana ILENbI0 ONMCHIBAEMOM Kiay3yJibl ObLIa 3amiuTa
PEJMTHO3HOM CBOOOMBI TIOCPEICTBOM OTTPAaHUYCHUS aJMUHUCTPALMM W BJIACTH OT BOBJICUCHHUS B
peruruosHble fena. [IpuHumn HeyupexneHus: MOCpPEeACTBOM MPENOTBPAIEHNS! KOHCTUTYLIMOHHOM CBSI3U
MEXIy HEPKOBBIO M TOCYJapCTBOM HM30€raeT OMacHOCTEH TOro, 4to penurus OyaeT KOppyMITHMpOBaHA
MOMCKAaMH TOCY/IAPCTBEHHOIO BIMSHHA M allessIied K ToCyapCTBEeHHOMY BIIMSTHUIO, U, OJHOBPEMEHHO,
n30eraeT CoO3MaHUsl MPEAB3ATOr0O MHEHMS O PEIUTUSIX MEHBIIMHCTB, Jieflad HEBO3MOXKHBIM
MPUBUJIETUPOBAHKE PEITMTUO3HOTO OOJBIIMHCTBA. Lleh - O1aronpusTCTBOBATH MOJHOMY KU3HU YaCTHOMY
CEKTOpY, B KOTOPOM PEJIMTHO3HbIE OOLIMHBI MOTYT PacLBETaTh HA T0OPOBOJIBLHOM OCHOBE, 0€3 CKaKEHUH |,

BBITCKAIOIIHNX M3 ITPABUTCIIBCTBCHHOI'O BOBJICUCHMS WJIN IMOAACPIKKU /45/. Kamercsl, YTO B 3TOM OTHOILICHHUI

140



oT/eneHre UepkBU U rocynapcra mo ctiwmo CoenvHeHHbIX I1ITaTOB siBisieTcs: B BBICIIEH CTENeHH
ycnemHsM. ViMeeM XOpoIo 3aCBHIETEIIHCTBOBAHHBIN COIMOTIOTHYECKHNA (DAaKT, YTO B COIOCTABIICHUH C
IpyruMu coBpeMeHHbIMU oOmiectBamu B CoemuHeHHBIX [lITaTax wmMeercst HecpaBHEHHBI yPOBEHb
PETMTHO3HON 3aMHTEPECOBAHHOCTH CPENTU TPIDKIIAH, BKITIOYAs! THTY /46/.

Ha mpakTrke xay3yna 00 yapexaeHun TpeOyeT, 9ToObl PeMruo3Hast )KU3Hb Tojarajiach cama Ha
cebs. Becbma 04eBHAHO, YTO HU TPABUTENBCTBO INTATa, HU (eAepaJbHOE NPABHTEIBCTBO HE MOTYT
yupexaate oduimanbHyro 1epkoBb. llItatel MOryT co3maBaTh JerayibHble  CTPYKTYpPBl —THIIA
KOPIIOPaTHBHBIX, JTOCTYITHBIE /I MCTIONB30BAHUS PEIMTHO3HBIMU OPTraHM3AlMSME B YIPABICHAN CBOMMH
MHUPCKHAMH JICIaMH, HO 9TO HE MOXKET HICIIOJIB30BATHCS YIS TOIICPIKKH HUKAKOH OCOOOH PEeMTHO3HOM
TPVl WK JUIA IPETOCTABIIEHNS €1 PUBWIETHI. [ 0OCyaapCTBO HE MOXKET OTAABATH MPEINOYTEHUE OJTHOW
PETHTHY TIepe] IPYTOH, TaK JKe KaK U He MOYKET MPEATIOYNTATh PETIMTHI0 He-peniruy /47/. Hukakast mpsivast
MOMOIIb HE MOXKET HIOTH OT TOCyJapCTBa HHUKAKOW PETUTHO3HOW oOpraHm3aiuu. [IporpaMmel,
NpeJHAa3HAYECHHBIE [T OOIIEeH MONB3bl U CIIOCOOHBIE B CBSI3M C STUM JaBaTh MOJb3Y PEUTHH, SBISTIOTCS
JOMYCTUMBIMU  /48/, Takke KaKk W HEKOTOpHIE HEMpsIMbIe BBITO/IBI TAKHE, KAK CXEMbI HaJIOrOBOIO
ocBoOokernst /49/. OnHako, MPEACTABISCTCS, YTO CXEMbI OCBOOOKICHHUS SIBIISFOTCS JIOIYCTHMBIMH,
TOJIBKO €CJIM OHH JIOCTYITHBI IIMPOKOMY KPYTY COMOCTaBUMBIX opraHu3atii /50/.

Cyn Taroke KOCHYJICS OCYXKIICHHS U 3alPEIeHHUsI TOCYIaPCTBEHHOTO ACHCTBUS, OICP KUBAIOIIETO
ONpeZICICHHBIE PEUMTHo3Hble BepoBaHus. Tak, Cyn oTOpOCHI 3aKOHOAATENBHBIM aKT, OCY)KHABIIMN U
3ampeliaBIIdil TPETojaBaHNe BOJIONUHA B TOCYIApPCTBEHHBIX MIKOMax /51/, kak u Oojee yTOHYEHHOE
TIOJIOXKEHUE, KOTOpOoe TpeOoBasio, YToObI ObUTO oOecredeHa cOaTaHCHPOBAHHAS TPAKTOBKA OMOJCHCKON 1
SBOJTIOIMOHHON TEOPHI BO3HMKHOBEHMs M3HU /52/. B TO xe Bpemsi Cyn mpu3Hal, 4TO MPOCTOM (hakT
COBIIQJICHHSI TPABOBBIX HOPM C PEIMTMO3HBIMM BEPOBAHMSIMH WM OTPAKEHHS HMH DPEITMTHO3HBIX
BEPOBaHMI1 HE SIBISIETCS CaM IO ceOe OCHOBAHKMEM TSl JIMIICHHUSI STUX HOPM HMX 3aKOHHOM cwutbl /53/. Ecin
ObI 5TO OBUIO HE TAK, TO 3aKOHBI, OCY)KIAIOIIHE W 3alpelaloe YOUICTBO U BOPOBCTBO, HE UMEIH ObI
3aKOHHOM CHJIBIL, TIOTOMY YTO Y HUX €CTh PENTMTHO3HbIe KOpHH. Eile comHuTensHee, ecim Obl peuruo3Has
nporaranaa Obi1a Obl JOCTATOUHOW, YTOOBI MOPOIMTH HAPYILICHHS KIay3yJbl ydpexaeHus. Pesynbrarom
ObUIO OBl TO, YTO PEIMIHOZHBIM TPYMNIAM TPENATCTBOBATIOCH OBl BBIPAKATh CBOW IOJMTHYECKHUE HJIEH.
Wnrepnperamms [leppoii IlompaBku, kotopas Obl 3aThlkajia PThI PEJMTHO3HBIM OpatopaM (M TOJIBKO
PEMTHO3HBIM OpaTopaM) Ha pbIHKE HieH, Obia OBl SICHBIM TPHU3HAKOM HCKKEHUS IIEHHOCTEH
(byHIaMEHTaBHOM CBOOOIBI BHICKA3bIBAHUSI.

B neme Lemon v. Kurtzman /54/ BepxoBublii CyJ BBIKPUCTAIM30BAT TPEOOBAHUSI CBOETO
CYJIOTPOU3BOJICTBA T10 KJIay3yJle O PEIUTHH B TeCT U3 Tpex yacteid. [1o Tecty gena Lemon rocynapctBeHHOe
JIeHCTBUE SIBISIETCS JIO3BOJICHHBIM TI0 KIIay3yJle YUpEeKIeHUs, TOJIbKO eciu (1) y Hero ectb CBeTCKast Lielb,
(2) ero Bakneiimii 3pQEKT HE MPOABUTACT BIEPE U HE 3aICPKUBACT PEUTHIO U (3) He ONaronpusTcTByeT
M3IHIIHEH B3aUMOCBSI3U TPABUTENHCTBA U perrud. C romaMu 3TOT TECT MPUBEN K CIOKHOW TayTHHE
HECOCTOSITETIHBIX M YaCTO HEYIOBJICTBOPHUTEIBHBIX PE3YIIBTATOB. 3a MOCIEHIE HECKOJIBKO JIeT BepXOBHBII
Cyn opHIHaIBHO 3asBIIsU1 00 HHTEpPece K MEPECMOTPY 3TOro TECTa 1Mo sty MyHKTOB. Tak, B neae Marsh v.
Chambers /55/ Bepxopubiii Cy/ mojiepkai MpakTHKy MOJMTBBI Iepe]l 3aKOHOIATEIIbHBIMU OpraHaMu 0e3
oOparieHust K Tecty Lemon, monarasick Ha OYEBHIHOCTH TOTO, YTO y MOJIMTBBI IEPE 3aKOHOAATEISIMU

MMEIOTCA ITyOOKHEe UCTOPUUECKHE KOPHHU, BOCXOJIIIME K TOM camoii ceccun KoHrpecca, koTopast IpuHsiia
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niepByro mionpaBky. Cymbst O'KoHHOp paspaboTan TecT Ha omoOpeHue (T.€., TOCYyJIapCTBEHHOE JICHCTBHE
COCTaBJISIET HEIO3BOJICHHYIO MEpY, €CJH, C TOYKU 3pEHHsT OOBEKTUBHOIO HAOIrONIaTesisi, OoHO "omo0psier”
PETHTHIO). DTOT TECT 3aBOEBA TIOIECPKKY OombIMHCTBa cyer Bepxosroro Cyma /56/, HO OH He 3aMEHIIT
tect 1Lemon 0. BooOmre, sicho, uto mnemb BepxoBroro Cyma COCTOMT B COACHCTBUM PEKUMY
rOCY/IapCTBEHHON HEHTPaJbHOCTH IO OTHOLICHHIO K PEJIMIMH, HO HEHTPaJbHOCTh OCTAeTCS CMYTHBIM U
aMOp(HBIM HICATIOM.

Kaxiplii U3 3THX TECTOB CTpeMHTCS COPMYIMPOBATH LEHTPAIBHBIN HIeall TOCYAIapCTBEHHOM
HEUTPAIbHOCTH O OTHOLIEHWIO K penurud. Cyn HEOJHOKPATHO TOJUEPKUBAN, YTO HWMEETCS B BHIY
"OarockiIoHHass HeUTpanbHOCTE' /57/. HekoTophle MHTEpNpeTary KIay3yJabl YUIPEKICHUS SBIISTFOTCS
KpaifHe (QopMabHBIMU: JIFOOOH OTXOJ OT TO3bI TOCYAAapCTBA, CIEMOr0 IO OTHOIICHWIO K PEJIUIUH,
cunraercsi Hemo3BojeHHBIM /58/. IIpodeccop Hyrmac JIDHKOKK TMpUBOAMII JOBOABI 32 TIOIXO
"TeHCTBUTEIILHOW HEUTPATFHOCTH'', KOTOPBIA ITO3BOSLT OBl TPHMHHMATh BO BHUMAHHE PEIIMTHO3HBIC
(daxropbl Tpu  (HOPMHUPOBAHUH TOCYIAPCTBEHHOTO JIEHCTBHS, HO TIOTPEeOOBaT OBl JICHCTBUTEITHHON
YECTHOCTH B OOpAIllEHWH C Pa3HBIMU DPEIIMIMO3HBIMHU TpymnmaMi. Bce e WHOW MOIXOx COCTOMT B
MOTYEPKUBAHUN TOTO, YTO PEIIMIHI0 HE CIEAyeT HaBA3bIBaTh JPYIUM JIMIAM ITyTE€M HCIIONB30BAHUS
rOCY/IapCTBEHHBIX MeXaHM3MOB /59/. HekoTopple M3 OCHOBHBIX TPYII aJBOKATOB TaKHe, Kak
Awmepukancknii Coro3 ['pakmanckux CBobon, Amepukanckuii Epetickuii Konrpecc m O0benuHeHne
AwmepukanueB 3a Otnenenne LlepkBu u ['ocymapcTBa OKasbIBarOT [aBIEHHME B IOJNB3Y CTPOTOrO
CENapaTUCTCKOrO MOJIXO0/1A.

@okycoM BO BCEX MpEIIIECTBYIONMX Je0arax Oblia CTEeNeHb, 1O KOTOPO TOCYIapcTBO MOXKET
OKa3bIBaTh YCIYTH PEMTHO3HBIM MpaKTHKaM. boree cTporue cenaparoHUCThI CKIIOHHBI B KOHEYHOM CUETe
paccmatpuBath JIFOOYI0 (hOpMy OKa3aHHSI YCIYT pPENIMTWH, 32 HMCKIFOYEHHEM TeX, KOTOpble TpeOyroTcs
COTJIACHO KJIay3yJie CBOOOJHOTO OTIIPABJICHHUS, KaK HEIO03BOJICHHOE YUPEKICHHE PElUrvu. TpyaHOCTbH
COCTOMT B TOM, YTO C POCTOM YTBEP)KHAIOLIEr0, PEryjMpyIOILero rocyIapcrBa co BpeMeH Bemikoii
Jenpeccuy, rocyIapCTBEHHOE NEHCTBHE WM BIMSHUE SBISITCS BCEe OoJiee panpoOCTPaHSFOILIMMCS.
CyKOHHBIE HWHTEpHpETAIMH IIEPKOBHO-TOCYIAPCTBEHHOIO OT/ICICHHUS, KOTOPbIE HAXOAAT HAapyIICHUS
KJIAy3yJbl YUPeXKICHHS B JIFOOOM TEPEKPBHITUH PETMTHO3HOIO U TOCYJApPCTBEHHOTO JICWCTBUS, WM B
TOMBITKAX OCBOOOUTH PEUTHIO OT MPHUMEHHUMBIX WHBIM 00pa30oM PacCIOpsDKEHHH, UMEIOT Pe3yibTaToM
3aTOYEHHE PEMTHM BO BCE OoJiee CYXKAIOIIYIOCS YacTh COIMAIBHOTO IMPOCTPAHCTBA. Takum oOpasom,
KQKETCs, YTO TOBBIIICHHAS IUIOTHOCTh TOCYIAapCTBEHHOTO BIHMSHUS B OOLIGCTBEHHOW KU3HU
MIO/IICP>KUBAET apTYMEHTHI B MOJB3Y 00JIee aKKOMOIAIMOHUCTCKOTO TIO/IX0/1a K MHTEPIPETAINH KIIay3yJIbl
yupexaeHus. Ecnv He TMpPOM3BOIAMTCS 3TO COIJIACOBAaHME B WHTEPHPETAIMU KIAY3YJbl YUPEKICHUS,
pemuruo3Hass cBoOoja Bce Oonee CyKaercs Kak —pe3ysbTar aOCONIOTHOTO — pacHpOCTPaHECHHS

FOCY,Z[&pCTB@HHOfI JCATCIIbBHOCTH.

IV. CHEIU®UYECKHUE BOITPOCHI, KACAIOIIUECSI PAMOK
PEJIMTTO3HOM CBOBO/1bI

B MexyHapoTHOM TTIaHe PaMKU PeSTMTMO3HON CBOOOIBI pa3palaThIBatoTCs Bce Ooee AeTaIbHO B

PE3YJIbTATC MHMUPOKO  PaCHpPOCTPAHMBLICIOCA IIPU3HAHUA U paTI/I(l)I/IKaLII/II/I MCKIAYHAPOAHbBIX U
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HAIMOHAIBHBIX WHCTpyMeHTOB /60/ m mporeccoB /61/ mo mpaBam uyernoBeka. [lo Oombireit gactu
3aKOHOJIATENBHBIE aKThl M TperieieHTHoe npaBo B CoemuHeHHBIX llTatax mMenn CBOMM pe3yibTaToM
3AIATY PEJMTHO3HOW CBOOOBI, KOTOpas IMOJNHOCTBIO COIJIACyeTCs, a YacTO M BBIXOOHUT 3a MPEIeIbl
MPAKTUKU B JPYIUX CTpaHaX B 0OECIIEUEHUH MAKCUMAIIFHOW PETMTHO3HON CBOOOJIBI JUIS OTIEIBHBIX JIHI] U

PEITUTHO3HBIX OPraHU3ALIIN.

A. 3ammTa poUTeNIbCKHUX MPaB Ha Mepeaady CBOMX PEMTHO3HBIX YOKICHUH IETsIM

Xotsa Koncrurymmst CoeHeHHbIX 11ITaToB He COmEPIKUT MPSMOTO TOJIOXKEHHsI, KACAIOIIErocs
NpaB POIHUTENIEH HAPABISITH PEJUTHO3HOE BOCITUTAHUE CBOMX JETEH, BCe e HUKOI/Ia He ObUIO0 HUKaKOro
COMHEHHSI B CYIIECTBOBAaHMHM Takoro mpasa. Yxe B 1920 romy Bepxosueii Cypn mpusHai, 4To NpaBo
pOMUTENIeH HANPaBIATh BOCIMTAHHE CBOMX JIETEH TPUCYIE CBOOOJE, 3alUIICHHONW COOTBETCTBYIOIICH
TIPOIIECCYaTIbHOM KITAy3yJIOH YEeTBIPHAIATON TMOMPAaBKA. JTO OBUIO BBIICHEHO B JIENaX, 3aIlUIIAFOITHX
npaBo 00y9YeHHsT HHOCTPAHHBIM S3bIKaM U MPABO TIOCEIATh MPUXOCKUE MIKOJBI /62/. [Tocremare BOmpoch
B 3TOM 00JIACTH BKJIFOYAOT CTEMEHb, /10 KOTOPOH XPUCTHAHCKUE IIIKOJIBI 00sI3aHbI JEHCTBOBATH COTJIACHO
TpeOOBaHMSAM CepTU(PUKAIMK ¥ aAKKPSTUTAIMM CBETCKUX yduTeled. borblell 4YacTblo Takum
MIOCTAHOBJICHHUSIM OKa3bIBAJIACh TOJUIEP)KKA BBUILy HEOTPA3MMOIO MHTEpeca rocyJapcTBa B OOpa3OBaHUU
/63/. C 3t0ii polsieMoii CBsi3aH M BOIPOC O TOM, HAPYIIAIOT JIM KIIAy3yily YUPEeXKICHHS TTOPYIUTENBCKIE
TUTaHBI, TO3BOJISIOIINE POAUTEIISIM BHIOMPATh, KAKUM 00pa3oM pacXof0BaTh FOCYAApCTBEHHBIE CPE/ICTBA HA
o0pa3oBaHKe CBOMX JIeTel (HAmp., B TOCYIAPCTBCHHBIX WM YacCTHBIX IIKoiax). Jlo cux mop He ObUmM
TIPUHSTHl OCHOBHBIE TOPYYUTENIHCKHUE MPOrPaMMBbI, KOTOPBIE OBl MPEIOCTAaBUII OCHOBY JUISl CyeOHOTO
Tecta. Heckonbko MHas mpoOiema: MOTYT JIM PEJIMTHO3HBIE POIUTENN OTBEPraTh MaTepHaibl YUeOHBIX
IUITAHOB HA TOM OCHOBAaHHH, YTO T€ MOMHUPAIOT PEIUIMO3HYI0 BOCHPUMMYMBOCTB. HecMmoTps Ha TO, 4TO
HEKOTOpbIE 3aKOHO/IATEIIBHBIE aKThI U JIEJ1a 3aIlUIIAI0T IIPABO OTBEPraTh TAKOM OCKOPOUTEIbHbIN MaTepra
IO PEJTMTUO3HBIM YTBEPKICHUSM, PAMKH TaKHX MPAB OCTAIOTCS  HESCHBIMMU.

B 0coGeHHO TpyJHOM KOHTEKCTE MpoOIeMy POJUTEIBCKUX PETMTUO3HBIX MPaB HAXOMATCS CIIOPbI
no orneke jaereit /64/. Ecimu y cTopoH, BCTynaronmx B Opak, pasiM4HbIC PETMTHO3HbIC BEPOBAHUS, 3aKOH
MO3BOJISIET UM TIPOCTO PA3PEIIUTh PA3NIMYKs 10 CBOEMY COOCTBEHHOMY yCMOTpeHHto. Ecim cMemniaHHbIi
Opak pacraaercs, nmpodjaemMa YCIoXKHsIeTCs. AMEPUKAHCKUE Cy/Ibl B BBICIICH CTEIEHW HEOXOTHO MIYT Ha
MPUHYIUTENBHBIE PELICHHs MO PETUTUO3HBIM BCTPEUHBIM YAOBJIETBOPEHUSM, HO MHOTJA CUTYalluH IO
OTEKE BBIHYKJIAIOT UX JIeNaTh BBIOOP, KOTOPBIH BO3MOYKHO 3aTParkBaeT PeJIMTHO3HOE BOCIIMTAHUE PEOCHKA.
Kakercsi, TeHIEHIMSI TaKOBa: BBIHOCUTH TAKUE CYXKICHHS Ul HAWIy4IIero OOECIeUeHHs: MHTEPECOB

peOeHKa 1 TPH 3TOM KaK MOYKHO OOJIbIIIE N30eraTh PACCMOTPEHHSI PEITUTMO3HBIX BOITPOCOB.
b. Penurnosnoe o06pazoBanie

[lpaBo poauTenell, NEpKBEH WM APYTHMX CTOPOH OOECIICUMTH PEIMTHO3HOE OOYYCHHE JCTCH,
MOAPOCTKOB U TMOATOTOBKY JTyXOBEHCTBA KOHCTHTYIIMOHHO 3amuiieHo. OnHako, B CHIy Kiay3yJibl

YUPCIKKACHUA POJIb TOCyaapCTBa B 00€eCIIeYeHNH TaKOIo 06pa3013a1—11/151 WIH B CIIOCOOCTBOBAHNH TaKOMY

00pa30BaHMIO CTPOTO OTpaHWUEHA. BbIJIO pelieHo, 4To peMruo3Hoe 0O0ydeHHe Ha HAYAJILHOM U CPEIHEM
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YPOBHE B MOMEIICHUSIX TOCY/IAPCTBEHHBIX IIKOJI HAPYIIAeT KIAy3yly YUpeXKICHHUS, JaKe eCIU YUHTels
HaHATHI Ha paboTy YacTHBIM 00pa3oM /65/. OHaKO, TAKOE PETTMTHO3HOE 00YUEHNE MOXKET OBITh pa3perieHo
Ha OCHOBE OCBOOOKIEHHOTO BpeMEHM (T.€., OCBOOOXKIAs YUYEHMKOB B TEUEHHE IIKOJIBHOTO IHS OT
TIOCETIICHUSI TAKHX 3aHSATHIA), €CITH TOJIBKO 00ydeHHE He OCYIIECTBIISETCS B IIOMEIICHHSIX TOCYIapPCTBEHHBIX
1Kot /66/.

BepxoBnbiit Cyz oTOpOCHIT TIPaKTUKY MOJIMTBEHHBIX TPAKTHK /67/ v urenns bubmim /68/ xak
9acTh OOBIYHOTO y4eOHOro TUIaHa, XOTsS OOBEKTHBHBIN Kypc "brOmmu kak Jmreparypsl’ pacCMaTpHBaCTCS
normycTumMbIM /69/. BepxoBasiii Cy1 yKazail, 9T0 COOTBETCTBYIOIIM 00pa3oM TOCTPOCHHAS
nporpaMma "MraoBeHus1 6e3MoBUs" MorJIa Obl BBIIEP)KaTh KOHCTUTYIIMOHHOE WICTIBITAHUE, €CTTH HE OyzeT
colepkaTh OYECBHIHOM MOTHBHPOBKH COpBAaTh 3allpellieHre Ha MKOIbHYI MoiutBy /70/. Cym Tarke
pEILIIUI, 9YTO MOJIUTBA HA TOP)KECTBEHHBIX COOpAHMSX, MOCBSIICHHBIX BBITYCKY OKOHYHBIIHX CPEIHIOI
IKOITY, SIBIISICTCS aHTUKOHCTHTYIIMOHHOW /71/, HO BITOCIIEICTBUM TIO3BOJIIT JOOPOBOJIGHYIO BBITYCKHYIO
MOITHTBY IO MHHIAATHBE YICHUKOB.

Borpiasi rHOKOCTh JIOMYCKaeTCsl B TOCYJAPCTBEHHBIX YHUBEPCUTETAX, B 3HAUMTEIIHHON Mepe 13-3a
TOTO, YTO YHHMBEPCHUTETCKUE CTY/ICHTHI CUHMTAIOTCS MEHee BocHpuuMYMBBEIMEH /72/. OpHako, naxe B
YHHBEPCHUTETCKOM OKPY>KEHHH TOCYIApCTBO HE MOXKET NPSIMO (DHMHAHCHUPOBATH 3/IaHHs, TPeIHA3HAYCHHbIC
IV WCTIONB30BAaHWSI B PEIUTHO3HBIX [ENSX, a (PUHAHCHPOBAHME TEOJIOTMYECKON CeMIHAPUH,

MpeTHA3HAYEHHOM JIIST TTOJITOTOBKH JTyXOBEHCTBA OBLIO OBI MPOOIIeMaTHIHBIM /73/.

B. I1paBa Ha peMruo3Hyr0 aBTOHOMHUIO ¥ CAMOOMPEICIICHUE

IpaBo Ha CBOOOIY pETIMTHN MOYKET OTCTANBATHCS KaK OTACTGHBIMU JIUIIAMH, TaK U TpyImamu /74/.
310 mpaBo SABISETCS OCHOBOH YISl IIMPOKOTO TPaBa HA aBTOHOMHUIO M CaMO-ONPEICIICHHE PENTMTHO3HBIX
rpymm. PemurnosHeIM TpymnmaM mpenocTaBisieTcss ¢cBoOoAa moadopa Kak LIEPKOBHOTO, TaK M JIPYroro
niepconania /75/. BepxoBublid Cym OCBOOOMHI MPHUXOJCKUE IIKOJNBI OT FOPUCIUKIMKM HarmoHaisHOTo
yIIpaBJIeHUs] TPYIAOBBIX OTHOIICHUH /76/, HO SIBISETCS JOIMyCTUMBIM OOBECAWHEHUE PEUTHO3HBIX
3aBEe/ICHHI, MEHEe IEHTPATM30BaHHO BOBJICYCHHBIX B MUCCHIO TI0 O0YUYEHHIO.

Penmruosssie rpymms cBOOOIHBI B IPUOOPETEHUH U COJICPKAHUH PEATTbHOM COOCTBEHHOCTH, €CITH
TOJIBKO JIENIAlOT 9TO OHM 3a CYET CBOMX COOCTBEHHBIX PECYpPCOB. Bonblieil 4acThio OHHM CUHMTAIMCH
TIOTYMHSTFOIIIMICS TIOCTAHOBIICHHSIM TI0 HCTIONB30BAaHUIO 3€MIIM U PAOHMPOBAHHUIO, YACTUYHO TIO TOM
NpUYMHE, YTO Y HHUX HE OBUIO PEIUTHO3HO OOOCHOBAHHBIX OCHOBAHMH Il BO3paKeHWs. Taxwe
MOCTAHOBJICHHUSI YacTO HEJOCTATOYHO UYBCTBHTEIBHBI K TPeOOBAHMSM pENMIMO3HOW CcBOOOABI /77/.
[poriecch Mo 3aMETHBIM UCTOPUYECKUM OOBEKTaM MECTHOCTH MOTYT OBITh TAKOKe MPOOIEMATUYHBIMH TS
PEMTHO3HBIX OpraHm3anmid. LlepkoBHBIE 37aHMS OTHOCATCS K HAMOOJee OYEBHUIHBIM COOPYIKCHHSIM,
KOTOpBIE CIIEAYET 3a4UCIATh B HMCTOPUYECKHE 3aMETHbIE OOBEKThI MECTHOCTH, HO B CTpaHe, Te He
pasperaeTcsi TOCy/IapCTBEHHAsl MOMOIb PEJIMTUH, 3TO MOXKET CO3/aTh 3HAYUTENBHBIC TPYAHOCTH JUIS
nepkBed. 1IepKOBHBIN IIEHTp MOXKET Tepeexarh WM OH, BO3MOXKHO, MPEIANOYTET CHECTU MCTOPHUUECKOE
COOpPY)KEHHE U 3aMEHHUTh €r0 COOPYKEHHEM JIPYroro poja, KOTOPOEe MOXKET OBbITh HCIIONB30BaHO Ooliee

3(1)(1)61(’1‘1/IBHO AJ1 OPraHU3allMOHHBIX PEIIMTMO3HBIX ueneﬁ. B HEKOTOPLIX ACIaX TaKHMC JOTrOBOPBI KYILIU-
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NPOJIAYKK OTKJIOHSUTUCh HA TOM OCHOBAHHMH, YTO OHHM COCTAaBIISIFOT CBOETO poJa CHEIM(PUUECKYIO IIeNb
PEITHIIH, TIOISKAIIYEO CTPOrOMY TINATELHOMY M3YYEHHUIO IaKe 0 PelieHuro B aee Smith /78/.
VYIMBUTENHHO BBICOKWM TPOIEHT LEPKOBHO-TOCYIAPCTBEHHBIX CyIEOHBIX TIPOLIECCOB B
Coennaennbix [1ITatax BKITIOYArOT CHIOPHI O IIEPKOBHOW COOCTBEHHOCTH. THIMYHAS CUTYaIMs BKITFOYACT B
ce0st packoil B MECTHOM IiepKoBHOW KoHrperammu. [IpenenentHoe mpaBo CoemuHeHHBIX LlITaToOB sicHO
YKa3bIBa€T, 4YTO Cy[bl HE MOTYT BMELIMBATHCA B TaKUE CIIOPbI HA OCHOBE PEIMIMO3HBIX NOKTpHH. Tak,
Bepxosnblii Cyn aHHYIMpOBaI psili CTapbIX JIEN, B KOTOPBIX pa3pelIeHHe TaKuX CIIOPOB JOCTHIajIoCh Ha
OCHOBE TOro, Kakas WMEHHO W3 PACKOJBHMYECKHX Tpymi "otomnia oT JokTpuHBI' /79/. Cyn Moxer
TIOJIOKUTBCS. HA BHYTPEHHHE MEXAHM3MBI IIEPKOBHOTO PEHIEHHS. DTO TPEACTABIACTCS B OCOOCHHOCTH
TIOJIE3HBIM B MEPAPXUYUECKHUX IEPKBSIX, KOTOPBIE pa3padoTaay KaHOHUYECKHI 3aKOH I WHbIE MOJ00HBIE
MpaBWJIa, ONPEJEISIIOLINE, KOMY CIIEYeT pelIaTh TaKke BOIPOCHL. B kauecTBe albTepHATHBBI CY/Ibl MOTYT
peraTh B COOTBETCTBUH C "HEHTpasbHBIMHU TpHHIMTIaMK 3akoHa" /80/. JIpyriMu clioBaMH, CyIbl MOTYT
MPUMEHNUTH CTAHIAPTHBIE NPUHLMIBI MHTEPIPETALMHA PABOBBIX MHCTPYMEHTOB, €CJIM TOJIBKO HET ONOPBI
Ha BOMNpOCHI JOKTpuHBL O0a mpaBuia NEHCTBUTENBHO TPEIHA3HAYCHBI IS 3alUTHl PEIUTHO3HOM
aproHoMuu. [locneHee mpenocTaBisieT HEKOTOPOe 3aMETHOE TPEHMMYILIECTBO OoJiee KPYITHBIM IIEPKBSIM, Y
KOTOPBIX UMEIOTCS PECYPCHI ISl CO3aHMsl IPABOBBIX IOKYMEHTOB, OTYETIIMBO CBUIETEIBCTBYIOIIUX O TOM,
KTO HIMEHHO YIIPaBJISIeT IIEPKOBHON COOCTBEHHOCTBIO B CITydae PacKoJIa WM UHOTO 3aTpyHeHws /81/.
LlepkoBHast aBTOHOMMS 3alLIMILEHA TAKKE IMOCPEICTBOM IPABOBBIX CTPYKTYp, JOCTYIHBIX MJIS
WCTIOJIb30BaHMSI IIEPKBSIMH B OPTaHHM3AIMK CBOHX JIeN. B OOJBIIMHCTBE MITATOB YaCTHBIE KOMITAHUH MOTYT
MPOCTO  YUPEAUTh YIPABICHHE LEPKOBHBIM HMYILIECTBOM JOBEPHTEIBHBIM COOCTBEHHUKOM. JTHM
MIPEOIONICBAIOTCS TPYAHOCTH TEpeAavd TpaBa COOCTBEHHOCTH, €CIM IIEPKOBb CYIIECTBYET IMPOCTO Kak
HEKOPIIOpaTHBHAS acCOIMaIys. 3HAMEHATEIHHO TO, YTO HET HEOOXOIMMOCTH HH B KAKOM TOCY/IapCTBEHHOM
PACCMOTPEHUH ISl YUPEKACHUS JIOBEPUTENIBHOTO CPEACTBA, XOTS MOXKET OKa3aThCs HEOOXOAMMBIM
oOpaliieHue B Cy/Ibl I IPOBE/ICHUSI B JKM3HD YIIPABICHHS JOBEPUTEIFHBIM COOCTBEHHHKOM. Penmriosnbie
OpraHu3alyy Bce B OOJbIIEC M OOJIbIIE MCIONB3YIOT KOPHOpALMU JUIsl YCTPOMCTBA CBOMX JeN. TOYHBII
XapakTep CTaryca, MOJ KOTOPbIM OCYILECTBISIETCS PETHCTpalys, HE OAMHAKOB B PA3IMYHBIX LITaTax.
DaKkTUyecKH, KapTHHA JOBOJIBHO CJIOXKHAs, HO Oy/leT BEpHBIM CKa3aTb, YTO €CThb TPU OCHOBHBIX THIIA
3aKOHOB, JIOCTYIHBIX JUI1 PENTMTHO3HBIX opraHu3auuid. [lepBeli Twl, mpeacTaBieHHbIN pumepoM Heto-
Mopka, COCTOMT B NPEIOCTABICHHH OTIENBHBIX CTATYCOB JUIA PAIMUHBIX TPAIMIMII BEphl C Y4ETOM
YHHUKAJIBHBIX CTPYKTYPHBIX YEepT paccMaTprBaeMoi JeHoMHHaimu. 1o 3Toil cxeme cylecTByeT OOmIuid
PETUCTPALMOHHBIA YCTaB, K KOTOPOMY MOTYT OOpAaIaThCsl PENUTHO3HbIE OpraHu3ali, He MPUILEIIIIE K
COTJIALIICHUIO TIOMYYUTh OTIIMYUTEIIBHBIA OpraHW3alMOHHBINA ycTaB. HUUTO He OOS3BIBACT PEIUTHO3HYIO
OpraHu3alMI0, YUYPESKIEHHYI0 M0 CHEUUAIBHO 3aKa3aHHOMY 3aKOHOJNATEIbHOMY aKTy, OCTaBaThCs
OpraHU30BaHHOW IO 3TOMY YCTaBy. BTOpoil OCHOBHOI 0OOpasel COCTOMUT MPOCTO B MPENOCTaBICHUU
€IMHCTBEHHOT'0 YCTaBa, KOTOPbIA MOXKET OBbITh MCIOJIb30BaH BCEMH HEKOMMEPYECKUMHU OPraHU3aLHsSIMH.
Tpernii oOpaszen, npeactaBiaeHHbli npuMmepamu Kammdopranu u  OOpas3oBOro HEKOMMEPYECKOTO
KOPITOPaTHBHOTO aKTa, COCTOMT B MPEJOCTABICHHM OTIMYMTEIBHOrO (M Ooliee OJIarompsTCTBYIOMIETO)
peXUMAa JUTSl PENTUTHO3HBIX KOPIIOpaLyid. ITOT 00pasel] OTpaskaeT PacTYIHI OIBIT, B KOTOPOM HYKIAFOTCS
PEMTHO3HBIE KOPIOpAIMK, ¥, OJlaroaps MPUHIMIIAM CBOOOIBI PEJIMTUH, OHH 3aCITy>KHBAIOT OOJIbIIIE

CB06OI[BI B OpraHmsanyu CBOUX ACII. B IMPOTUBOIIOJIOKHOCTE MHOI'MM PETUCTPAIUMOHHBIM CXEMaM B JIPYT'UX
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YacTsIX MUpa IMPOLECC MPHOOPETEHHs CTaTyca opraHa Mo JI0OOH M3 3TUX CXEM OYEHb JIETOK U BKIIFOYAET B
ce0sl TONBKO MHHMMAIIBHOE TOCYIApCTBEHHOE paccMOTpeHwe. B Tol Mepe, B KakoW CyIECTBYET
03a004YEHHOCTH TIO TTOBOY 3JI0YTIOTPEOICHHST CTaTyCOM KOPIIOPAaTUBHON (POPMOI CO CTOPOHBI OTICTHHBIX
JWI] WIA TIONYYeHUsS HE3aCMY)KeHHOW JIbrOTHI  OCBOOOXKIEHHS OT HAJIOTOB WM JIPYyroro
NPUBUJIETUPOBAHHOTO OOPAILIEHHS, ST BOMPOCHI PACCMATPHBAIOTCS IO TOCIEHEMY ITyHKTY HAJIOTOBBIMHU
WM JPyTMMHA COOTBETCTBYIOUIMMH BiacTsMU. CaM PErucTpalMoOHHBIA MPOIECC HE HCHONB3YeTcsl B
KAueCTBE PEryJIMpPYIOIIET0 HHCTPYMEHTAa U HUKOT/Ia HE UCTIONB3YETCs JUIS MPETISITCTBOBAHMUSI PETMTHO3HOM
nesTenbHOCTH. [IpaBUTeIbCTBEHHBIE KOMHCCHH, KOTOPBIE OBl HTPASTH COBEIATENBHYIO WITH PETYIUPYIOILYIO
POJIb B ONPEACIICHNN TOTO, KAKUM PEIUTHSAM CIEyeT MPEeIOCTaBIIATh MPABO MOIYYUTh PErHCTPAIMIO, HE

CyIIECTBYIOT 1 HCCOMHCHHO K HUM OTHOCHJIUCH ObI C FJIY6OKI/IM KOHCTUTYHUOHHBIM ITOJO3PCHUEM.

I'. IIpaBo pacnpocTpaHsATh PEIUTHO3HBIE BEPOBAHMUS

[lpaBo peNMMruO3HBIX OpraHU3alMi pPaclpoOCTPaHATh CBOM BEPOBAHMSA KaK CpEeAud CBOMX
COOCTBEHHBIX WWICHOB, TaK W CpeOy APYIHX JIML, YeTKO 3amuiuaetcs. MHOrue u3 MOBOPOTHBIX e
cogeprkar npaBo Ceunetenedt MeroBbl vim Ipyrux HEMOIMYISIPHBIX TPYIIIT 3aHUMATHCS TTPO3ETUTHPYIOIIEH
JeATEITEHOCTRIO 0e3 OI0pOoKpaTHIeCcKHX CThIueK /82/. Kak 1 B ciydae Ipyrux mpas Ha CBOOOTY CIIOBA, MOTYT
HaJjlarathCsi HEKOTOpbIE OrPaHUYCHUs, KacaloIIMecsi BPEMEHH, MECTa WM CIoco0a pacripoCTpaHeHHUs
BEPOBAHUI, €CIIM TOJBKO NPEINHUCAHUS 10 COACPKAHUIO HEUTPAIbHBI M HE MPEAHA3HAYECHHBbI KOCBEHHO

MPETSATCTBOBATh YCUITHSM I10 PacIpOCTPAHEHHIO.

J1. OTKa3 oT HeceHHs1 BOGHHOM CITY>KOBI TI0 PETTMTHO3HBIM COOOPKEHUSIM

JlunemMma OTKa3za OT HECEHUs] BOSHHOM CITyKIIOBI TI0 PEMTHO3HBIM COOOPayKEHHSIM B HACTOSIIEE
BpeMsl OTOJBHMHYJIACh Ha 3aHUM IUIaH, MOCKOJIBKY BOOpYyXeHHbIe cuiibl CoenanHeHHbIx IltatoB cocrost
cefiuac meMMKOM M3 J0OpOBONBLEB. Ha MpOTSHKEHMM TEpUOIOB BOMHCKOM TMOBMHHOCTH TOSIBUIIACH
3HAYUTENbHAS YaCTh JIOKTPHUHBI MpelieIeHTHOTO mpaBa. Cy/l HUKOTIa He peliai HeIBYCMBICIICHHO, TpeOyeT
JIM KJ1ay3yJ1a CBOOOHOIO OTHPABJIEHHUS! YUPEXKIaTh OCBOOOXKIECHHE OT HECEHUsI BOGHHOM CITy>KOBI JUIS JINIL,
OTKa3bIBAIOIIMXCSI OT HEE IO PEIMTMO3HBIM COOOPAKEHUSIM. 3aKOHOIMPOEKTHI THITMYHO OOECIIeUMBAIIN
OCBOOOK/IEHHUE TIO KpaliHel Mepe I TeX, KTO OTKa3bIBAJICS y4acTBOBATh BO BeeX BoiHax. B 1965 rony Cyn
paclieHUBaJI 3aKOHOIMPOEKT MO OOECTCYEHMIO TOrO, YTO HETEHCTHYECKHE YOEXKIEHUS MOTYT CIyXKUTh
OCHOBaHHMEM [UISi OTKa3a OT HECEHWs] BOSHHOW CIy)KObI, €CIM TOJNBKO OTKA3bIBAIOIIMECS HCKPEHHE
TPUICPKUBATUCH YOKICHUI WM OHU "3aHMMAI MECTO B YKM3HH CBOETO 00JIaaTes, CPABHUMOE C TEM,
KOTOpOE 3aIOJIHACTCA OPTOAOKCAIbHOM Bepod B bora TOro, Kro Ou4eHb YETKO COOTBETCTBYET
ocoboxaeHni0" /83/. B nene Welsh v. United States /84/ BepxoBbiit Cy peliii, 9to 3T0 MPaBo Ha OTKAa3
TI0 PEJIUTHO3HBIM COOOPKESHUSIM PACIPOCTPAHSIETCS] HA HPABCTBEHHBIE B3IJISIBL, €CIN TOJIBKO UX "TITyOOKO
NPUICPKUBAIOTCS'" WIIM OHU HEe OCHOBBIBAIOTCS "€TMHCTBEHHO Ha COOOPAKEHHSIX MOJIMTHKH, TIparMaTi3Ma
Wi Ha TpeOoBanmsx MoMmeHTa" /85/. Omnako, BepxoBHbiii Cya mpoBen TpaHHIly MO TMPUTSA3AHHAM
""CeNIeKTHBHOTO 0TKa3a OT HECEHHsI BOGHHOM CITY>KOBI'", CUHTas IOMyCcTUMbIM Ji1st KoHrpecca rapaHTupoBath

0CBO60)KI[€HI/IC JJI TEX, KTO OTKA3bIBACTCA OT HCCCHUA BOCHHOM CJ'Iy>K6BI I10 PCIIMTMO3HbBIM C006pa>KCHI/IHM
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BO BCEX BOMHax, 0e3 TOro, 4roObl 3TWM rapaHTHpoBaHHWeM KoHrpecc okazasicsi Obl TPHHYKICHHBIM
PaCIIMPHUTEL CTATYC TAKOTO OCBOOOXKICHUSI Ha JIMII, OTKA3BIBAIOIIIMXCS TOJBKO OT OTPE/IENICHHBIX BOWH /86/.
Ot mil, OTKa3hIBAIOIIMXCS OT HECEHWS BOCHHOHM CITY)KOBI, 3aKOHOIPOEKTBI, KaK MPABHIIO, TPEOOBAIIH
WCTIOJTHEHUS aTbTePHATHBHOM CITy»O0bI, 1 0T KoHrpecca He TpeOoBasIoch, YTOOBI OH pactpoCTpaHsIT Ha HAX
JIBrOTBI, KACAIOIIAECS IPYTHX BETCPAHOB.

[NonsiTHe OTKa3a 1O PEMTHO3HBIM COOOPKEHUSM MPHMEHSIETCS] B IPYTMX KOHTEKCTaX MOMHMO
BOCHHOT0. Bo MHOTMX CyZIONPOW3BOCTBAX, HAIIPHMEP, UMEIOTCS TOJIOKEHHUS, OCBOOOXKIAIOIINE Bpayel,
HSHHb U JIPYTOM MEIUIMHCKHN TTEPCOHANT OT yYacTUs B MEIUIMHCKHX TIPOIEIypax, MPOTUBOPSUAIINX UX
PETMTHO3HBIM ~ yOSXKIeHUsIM  (Hampumep, aboptel) /87/. Kak ynmomMHWHaIOCh BBINIE, HEKOTOPHIC
CYZIOTIPOM3BOJICTBA 00ECIICUMBAIOT TAKKE 3aIUTY OTKa3a IO PEMTHO3HBIM COOOPaKEHHUSM OT yIeOHBIX

MaTepHaIOB B YCIOBUSX TOCY/IAPCTBEHHOM IIKOJIBL.

E. CBobOoma penmvruy 1 3apyOeHbIE PETMTHO3HBIC CBS3H

B coBpeMeHHOM MHpe HEMHOTHE PETMIMO3HBIE OOLIMHBI MMEIOT YICHOB, JKUBYIIMX TOJBKO B
omHOW ctpaHe. TakmM 00pa3oM, B BBICIIICH CTEIICHHM BAKHBIM SIBJISICTCS TPABO B3aWMOJICHCTBOBATh U
cobmpatbcs BMecTe Kak B CoenmnenHbix lllTarax, Tak u 3a pyOeKoM. DTO B OCOOEHHOCTH BEPHO IS
MEpapXHYECKUX PEIIHi, KOTOpble MOTYT PaclpOCTPAHSATh DPEMIHO3HYIO BJIAcTh, KaK TOro TpeOyeT
PENMrHO3Hask TOKTPHUHA, TIOCPEICTBOM TOCBSIICHHS B JyXOBHBIM CaH WM HHBIM 00pa3oM, BKITIOYAIOLIEM
HETIOCPE/ICTBEHHBIN KOHTAKT C JIMIIAMH, TOJISKAIIMMH pyKoronokenuio. Ho B Gonee obriem cMbicne st
OOJBIITMHCTBA PEJMTUIA KU3HEHHO BKHBIM SIBJISICTCS TPaHCHAITMOHAILHOE OOydYeHHE, OOpa3oBaHWC W
npyx0a. B 9ToM OTHOIIIEHHHN HET HUKAKMX CYIIECTBEHHBIX orpaHnueHnid Ha xuteneid CLLIA, Beiekarommx
B 3apyO€KHbIE CTpaHbl C PEMTHMO3HBIMH IeNsiMU. V3-3a pHCKa, YTO PENMIHO3HBIE B3aMMOOTHOLICHUS
MOT'YT OBITh MCIIOJNB30BAHBI KaK CPEIACTBO OOXOIUTH OOBIMHBIE MMMHIPAIMOHHBIC TPABUIIA, CYLIECTBYIOT
HEKOTOpbIE OrPaHMYCHHSI HA MEpPY, B KAKOH OT/ENBHBIC JINLIA MOTYT BbE3KaTh B CTPaHy C PETMTUO3HBIMHU

OCIIsAMU. Ho Hu B xoem ClIydac OTACIIbHBIC JIMIA HEC UCKIIFOYAKOTCA YMCTO 10 PEIIMTMO3HbIM ITPUYHXHAM.

V.3AK/IIOYEHUE

IMogxon CoemuneHnsix IlITaToB K peamMruo3HOM CcBOOOJE TpeacTaBiIseT COOOW CIIEACTBUEC
TUTIOpAJTI3Ma aMEPUKAHCKOTO onbITa. CBOOOIE OTIPABIICHHS PEJIUTHH MPEAOCTaBICHA IIUPOKas 3aIlUTa, H,
B YaCTHOCTH, cO BpemeHW mnpuHsTus Akta Boccranoenenusi Penmmrnoznoit CBOOOBI SICHO, YTO TOJBKO
HEOTpa3UMbIe TOCYJIApPCTBEHHBIC HMHTEPECHI, KOTOPbIE HE MOTYT OBITh JIOCTHDKAMBIMHA MEHEE
oOpeMeHsIoIMM  00pa3oM, MOTYT COJICHCTBOBATH OMNPABIAHHMIO TOCATATENIHCTBA HA PETUTHO3ZHYIO
cBoOomy.MIMeeTcst Taxke CHTbHAS 3aIlUTa MPaB Ha aBTOHOMHIO W CAaMOOTIPEICIICHIE PEJTMTHO3HBIX TPYIIIL.
OnbiT Coenunennbix [1taToB 3akmoyaeTcs B TOM, YTO OKa3aHUE HCTHHHOTO YBAKEHHS BCEM PEJTUTHO3HBIM
TpyIIaM, €CJIM TOJBKO OHHM OCTAlOTCs B chpepe JOmyCTUMOM AeSTEIbHOCTH, OYePUYCHHON TECTOM CTPOTrOro
TIIATENIHHOTO U3YUYCHUSI, SIBIISICTCS] MOIITHOM crabumsupyroliel cuiol it odbuiecrsa. B mupe, Bce
Oonee u Oojlee TUTIOPATMCTHYHOM, B KOTOPOM BCE PEIIMIMO3HBIC TPYIIIBI HAXOMATCS B TOJIOKCHHU

MCHBIINHCTBA I10 KpaﬁHeﬁ MCPC B KAKUX-TO MECTAX, Y KAXKIOI'0 €CTh 3aMHTCPECCOBAHHOCTD, YAOCTOBEPUTHCA
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B TOM, YTO CTapeiIee n3 MEKIIyHAPOIHO TIPU3HAHHBIX TIPaB 4eNioBeKa 3(PEKTUBHO PacIpOCTpaHseTCs Ha

BCEX.
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