ABTOpBl cTareil o "3amaaHbBIX" MOJENSAX LEPKOBHO-TOCYAAPCTBEHHBIX OTHOUIEHUM --
npodeccroHalbHbIE MPABOBE/Ibl, CIELUATU3UPYIONINECS UMEHHO B 3TOM o0jacTu mpaBa -- HE
UACATN3UPYIOT CIOXKHUBIIMECS B MX CTpaHaX CHUCTEMbl U YKa3blBalOT Ha IOJIOKEHMUS,
OCTaBJISIOIIME BO3MOXXHOCTH HEOJHO3HAYHOI'O IPOYTEHMsI 3aKOHOAATEIbHBIX JOKYMEHTOB,
HYXIAIOIIHUECS, BO3MOXKHO, HE TOJBKO B YTOUHEHHH, HO U B U3MEHEHUH. O4YEBUIHO TAKXKE, UYTO
peanuu NOCTKOMMYHHUCTUYECKUX OOLIECTB M300MIYIOT OOJIBIIUM KOJUYECTBOM HEAKTYalbHbBIX
i 3amazna, HO TeM He MeHee TpeOyolUX, €CTECTBEHHO, CBOErO IIPAaBOBOIO pa3pelICHUs
npo6aem. EnBa nu He camast ocTpast U3 HUX i OOJIBIIMHCTBA IOCTKOMMYHUCTUYECKUX CTpPaH -
BO3BpalllcHHE HAI[MOHAJIU3UPOBAHHOTO B CBOE BpeMs LIEPKOBHOIO HUMyHIecTBa (BCEro
MMYIIECTBAa, a HE TOJBKO KYyJIbTOBBIX CTPOCHHH), BBbI3BIBAIONIAsl ToOpAude nebaTbl |
HaNpsHKEHHOCTh B TAKUX Pa3HbIX cTpaHax kak Poccus n Cnosenus, Benrpus u JIuta, Ykpanna
n Yexus. Pazymeercss HIOCTKOMMYHUCTHYECKUM OOIIECTBAM IMPEACTOUT MpoJieaaTh OOJIBIIYIO U
CaMOCTOSITENIbHYI0O paboOTy IO COBEPIICHCTBOBAHUIO CHCTEMbI LIEPKOBHO-TOCYJApCTBEHHBIX
OTHOLIEHUH, cO00Pa3ysCh HE TOJIBKO C MHUPOBBIM OIBITOM U JIEMOKPAaTHUECKUMH NMPUHLUIIAMH,
HO U COOCTBEHHBIMHU TPAAMLMIMH, HHTEpECAMU CBOUX I'pakaaH U rocynapcts. IIpouecc 3ToT --
KHUTA C OTKPBITBIM (DUHAJIOM, MTOCKOJIBbKY Pa3BUTHE COLUAIBHBIX OPIraHU3MOB IIOCTOSIHHO CTaBHUT

Ha IMOBCCTKY JHA BCC HOBBIC U HOBBIC BOIIPOCHI.

CHURCH AND STATE IN BELGIUM

Rik Torfs
I. Social facts
Although censuses have left no questions to be asked on the religious beliefs of the
Belgian population, personal research does still go on. This has produced the following figures
for religious conviction for 1987 [1] :

Catholics 75,0 %
- practising regularly 23,0 %
- non- practising 52,0 %
Nonbelievers 12,0 %
- confirmed nonbelievers 5,0%
- nominal nonbelievers 7,0%
Muslims 15 %
Protestants 1,0%
Jews 0,3%
Other religions/ sects 0,2%
Indifferent / undecided 10,0 %
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These statistics give a picture in which the Roman Catholic church is clearly preponderant.
Yet in practice there is a wide degree of secularisation taking place which, according to various
experts, is more widespread than in countries such as the Netherlands or Germany. But in spite of all
this, religion remains an extremely important social phenomenon, and a lot of attention needs to be
devoted to the legal framework into which it fits.

2. Historical background

The basis for how the legal relationship between church and state has been arranged is to be
found In the Belgian constitution of 1831. Since that date, there have been amendments made to the
constitution on several occasions, yet the main principles governing church and state have remained
in place. The pervading mood of 1830, the year Belgium became independent can still be felt. It was
a time when bright young liberal politicians not only wanted to propagate the modern freedoms, but
they also wanted to protect them constitutionally. Equally, it was a time when what was a rather
progressive Belgian Church was prepared to step forward and be an ambitious partner in discussions
to formulate the constitution. The letter from the Prince de Mean, archbishop of Mechelen, which
was read out before those gathered during the assembly of the National Congress on 17 December
1830, undoubtedly had a major influence on the form taken for the final edition of articles 14, 15, 16
and 117 of the 1831 constitution, in which the basis for the relationship between church and state
was to be laid down [2]. After many reforms in the 70s, 80s and 90s, the belgian constitution recently
has had a face-lift that modified the numeration. Since February 1994 the relationship between
church and state is laid down in the articles 19, 20, 21 and 181.

3. Legal sources

Church and State relationships in Belgium are largely governed by the constitution of 1831, a
historic compromise between catholics and liberals. Constitutional rights and liberties also apply to
religious matters, as regards for example freedom of education (art. 24) or freedom of press (art. 25).
But the constitution also specifically provides the freedom of religion as such. Four specific articles
are dealing with this topic [3].

Freedom of worship and its free and public practice are guaranteed under article 19 of the
constitution, with the exception of punishment of criminal offences committed in the exercise of
these freedoms. The negative counterpart of article 19 is formulated by article 20: no person may be
forced to participate in any way in the acts of worship or rites of any religion or to respect its days of
rest. Article 21 stresses that the State has no right to interfere with the appointment or induction of
the ministers of any cult, or to forbid them to correspond with their church authorities or to publish
the latter's acts, exception made for the ordinary rules of liability concerning the use of the press and
publications. The article is generally interpreted as an affirmation of the freedom of internal
ecclesiastical organisation. It contains at the same time an exception on this principle by providing
that the civil marriage must always precede the religious marriage ceremony, with the exception of
specific cases established by law.
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Finally, article 181 says that the salaries and pensions of the ministers of the cult should be
taken care of by the State budget.

There are also ordinary laws or stipulations and statute books concerned with the legal
relationship between church and state. Here are a number of examples. Article 268 of Code of Penal
Law punishes religious ministers who make direct attacks on the authorities during gatherings held in
public with a fine and a prison sentence, articles 143 and 144 of the Code of Penal Law punish
disturbance, disorder and taunting which stem from worship, articles 145 and 146 cover the
defamation of and the striking of a minister, article 228 protects the official robes, and article 267
punishes ministers who bless marriages before a civil marriage service has been held.

4. Fundamental principles

It Is not unusual for the term ‘separation of church and state’ to be used as a description to
sum up the relationship between the two bodies. This is probably something of an unfortunate choice
of terminology. Much depends, of course, on what exactly Is understood by 'separation’. If this term
gives the impression that church and state have absolutely nothing to do with each other, then it Is
not an adequate one. In this hypothesis, a separation cannot be reconciled with article 181 of the
constitution, in which it is stated that the payment of wages and pensions to ministers of the cult, is
to be met by the state. Nonetheless, the question raises whether a 'separation’ necessarily needs to end
with an absence of all contact between them.

There is another term, however, which probably lends more clarity to the issue: a number of
writers speak of the mutual independence of church and state [4]. This term not only emphasises the
freedom which exists, but also the mutual consideration which, of course, demands at the very least
the notion of accepting each other's existence. This all continues to be a delicate affair. Both the
independence of church and state and the prevalence of pluralism in Belgium compel the state to
take up a neutral position [5]. This does not imply that it needs to be seen to be unbelieving in the
face of the phenomenon of religion. The government bestows support and protection to churches and
non- confessional organisations. Indeed, that only serves to show their importance to society. The
state positively promotes the free development of religious and institutional activities without
interfering with their independence. In that sense, one might call this positive neutrality [6].

5. Legal status of religious bodies

Although Belgian law admits a theoretical equality among all religions, one cannot deny that
a different treatment remains. Several religions have obtained official recognition (by or) by virtue of
a law. The basis for such a recognition is the social value of the religion as a service to the
population. Currently, six denominations enjoy this status: Catholicism, Protestantism, Judaism,
Anglicanism (Law of 4 March 1870 on the organisation of the temporal needs of religions), Islam
(Law of 19 July 1974 amending the said law of 1870) and finally the Greek and Russian Orthodox
Church (Law of 17 April 1985 amending the same law of 1870).
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Apart from the modest salaries (foreseen by article 181 of the constitution) for the ministers
of religion of a government approved parish or bishopric [7] provided in the State budget,
recognition entails also a few other benefits for the religions concerned.

Legal personality is attributed to the ecclesiastical administrations responsible for the
temporal needs of the church [8]. The Church and church structures themselves do not enjoy any
legal personality. A striking point is also the fact that any deficit incurred by ecclesiastical
administrations for temporal goods must be paid by the municipalities. This escape possibility does
not always encourage the proper responsibility of the administrations [9]. Another advantage: the
church may request State subsidies for the construction or renovation of its buildings [10].

Pastors and bishops must be given appropriate housing and any expenditure for this purpose
is chargeable to the municipalities or provinces.

Furthermore, recognised religions get free public radio and television broadcasting time.

Finally, religions may appoint army and prison chaplains, whose salaries are taken care of by
the State budget.

Of the six recognised religions, Roman Catholicism is the most important. The figures
provide indisputable proof to support this. It has not resulted in it having a privileged position,
legally. However, that is, in fact, not entirely true. First of all, one cannot escape the conclusion that
the legal statute in Belgian law for religions really finds its source of inspiration in the structure and
the functioning of the Roman Catholic church. Here is an example of this: to be able to make an
actual claim to state payment of religious ministers, a clearly hierarchically structured religious
community is necessary, as is one which works on a territorial basis. For the Christian churches this
is not such a big problem, but the Islamic faith fares differently. In the absence of mutual consensus
which would lead to a representative being sent to discussions with the government, Islamic religious
ministers are still not in the pay of the state.

In addition to this, the Roman Catholic church plays a bigger role than other religions when it
comes to reciprocal affirmation of faith. This is seen when the military services form a line and
perform affirmations of respect at the playing of a Te Deum' on the occasion of the national day
[11]. The catholic church also had a prominent role at the funeral of King on 7 August 1993.

In summary. It may be said that there are six recognised religions, among which the catholic
one is “primus inter pares”.

As well as the six recognised religions, there is a whole range of unrecognised ones. In terms
of numbers, the Jehovah's Witnesses are in the lead with around 20,000 members, followed by the
Mormons who have something like 3,000 believers. Numerous other groups have memberships
approaching or well into the hundreds.

These movements do not always have a legal status which could be said to be enviable. Not
only do they not enjoy the advantages the recognised religions can lay claim to, but they are
sometimes not even regarded as religions, pure and simple. There is no legal definition of the term
"religion”. Therefore the decision is left to the courts of law. In view of the freedom of religion and
the relationship between church and state as exists in Belgium, when a judge has to determine

13



whether a movement is a religion, he normally is not allowed to fall back on arguments concerning
their content [12]. For a judge who, for example, looks at the criminal law or tax exemption files to
establish whether he is dealing with a religion [13], this entails him having to work out whether the
society concerned looks as though in is serious and en all reasonableness may be called a "religion”
[14]. When doing so, in the first place he should base his judgement on external aspects such as the
existence of temples, prayer texts or ritual acts. Sometimes, however, even this does not yield
sufficient clarity and a certain amount of analysis of what is contained within the movement is still
necessary. The law takes the view that for it to be regarded as a religion, there needs to be the cult of
a deity [15]. As a result of this, the pure therapy offered by the Scientology Church is not considered,
and that is also the case for theosophical organisations too [16].

Non-recognised religions or religious groups are more likely to clash with concepts like
public order and good practices within the state order. Up until the abolition of compulsory military
service, the problems the Jehovah's Witnesses encountered were very well known. Not only did they
refuse to do military service, but also the alternative to it - civic service. On the basis of article 46 of
the military penal statute book, the person concerned was classed as a deserter, and this generally led
to a two year prison sentence [17].

To put it briefly, having taken everything into consideration, three categories of religion can
be differentiated:

(@) the legally recognised and, in real terms, the major catholic church;

(b) the five other legally recognised but, in real terms, minor religions;

(c) the unrecognised movements, whether or not they fulfil the requirements which the law
lays down on the concept religion.

6. Churches and internal organisation

Article 21 of the constitution always has been considered as a solid juridical basis for the
selfgovernment of religious communities. The State may not supervise the Church and the latter is
free to choose its own internal structure. Does this mean that the State has strictly no possibilities of
control concerning churches and their own policy ? Not completely. A tribunal can control (a)
whether the competent authority In the church took the decision and probably (b) whether the
internal church procedures were followed [18]. Especially the latter form of control is recent, and
forgoing in comparison with the traditional approach of Belgian courts and tribunals which only used
to exercise a formal control limited to the question who could be considered to be the competent
authority .

7. Labour Law within the Churches

There has been an important evolution taking place in recent years in the relationship
between employment law and the church [19]. A distinction needs to be made between religious on
the one hand and ordinary laymen on the other. As far as religious are concerned, it is possible to
break it down into three stages.
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The first stage saw the religious element dominate the relationship of religious with their
churches. Accordingly, there could not be said to be an employment contract in force, and that is
how those involved wanted it. A reason for that is because it meant that no social security
contributions needed The balance was disturbed when a number of religious did submit a request for
entitlement to a pension. To settle this matter, there needed to be verification of whether an
employment contract was in force, and it was this that started the second stage.

A “presumption” exists in the second stage that the religious relationship dominates the
entire working situation and that there is no employment contract. The special nature of religious life
entails for those involved, in view of their compliance promise, that they are no longer regarded as
employees or self employed. In that way, the notion of belonging to a religious community was given
a very wide scope of significance and predates all the issues in labour relations which were to crop
up later [20]. This position was slowly refined. After some time, jurisprudence rejected the false
dilemma between the relationship one had as a religious with his or her order and the employment
contract [21]. This, however, did not mean that the Cour de Cassation found recognition of an
employment contract easy, yet. Besides the traditional elements associated with employment
contracts (authority, management, supervision and remuneration), effective proof of the existence of
an employment contract was demanded [22]. By doing this, an additional condition had been laid
down before the employment contract could come into being, and it was difficult to make this
tenable [23].

In the third stage, which is the present one, this presumption in favour of the religious
relationship has been dropped. After being given the initial impetus by the Labour Courts of Appeal
at Brussels and Antwerp [24], the Cour de Cassation also changed its mind in a judgement of 25
January 1982 [25]. This turnaround in the law's position, based on the presumption of tacit consent
for there to be an employment contract - at least when the employer Itself is not the religious order -
had become unavoidable. This is because society no longer considers labour in a religious context as
manifestly different to other work [26].

The three-stage evolution sketched here came into being as a result of the pension files of
religious. But the question of what the position of secular clerics is in employment law was being
asked more and more often. Although generally speaking it is possible to follow the theory
developed for religious here also [27], there are also a few important differences.

For the present there are the clerics active as church ministers in the manner which article
181 of the constitution sets out, and who receive state salaries for their work. The relationship
between these clerics and the church authorities is controlled exclusively by the internal laws of the
religion involved. As far as the catholic church is concerned, the incardination principle of the
canons 265 and ensuing ones can be referred to inparticular, as well as canon law in general.

When the church authorities give clerics a different function, such as a teaching job in a
school, it was clearly stated by the Cour de Cassation in a judgement of 13 January 1992 - after an
initial jurisprudential trend in favour of the church [28] - that if the objective characteristics of an
employment contract are present, it does indeed exist [29]. Neither article 16 of the constitution nor
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the fact that a bishop can withdraw his mission with regard to the teaching to be given have led to the
secular priest being unable to perform the job with which he has been entrusted in the scope of an
employment contract .

The Cour de Cassation judgement of 13 January 1992 has had far-reaching consequences.
From that date onwards, a clear distinction has existed between clerical ministers with a pure
relationship to the church and clerics who are sent to work elsewhere by the church authorities and
who may subsequently come to be working under the conditions of an employment contract.

As well as religious and clerics, an increasing number of laymen also work for the church.
The central question here is how two totally different systems are to be brought into harmony with
each other. On the one hand there is the church's own internal incardination principle, with little job
security but with the liability of the bishop to maintenance as a safety net, and on the other there is
the employment contract with solid job protection but without follow-up care once employment has
been terminated - redundancy pay included. On 15 March 1990, the bishopric of Antwerp issued a
canon law statute of particular law for pastoral workers [30]. Looked at in purely canon law terms,
this statute does not seem too bad, but at the same time the pastoral workers involved have
necessarily employment contracts. On this point a number of problems present themselves in the
area of the 'ius variandi' and in the area of the fixed-term contracts conceded all too generously by the
church. The subject requires more detailed explanation as, without it, court proceedings would
certainly find the church authorities liable to pay substantial compensation.

8. Financing of Churches

As already mentioned, article 181 of the constitution clearly affirms that the salaries and
pensions of the ministers of the cult are chargeable to the State [31]. It also states that the sums
necessary for this purpose are included in the annual State budget.

On 5 April 1993, a second clause was added to article 181 of the constitution: "The wages
and pensions of representatives of organisations recognised by the act who extend moral services, on
the basis of non-confessional philosophy of life, are to be paid by the state, the sums required for this
purpose are to be drawn out of the National Budget on an annual basis."

Of course, such an extension was not necessary [32]. Indeed, today the State budget already
provides an annual sum by way of subsidy for the benefit of the organisation which officially
represents secularism. And lay counsellors in the army are provided for as well [33]. But nobody can
deny that a change of article 181 in favour of lay counsellors grants a certain constitutional
recognition to secularism. An interesting detail: on the occasion of this extension of article 181, the
possible payment of lay people working In the Church is also tacitly integrated. But seemingly,
bishops fear of lay people professionally working In the Church prevails over the financial
advantages that state payment obviously offers. Almost no lay people are paid by the state yet.

Anyway, since 1982 deacons can be paid as ministers of the cult. And the revision of article
181 of the constitution makes the futur payment of lay people simply inevitable. Very recently the
first lay ministers of the cult were effectively remunerated by the State.
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9. Religious assistance to public institutions

The spiritual support in prisons can be traced back to the Royal Decree of 21st May 1965
[34]. It offers the prisoner great scope in being able to receive support in the religion of his choice. A
number of chaplains from the recognised religions are paid by the government. Catholic worship
enjoys a few slight advantages. The catholic minister is the only one allowed to organise a day of
reflection and he also receives greater material concessions [35].

For public hospitals only a limited arrangement exists and there is no state financing of it. A
Royal Decree of 23rd October 1964 says only that church ministers and lay counsellors who have
been requested by a patient must be allowed open access to the hospital. It Is to be wondered If this is
also the case for a number of ministers from non-recognised churches. They could even be kept out
of the hospital if the religious support they provide encourages faith healing and alternative medical
techniques [36].

The legal basis for the spiritual support in the army can be found in the Royal Decree of 17
August 1927. The catholic, Protestant and jewish religions have been making effective use of it right
up to the present day. Army chaplains are nominated by the state at the suggestion of the religious
authorities, but they are not classed as government officials [37]. In the near future it is expected that
there will be a reduction in the number of army chaplains on state pay. As a result of the abolition of
compulsory military service, the number of troops in the army is decreasing.

10. Legal status of priests and members of regions orders

In principle, the legal position of priest and religious is no different from other citizens.
There are, however, a few exceptions.

According to article 224, 6° of the Code of Civil Procedure, a church minister is exempted
from having to serve on the jury of a court of assizes which deals with serious crimes.

There are also a number of incompatibilities which may raise questions. Article 36 of the
constitution shows the incompatibility of being an official paid by the state and a member of
parliament. This means that ministers of the cult in the sense of art. 181 of the constitution are in this
situation and thus cannot be members of parliament. Positions on committees or in bodies other than
the national parliament, in the provincial or local councils, for example, are still possible.

There is also a whole series of other positions incompatible with being a cleric such as a state
councillor, the membership of an auditing body, a number of functions in the court of arbitration,
judge, registrar, provincial governor, provincial registrar, district commissioner and member of a
board of aldermen [38].

A priest, not paid by the state as a church minister, who is hoping to become a judge was not
accepted as a candidate by the minister of justice on the basis of his belonging to the clergy (in fact
an even more obscure term, geestelijke stand is used). He eventually took his case to the European
Commission for Human Rights where the Commission ruled against him. The Commission saw in
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article 293 of the Code of Civil Procedure - on which the minister was basing his case - no violation
of religious freedom, as is delineated by article 9 of the ECHR [39].

11. Marriage and family law

As mentioned, article 21 of the constitution provides that the civil marriage must always
precede the religious marriage ceremony, with the exception of specific cases established by law.

The Code of Penal Law stipulates in article 267 penalties for the minister of the cult who
notwithstanding the constitutional prohibition celebrates such a marriage, unless one of the partners
stands in peril of death.

It is clear that the second paragraph of article 21 forms an exception to the first, which
confirms the freedom of internal organisation of religions. Historic reasons, above all, lie at the root
of this restriction. In the nineteenth century, in the line of a long tradition, many people only married
in church and did so despite the fact that the bishops encouraged them to also have a civil marriage.
Such a systematic practice was, of course, particularly harmful for the efficient running of the civil
side of the situation. With the view of bringing an end to this situation, and in a spirit of
reconciliation, the catholic majority of the National Congress approved the second paragraph of
article 16 of the constitution [40].

12. Conclusion

The situation of Church and State relationships in Belgium can be summarised as follows:

I. The system, quite favourable to religion, is more a system establishing mutual
independence than separation in a strict sense.

2. Although all cults enjoy theoretically the same rights, there is an important juridical
difference between recognised and non-recognised cults. At the same time practice shows the
catholic cult as the “primus inter pares” among the recognised ones.

3. Gradually secularisation colours the Belgian Church and State system. This secularisation
is not characterised by a frontal attack on religion, but by a gradual loss of fall autonomy of the
churches in various fields. A shining example is the ongoing influence of labour law in church life as
well as recent tendencies favourable to (moderate) state control of internal church procedures.
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HEPKOBb UTOCYIAPCTBO B BEJIBI'UU
Pux Topdc

XO0Ts epenych HaCEJICHHUs He MPeTyCMaTPUBAET BOIPOCA O BEPOUCTIOBETHON PUHAIIEKHOCTH
xwuTene benbruu, KOHKPETHbIE NCCIIEIOBAHNS TTO3BOJISIFOT 3aKIFOUUTh, YTO IPUMEPHO 75% HaceneHus
CTpaHbI COCTAaBILSIFOT Katonmwkd, 1,5% - mycymemane, 1% - mporecrantsl, 0,3% - mynauctsl, 0,2% -
NIPUBEPIKEHIIBI IPYTHX permuruii 1 okosio 10% - uHauddepeHTHple K peuruy, a Takke Te, KTO He
OIPEICITMIICS KacaTeJIbHO CBOEH PETMIMO3HON MPUHAIJICKHOCTH.

Orta KapTuHa, OJHAKO, HE JaeT IMPEJICTaBICHUS O JIOCTaTOYHO CHJIBHOM IIpOLIECCe
CEKyJIIpU3alluM, KOTOpPBIMA, M0 MHEHUIO SKCIIEPTOB, 3aTpOHYN benbruio B OOMNbIICH CTENEHH, YeM,
ckaxkeMm, Hunepnanaps! wim ['epmannto. Tem He MeHee, penvrys BbICTYIAET UCKITFOUUTEIBHO BaKHBIM
COIMATIbHBIM  ()EHOMEHOM, TpEOYIOIMM 3HAYUTENILHOTO BHUMAHHS K TIPAaBOBBIM TIpoliemam,
BO3HHKAIOIIMM Ha e¢ TIOYBe.

[ocne deBpans 1994r. B3aMMOOTHOILIEHUSI MEKTY LIEPKOBBIO M TOCYAapPCTBOM PETYIHPYIOTCS
cratbsivu 19, 20, 21 u 181 Genbruiickoii koncTuTymu. C1.19 rapantupyer cBo60 1y O0rocyKeH A, X
OecrpensiTCTBeHHOro U myOimuHoro otrnpasieHusi. CT.20 0JHOBPEMEHHO YTBEPIKIAET, YTO HUKTO HE
MOXET OBITh TIPHUHYK/ICH KAaKUM-JTH00 00pa3oM K YUaCTHIO B OOTOCITY>KEHUN KaKOW-HUOY/Tb U3 PEJTUTHI
100 TIPU3HABATh PEJIMIMO3HBIN Mpa3IHUK JAHeM oTiabixa. CT.21 momuepKuBaer, uyTo rocyliapcTBO HE
MMeEET TpaBa BMEUIMBATHCS B Ha3HAYEHHE CBSIICHHOCITY)KUTEIICH, MPENATCTBOBATh UM B CBSI3AX C HX

LCPKOBHBIMHU BJIACTAMH, Hy6J'II/IKOBaT[) COOTBCTCTBYIOIIUEC AKThI U T.[. -- CJIOBOM 3Ta CTATbA YTBCPKIAACT
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BHYTPEHHIOIO CBOOOJY PEJIMTMO3HBIX OpraHM3alyii (HEKOTOPbIM HCKIIOYEHHEM K3 3TOr0 NPHHIMIA
MOXKHO CUMTaTh TPeOOBaHME, B COOTBETCTBHU C KOTOPHIM LIEPKOBHOMY OpaKOCOUETAHHUIO JOJDKEH
TMIPEIIIECTBOBATE TPAYKIAHCKHIN OpaK).

W, nakowrer, cr.181 roBopHT, 4TOo 3apabOTHAS TUIaTa W TEHCUS IS CIYKUTENICH KyibTa
BO3/IaraeTcsi Ha roCcy/1apCTBEHHBIH OFO/IKET.

Tepmun "oTmeneHuwe 1EpKBM M TrocymapctBa'  HE  yHoOTpeOysieTcss ISl OTMCAHUS
B3aMMOOTHOILICHUN 3TUX JBYX OPraHM3MOB. 3HAUMTENIBHOM MEpOM 3TO, pa3ymeercsi, BOMPOC
TEpPMUHOJIOTMH: YTO HAa CaMOM JieJie TOYHO oO3HayaeT "otnenenue"? Ecnmu moa 3TMM MOHMMATh
TIOJIOXKEHHE, TIPU KOTOPOM LIEPKOBb M TOCYAApCTBO HE MMEIOT aOCOMOTHO HUYEro OOIIEro ApYr C
JPYroM, TOT/1a, KOHEYHO, 3TOT TEPMHUH HE aJIeKBaTeH OeNbruiicKoi cuTyanmu. bonee TouHO ObLIO ObI
TOBOPHUTH 00 0OOIOTHOM HE3aBUCUMOCTH IIEPKBU U TOCY/IAPCTBA, O B3AUMHOM TPU3HAHUH U YBaKEHUU
Ipyr K Jpyry, HEWTpaiu3Me TIocyJapcTBa W €ro HEBMELIATEJbCTBE B JieJla PEIMIMO3HBIX U
HEPEJIMTMO3HBIX OPraHN3aLHi, Ybe CIYXKEHHUE BaXKHO I OOIIECTBA.

XoTs OenbruiCKOe 3aKOHOIATENbCTBO IMPU3HAET TEOPETUYECKOE PABEHCTBO MEXIy BCEMH
pEIUIUsIMU, B CTpPaHE CYLIECTBYIOT JOCTaTOYHO OTIMYHBIE MOAXOAbI K Pa3HbIM PETMIMO3HBIM
OpraHu3aLusM. Psi| pesIruo3HbIX OpraHu3alii Mob3yeTcs: O(ULIHAIBHBIM IIPU3HAHNEM, OCHOBAHHEM
JUIsl KOTOPOTO SIBISIETCS COLMajibHAs LIEHHOCTh PEJIMTHY B CIIY)KEHWH Hapoay. B Hactosiiee Bpems
TaKUM CTaTyCOM MoJib3yeTcst 6 neHomuHarmi: KatomimsmM, [Iporecrantusm, Nynamsm, AHrmKanusm,
Hcnam, I'peueckas (umeercst B By Beenenckuit matpuapxar - Pent.) 1 Pycckast mpaBociaBHast LIEpKBU.

OTW  JEHOMMHAIMKM, KpOME CKPOMHOW 3apIuiaThl Il CBSIICHHOCTY)KUTEIEH U3
TOCY/IapCTBEHHOTO OOJPKETa, MMEIOT TaKKe M HEKOTOpble Npyrve mpuBmwieriy. Cpeny HUX IpaBo
3apalBaTh FOCYAApCTBEHHBIE CYOCHIMH ULl CTPOUTENIBCTBA M PECTABpaLlMM LIEPKOBHBIX 3/1aHUM,
MPaBo HA PaJiio- U TEJIEBU3HMOHHOE BpeMs, IIPAaBO HA3HA4YaTh apMEHCKUX U TIOPEMHBIX KaleJljIaHOB, Ubsl
JEATENbHOCTh OIUIAYMBAETCS T'OCYAApCTBOM, BO3MEIIEHHE MECTHBIMU OpraHaMy BIIACTH PAacXO0B
LIEPKOBHOM aJIMUHHUCTPALIMH.

Pumo-Kartonmueckast ~1epkoBb HE  MMEET  3aKOHOJAATeIbHO  O(OPMIIEHHOTO  0co00
NPUBWJICTHPOBAHHOTO CTaTyca Cpefy 6 BBILICOYIOMSHYTHIX JCHOMHHAIMMA, OIHAKO (DaKTUYECKH OHa
"mepBasi cpeM PaBHBIX'' M B 3HAYUTENHHON Mepe OebIHICKOe 3aKOHOATELCTBO B BOMPOCAX PEIHTUM
T€HETHYECKH BOCXOJIUT K OCOOEHHOCTSIM (DYHKIIMOHMPOBAHHS U HEPAPXIUUECKOMN CTPYKTYPbI 3TOM IIEPKBH.

Kpome yka3aHHBIX JEHOMHHAIMII B CTpaHE CYIIECTBYIOT M Psi JAPYIHX, HE MMEIOLIMX
OMMCAHHOrO BbIe cTtaTyca. Hanbombinas w3 Hux - Cugerenu Merossl (0kosio 20 ThIC. YIEHOB) U
MOpMOHBI (0k0710 3000); YKCIEHHOCTD YIEHOB JIPYrUX ICHOMUHALIMI HE MPEBBIIAET THICSYN B KaJKIOMU.
OHu HE NOJB3YIOTCSI NPUBUWIIETHAMH M TIOPOM JaK€ HE CUMTAIOTCSA PEIMIMO3HBIMU OpraHM3aLMsIMU.
IOpumuueckoit neduHumu "penmurun’’ HE CYIIECTBYeT, W TPAKTOBKA AITOrO TIOHSTHS OCTAeTCs 3a
cynamu. [lpu ompenenenun cooOrecTBa Kak "peNMruo3HOro'", Cyabl MPUHUMAIOT BO BHHUMAHHE
00JIbIIOE KOJIMYECTBO OOCTOSITENIBCTB, B T.U. CYILECTBOBAHME XPAMOB, KYJIBTOBO-OOPSIOBOM Chepsl,
MOJIMTBEHHBIX TEKCTOB W T.aI. Mcxoas W3 3TOro HEKOTOpble OpraHu3alvi  (Harpumep,

CaifeHTOOrIYeCKAast IIEPKOB), TCOCOPCKUE OOIIECTBA HE TPU3HAIOTCS PETTMTUO3HBIMUA OPTaHN3AIUSIMH.
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BHytpenHsst cBoOOa M HE3aBUCHMOCTb LIEPKBM HE O3HAYaeT, YTO TOCYJapCTBO HE UMEET
BO3MOYKHOCTEH KOHTPOJIMPOBATH PEIUTUO3HBIE OpPraHU3aLH.

3a WCKIIOYEHUEM HECKOJIBbKHUX TMO3UIMKA, FOPUAMYECKUN CTaTyC CBSIICHHOCTY)KUTEIECH HE
OTJIMYAeTCsl OT CTaTyca BceX ApYrux IpaxaaH. OHM, HarpuMmep, He MOIYT OBbITb WIEHAMH >KIOpH,
paccMaTpHUBalOUIMX TSDKKME TPECTYIUICHHs, a TAaKkKe WIEHaMM MapJiaMeHTa - MOTOMY, YTO WICHBI
napjlaMeHTa He MOTYT IOJy4aTh TOCYJapCTBEHHOE >KajoBaHME (WIEHCTBO B IPOBUHLMATIBHBIX U
MECTHBIX OpraHax OJIHAKO BO3MOKHO). EcTb elmie psi mo3uimii, HECOBMECTUMBIX CO CTaTyCcOM
CBSIIICHHOCTY)KUTENSL  (TOCYAapCTBEHHBIN KaHIUIEp, YICHCTBO B ayAUTOPCKUX OpraHax, Cyabs,
ryOepHaTOp TIPOBUHIIH U JP. ).

OTHOIIEHNST MEXIy LEPKOBBIO U TOCYAapCTBOM B bENbIMM MOXHO KpaTKO CyMMHpPOBAaTb
CIIETyFOIITM 00pa3oM.

1. Tyr ¢yHKMOHMpPYET cCHUCTeMa, JIOCTATOYHO OJaronpusiTHas Ui PEIUTUH U
YCTAHABIIMBAIOILIAs CKOPEE B3aUMHYIO HE3aBCUMOCTb, YEM OT/IEJIEHHE B CTPOI'OM CMBICJIE 3TOIO CJI0BA.

2. XoTs BCe PeNUruy UMEI0T TEOPETUUECKH PaBHBIE MPaBa, CYIIECTBYIOT BAKHbBIE IOPUTMTUECKHIE
OTIIMYMSL MEXTY IIPU3HAHHBIMU U HETIPU3HAHHBIMU penurusiMu. B 1o sxe Bpemst Katomueckast iepkoBb
SIBJIETCS HA IIPAKTUKE "MIEPBOM CPEIU PAaBHBIX' MPU3HAHHBIX PEJIUTHH.

3. IlocrenenHas ceKynspu3alisl CKa3bIBaeTCsl Ha BCEH CHCTEME LIEPKOBHO-TOCYIAPCTBEHHBIX
oTtHOIeHNHA. CeKymsipr3alisl He MOKET OBITh OXapaKkTepu30BaHa Kak (DpOHTATIbHAS aTaka Ha PEJUTHIO,
HO OHa BEJET K IOTepe MOJHOM aBTOHOMHHM LIEpKBe BO MHOTUX cdepax. SIpKMM IMpHUMEpPOM 3TOro
MOXET CIIY)KUTh BIMSHHUE TPYAOBOTO 3aKOHOMATENILCTBA HA IIEPKOBHYIO >KM3Hb M COBPEMEHHbIE
TEHACHIIMM K YCTAaHOBJICHHIO YMEPEHHOIO TOCY/IAapCTEHHOIO KOHTpOJS HaJ HCHOJHEHHEM

BHYTPHULIEPKOBHBIX IIPOLIEYP.

STATE-CHURCH RELATIONS IN GREECE

Charalambos Papastathis
I. Constitutional framework of State-Church Relations

The majority of the Greek people - amounting to 95.2% of the total population of the
country - are members of the Eastern Orthodox Church. For this reason, we begin with the
relations between the Greek State and the Orthodox Church.

The theoretical framework covering these relations is an advanced form of
caesaropapism, a system referred to in Greek literature as that of "State-law rule™ in the
ecclesiastical matters. According to the Constitution, the State has the right to legislate in respect
of all administrative matters concerning the Church, even as to its internal structure. During
the War of Independence of 1821 the Constitution of the emerging Greece: ) established the
Eastern Orthodox faith as the prevailing religion or "religion of the State”, and also 2)
guaranteed freedom of worship to the followers of other religions. The same Constitutions
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