BHytpenHsst cBoOOa M HE3aBUCHMOCTb LIEPKBM HE O3HAYaeT, YTO TOCYJapCTBO HE UMEET
BO3MOYKHOCTEH KOHTPOJIMPOBATH PEIUTUO3HBIE OpPraHU3aLH.

3a WCKIIOYEHUEM HECKOJIBbKHUX TMO3UIMKA, FOPUAMYECKUN CTaTyC CBSIICHHOCTY)KUTEIECH HE
OTJIMYAeTCsl OT CTaTyca BceX ApYrux IpaxaaH. OHM, HarpuMmep, He MOIYT OBbITb WIEHAMH >KIOpH,
paccMaTpHUBalOUIMX TSDKKME TPECTYIUICHHs, a TAaKkKe WIEHaMM MapJiaMeHTa - MOTOMY, YTO WICHBI
napjlaMeHTa He MOTYT IOJy4aTh TOCYJapCTBEHHOE >KajoBaHME (WIEHCTBO B IPOBUHLMATIBHBIX U
MECTHBIX OpraHax OJIHAKO BO3MOKHO). EcTb elmie psi mo3uimii, HECOBMECTUMBIX CO CTaTyCcOM
CBSIIICHHOCTY)KUTENSL  (TOCYAapCTBEHHBIN KaHIUIEp, YICHCTBO B ayAUTOPCKUX OpraHax, Cyabs,
ryOepHaTOp TIPOBUHIIH U JP. ).

OTHOIIEHNST MEXIy LEPKOBBIO U TOCYAapCTBOM B bENbIMM MOXHO KpaTKO CyMMHpPOBAaTb
CIIETyFOIITM 00pa3oM.

1. Tyr ¢yHKMOHMpPYET cCHUCTeMa, JIOCTATOYHO OJaronpusiTHas Ui PEIUTUH U
YCTAHABIIMBAIOILIAs CKOPEE B3aUMHYIO HE3aBCUMOCTb, YEM OT/IEJIEHHE B CTPOI'OM CMBICJIE 3TOIO CJI0BA.

2. XoTs BCe PeNUruy UMEI0T TEOPETUUECKH PaBHBIE MPaBa, CYIIECTBYIOT BAKHbBIE IOPUTMTUECKHIE
OTIIMYMSL MEXTY IIPU3HAHHBIMU U HETIPU3HAHHBIMU penurusiMu. B 1o sxe Bpemst Katomueckast iepkoBb
SIBJIETCS HA IIPAKTUKE "MIEPBOM CPEIU PAaBHBIX' MPU3HAHHBIX PEJIUTHH.

3. IlocrenenHas ceKynspu3alisl CKa3bIBaeTCsl Ha BCEH CHCTEME LIEPKOBHO-TOCYIAPCTBEHHBIX
oTtHOIeHNHA. CeKymsipr3alisl He MOKET OBITh OXapaKkTepu30BaHa Kak (DpOHTATIbHAS aTaka Ha PEJUTHIO,
HO OHa BEJET K IOTepe MOJHOM aBTOHOMHHM LIEpKBe BO MHOTUX cdepax. SIpKMM IMpHUMEpPOM 3TOro
MOXET CIIY)KUTh BIMSHHUE TPYAOBOTO 3aKOHOMATENILCTBA HA IIEPKOBHYIO >KM3Hb M COBPEMEHHbIE
TEHACHIIMM K YCTAaHOBJICHHIO YMEPEHHOIO TOCY/IAapCTEHHOIO KOHTpOJS HaJ HCHOJHEHHEM

BHYTPHULIEPKOBHBIX IIPOLIEYP.

STATE-CHURCH RELATIONS IN GREECE

Charalambos Papastathis
I. Constitutional framework of State-Church Relations

The majority of the Greek people - amounting to 95.2% of the total population of the
country - are members of the Eastern Orthodox Church. For this reason, we begin with the
relations between the Greek State and the Orthodox Church.

The theoretical framework covering these relations is an advanced form of
caesaropapism, a system referred to in Greek literature as that of "State-law rule™ in the
ecclesiastical matters. According to the Constitution, the State has the right to legislate in respect
of all administrative matters concerning the Church, even as to its internal structure. During
the War of Independence of 1821 the Constitution of the emerging Greece: ) established the
Eastern Orthodox faith as the prevailing religion or "religion of the State”, and also 2)
guaranteed freedom of worship to the followers of other religions. The same Constitutions
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contained no provisions concerning the State's right to legislate on Church matters. In 1831, the
Great Powers imposed on Greece and absolute monarchy with Prince Otto of Bavaria as King.
As he was under age, a three-member regency was proclaimed consisting of Bavarian officers.
The Regency published the decree of 3. (15.)/14. - (27).4.1833, which established the "State-law
rule” upon the Orthodox Church. A short time later, on 23.7.(4.8) 1833, with the decree on "The
independence of the Greek Church” the State was made the exclusive legislative ruler and the
Church was declared subject to the monarch who was proclaimed its head. Article 105 of the
Constitution of 1844 contained a stipulation concerning Church administrative matters which
could be regulated by law by the State.

There were several reasons for the imposition of the State's rule on the Orthodox Church:
the very nature of monarchy and the Bavarian monarchy's fear of the Church becoming a point of
attraction for all those opposing the regime, the latter a not unimportant threat given the political
tradition of the Church throughout the Turkish occupation. We may also note his efforts to raise
the cultural and living standard of the clergy, which were far from satisfactory.

The stipulation of the Constitution of 1844 concerning "State-law rule” in Church affairs
is not repeated in the Constitutions of 1865, 1911, 1927 and 1952. This, however, does not mean
that it ceased to be operative. A similar provision existed in the corresponding statutory Charter
of the Church which had the force of State law. According to the Constitution of 1975, which is
now in force, article 72, para. 1: bills concerning article 3 (position of the Church) and 13
(religious freedom) can be discussed by the Parliament in plenary session only and not in the
summer session. Article 3, para. 1 contains the following fundamental statements concerning the
position of the Church of Greece and its relations with the State:

1. Prevailing Religion

The prevailing religion is that of the Eastern Orthodox Church. The present Constitution,
however, is different from that of 1952 on several points concerning particular aspects of the
prevailing religion. As for the rest, the preamble of the Constitution (invoking the Holy Trinity)
remains the same, this also holds for the oaths given by the President of the Republic (article 33, par.
2) and by members of Parliament (art. 59, par. I). The legal significance of the term "prevailing™" has
not changed. As in the past it means that

(1) the Orthodox Christian faith is the official religion of the Greek State,

(2) the Church, which embodies this faith, has its own legal status: it is a legal person under
public law in its juridical relations, as well as its various services (article 1, para. 4 L. 590/1977
concerning the statutory Charter of the Church of Greece), and

(3) it is treated by the State with special interest and in a favourable manner, which is not
extended to other faiths and religions. This is not inconsistent with the constitutional principles of
equality, as explained below.

This special treatment
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(1) concerns the Church itself and not its faithful individually, which is in accordance with the
principle of equality because otherwise, in treating non-Orthodox differently, it would discriminate
between citizens on the basis of their religious convictions,

(2) It concerns Initially the Orthodox Church of Greece and all other sees of the Ecumenical
Patriarchate having their seat In Greece, but is also extended to all other Eastern Orthodox Churches of
the East, as well as to those of the Diaspora (e.g. Constitution article 18, para. 8);

() is favourable in general and does not involve opposing a specific faith or religion and its cult, and

(4) it should not be considered as unconstitutional. We mention here as an example the case
in the city of Patra (decision 261/1983) that the provision of article 11 of L.D. 3485/1955 compelling
all consumers of electricity in that city to pay with their bill every month a special contribution for the
construction of the Cathedral of St. Andrew was unconstitutional.

As regards the real content of the term "prevailing” we should note that, with the exception of the
establishment of the Orthodox faith as the official religion (or religion of the State), other privileges are
not limited only to that Church. In fact it has been maintained in theory - at least in part - that the Roman
Catholic and Protestant Churches in Greece are also legal persons of public law and therefore exercise
public administration; this is true for the situation prevailing before the enforcement of law 1230/1982
concerning civil marriage, when a license for such a marriage could be obtained by a non-Orthodox
bishop for a member of his flock (according to article 1368 of the Civil Code, then in force). As regards
the favourable treatment of the dominant religion by the civil legislator, we must bear in mind that this is
extended to other religions too. We mention L. 1763/1988 on army conscription [article 6, para. 1(c)]
which exempts all monks or novices, regardless of whether they are Orthodox or belong to another faith.
And again L.D. 3843/1958 on income tax and L.D. 1249/1982 on property-tax, which exempt not only
Orthodox but also non-Orthodox churches and monasteries. It was also decided that the provision of
article 21 f L.D. 22.4/6.5.1926, which states that real property of all monasteries cannot be usucapted by
third parties was to benefit Roman Catholic monasteries too.

2. The spiritual unity of the Orthodox Churches

Depending on the mode of its administration, an Orthodox Church can be autocephalous or
autonomous. Autocephalous churches are independent as regards their administration, but within a
dogmatic and canonical framework, deviation from it can lead to heresy or schism. This framework
constitutes the spiritual unity of Orthodoxy, which is treated under the headings of dogmatic and
canonical unity. Dogmatic unity consists in following the teachings of Holy Scripture, respecting
tradition, and strict observance of the dogma as it was defined by the Ecumenical Councils and the
local Synods. Canonical unity consists in the observance of at least the most important institutions of
Church administration, which were also defined and acknowledged by the same Councils and
Synods, as well as through the relations between Orthodox Churches.

The Constitutional legislator of 1844 had already defined the Church of Greece as
inseparably united in doctrine with the Great Church of Christ in Constantinople and with every other
Orthodox Church. How is this unity achieved? At this point in the constitution, we have after
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"inseparably united in doctrine” the phrase "observing unwaveringly”, as they do, the holy apostolic
and synodal canons and sacred traditions”. The above formulation, which has remained unchanged
since 1844, was addressing spiritual unity. However, when the "State-law rule" was established, it
led legal theory and jurisprudence to the view that at this point the Constitution safeguards the Holy
Canons. The different approach led to diametrically opposite interpretations controversies over the
constitutional validity of one or the other law, and to countless appeals to the Council of State (the
supreme administrative court) against decisions of public and ecclesiastical administration. The
conflict over the constitutional validity of the Holy Canons is permanently active in Greece.

Two main opinions have been expressed on the so-called constitutional validity of the Holly
Canons:

(1) All the Holy Canons, as defined by the seven Ecumenical Councils (325 to 787 A.D.), the
local Synods and the Fathers of the Church, whether they concern dogmatic or administrative issues,
are validated by the Constitution. So any legislation enacted by the Greek State, regardless of its
object, is unconstitutional if it is in opposition to the Holy Canons. This theory is supported by the
Church, theological doctrine, and some jurists.

(2) According to another view, only the Holy Canons concerning the dogma of the Church
and not those concerning its administration are constitutionally validated. Accordingly, the legislature
can freely deal with all issues concerning Church administration in general. This is the theory
supported by jurisprudence, most jurists, and public administration.

Both views agree in contrasting the phrase “inseparably united in doctrine™ to that of
"observing unwaveringly as they do..". According to both views, the Constitution introduces two
quite different rules: a) dogmatic unity; and b) constitutional validation (or non-validation) of the
Holy Canons and Tradition.

I believe that both theories lead to difficulties. Were the former to be followed it would
impose a theocratic State, and we require equality of citizens to be considered as unconstitutional,
since the Holy Canons will always support Christians (see Canon 11 of the Synod of Troullo,
concerning relations between Christians and Jews). At the same time, the second theory turns the
Church into a civil service. In addition to matters of dogma, there exist the Holy Canons confirming
the Orthodox character of the Church, including its synodical regime. However, according to this
second theory, the legislator may deal freely with this regime because the Holy Canons referring to it
are administrative.

It all comes down to one provision in the Constitution: the engagement of both State and
Church to ensure the spiritual unity of the latter. This conclusion is reached by considering both the
text of the provision and the historical circumstance of its initial application (Constitution of 1844).
At that time, there was a break in relations between the Church of Greece and the Ecumenical
Patriarchate and other Orthodox Churches, because the Church of Greece was proclaimed
autocephalous by a sudden decision (1833). The provision of the Constitution of 1844 was
formulated in Parliament which thus wished to proclaim the Orthodox character of the Church of the
new kingdom.

25



The Council of State (= the supreme administrative court) reached a similar conclusion in
1967. It not only admitted the constitutional validation of the Holy Canons concerning dogmatic
matters, but also stated that the common legislator could not proceed to change fundamental
administrative institutions which had long been established in the Orthodox Church. The Council of
State reached the above conclusion by citing principally the Constitution of 1975, article 13, para. 1-
2 (on religious liberty).

3. The self-government of the Church

The present Constitution, like its predecessor, guarantees the self-government of the Church.
The Church is administered by the Holy Synod, made up of the bishops. However, there is a new
point in the Constitution of 1975 specifying that the Orthodox Church of Greece is governed by the
Holy Synod (of the Hierarchy) formed by all serving bishops (metropolitans) and by the Permanent
Holy Synod formed also by them. These active bishops are the prelates who actually administer
Church sees; those bishops who are not in active service (retired bishops) are excluded as are titular
metropolitans. In the past, during periods of strife between State and Church or in irregular political
situations, the government could convoke a Synod formed by bishops chosen from among
metropolitans sympathetic to the government, and in this way could settle matters according to its
wishes. This danger is now averted.

The same provision states that the Patriarchal Tome (1850) must be implemented as must the
Patriarchal Synodic Act (1928). All the debates in Parliament or in the Council of State concerning the
Constitution point to the fact that these two patriarchal documents are valid only as regards the formation
of the Permanent Holy Synod. This self-government of the Church, its content and implementation are
guaranteed by the Constitution, according to the provisions of article 72, paragraph 1, namely “state-law
rule”. At the same time, all acts enacted by persons entrusted by the State with the administration of the
Greek Orthodox Church can be submitted to or cancelled by the Council of State. This holds for acts
concerning the implementation of legal provisions on administration only, not on religious or dogmatic
matters. The actual jurisprudence of the Council of State is very rich and at the same time its field of
application is growing ever wider.

4. The field of application of Church autocepbaly
Article 3, paragraph 1 of the Constitution decrees that "the Orthodox Church of Greece is
autocephalous”. Nevertheless, the "Orthodox Church of Greece" referred to in article 3, para. 1. does
not unite all the Orthodox faithful in the Greek State.
The Hellenic territory is divided into five distinct ecclesiastical provinces:
a) The provinces of Peloponnessus, Roumeli, Cycladic Islands (1833), lonian Islands
(1864), Thessaly and Arta (1880) constitute the Autocephalous Church of Greece.
b) Crete, since 1900, is semi-autonomous, spiritually dependent upon the Patriarchate
of Constantinople.
c) Epirus, Macedonia, Thrace and the Aegean Islands (1928), - the so-called "New
Lands" from the ecclesiastical point of view, remain under the spiritual jurisdiction of the
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Patriarchate and from the administration point of view are united with the autocephalous Church (L.
2615/1928 and Patriarchal Synodic Act, 1928).

d) The Dodecanese Islands remain within the spiritual and administrative jurisdictions
of the Ecumenical Patriarchate.

e) Mount Athos (Csera TI'opa) retains its ancient privileged regime of self-
government, while remaining under the spiritual supervision of the Ecumenical Patriarchate. The
Orthodox faithful residing in the province of another autocephalous Church are subject to it. The
Greek Orthodox Diaspora (Western, Central and Northern Europe, America, Australia and the Far
East) is dependent upon the Ecumenical Patriarchate.

I1. Religious Freedom

Religious freedom in Greece is guaranteed by article 13 of the Constitution. According to fit,
religious freedom consists of freedom of conscience (paragraph 1) and freedom of worship (paragraph 2).

1. Freedom of religious conscience covers all religious, non-religious or atheistic beliefs, as well
as dogmatic and administrative differences within any religion (heresy or schism) and all persons, Greek
or alien, according to the principle of equality (Constitution 4 and 13, paragraph 1).

There were some deviations from this principle of equality, especially regarding the
appointment of teachers in primary education. At elementary schools religious education conforms to
the creed of the prevailing religion, and it is taught by regular teachers. There is a decision of the
Council of State (1417/1949) according to which only an Orthodox can be appointed as a primary
school teacher, teaching according to the dogma of the Eastern Church is not accepted as possible by
a non-Orthodox. In practice, this also holds for nursery school teachers. This state of things, with an
exception in the case of schools of religious minorities, was in force up to 1988, when it was
abolished (L. 1771/1988). Accordingly, a non-Orthodox may now be appointed as teacher (in a
school with at least two posts), and religion will be taught by his Orthodox colleague.

Similarly, the President of the Republic can take only a Christian oath. Article 33 of the
Constitution does not contain a stipulation similar to that of article 59, concerning the oath of non-
Christian members of Parliament. This is an indirect way of promoting the election of a Christian
President only and does not conform to the principle of equality.

2. In contrast to the position concerning the freedom of religious conscience, the freedom of
worship is subject to certain restrictions. According to article 13, paragraph 2 of the Constitution, a
religion must be a "known religion”, that is a religion without a secret dogma or a hidden cult.
Furthermore, this cult should not offend public order and moral principles. This includes the whole
set of civil, moral, social and economic principles and beliefs prevailing in Greek society at a given
period. The above conditions are enforced by the public administration and, ultimately, by the courts.
At the same time, another point is stressed by both the judiciary and theory: members of a certain
religious denomination are not allowed to proselytize.

3. Proselytism is treated in Greece as an offence under the criminal law, this was established by
F.L. 1363/1938, replaced by a provision of F.L. 1672/1939. Proselytism is a criminal offence when it is
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carried out systematically and pressingly, directly or indirectly, by use of unlawful or immoral means
amounting to a violation of the religious conscience of a person of a different religion in order to change
his religious beliefs. Proselytism is punished severely: imprisonment, fines, police surveillance and even
expulsion in case of a foreigner. In the Constitution of 1952, proselytism was considered an offence when
it was directed at an Orthodox. The present Constitution (article 13, paragraph 2) protects all religions
from similar injury.

4. The establishment of a place of worship for the various religions (church, house of prayer,
synagogue or mosque) is licensed by the Ministry of Education and Cults. Among other prerequisites
is the permission of the local Metropolitan of the prevailing Orthodox Church (F.L. 1369/1938,
article 41, paragraph 1). It was decided by the Council of State that this applies to the establishment
of houses of prayer, although the relevant law is not specific about it. The Council of State has also
ruled that the Metropolitan's permission is only a recommendation which does not bind the Ministry,
but if the Ministry did permit the establishment against the Metropolitan's recommendation, it would
have to justify its decision. In practice, the Metropolitans are almost always against such
developments and the Ministry does not as a rule oppose them. Therefore, the interested part has to
appeal to the Council of State, which is usually accepted. The same holds good for the Orthodox
following the Julian calendar (since 1924); they have their own hierarchy, clergy and parishes.

There is no particular procedure for the declaration of a religion as "known". In practice the
admission of a religion as "known" takes place when the state's administration or the civil courts look into
a matter of it, such as the establishment of a place of worship or of a house of prayer, the setting up of an
association from its adherents, etc. In case that the administration or the civil courts don’t recognize the
particular religion as "known", then it can appeal to the administrative court or to the court of appeals
(respectively) in order to dispute the denial. The Muslim and Jewish communities are (by law) legal
persons of public law. Usually the non-Orthodox Christian religions and those Orthodox, who follow the
old calendar, are organized in associations according to civil law, since no legislation admits their legal
personality under public law.

I1l. Religion and Education

In primary and secondary school courses in religious education are taught according to the dogma
and the tradition of the Eastern Church. Teaching is carried out by teachers in primary schools and
graduates of Theology in secondary schools. Both are considered as civil servants and receive a salary
from the State, while their appointment and the subject- matter which is taught is not controlled by the
Church. Furthermore, in the island of Syros, where there is a substantial number of Catholic students,
there is a number of Catholic teachers and professors in public schools - who are public servants - and
teach the religious courses to them. According to the principle of religious freedom, non-Orthodox pupils
are not obliged to follow the courses.

Parents will raise their children according to their own religious beliefs.

Each religious denomination can have its own schools in Greece. The State is also in charge
of schools for the Muslim minority in Western Thrace as well as of an academy for future teachers In
these schools.
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Education for future Orthodox priests is given in twenty-one schools (secondary schools,
higher schools and schools for accelerated training). These establishments also provide room and
board to the students. All expenses are met by the State and the teachers are considered civil
servants. Both Universities in Athens and Thessaloniki have theological faculties, which non-
Orthodox students can also attend.

IV. Financing of Religions

In Greece there is no Church tax. Every religion has its own revenues provided from movable and
non-movable property and the offerings of the faithful. The State has, however, almost entirely assumed
the financing of the prevailing religion: this is done under a variety of forms:

I. Direct of indirect subventions, such as the yearly subvention to the "Apostoliki Diakonia" (L.
976/1946, article 24, paragraph 1/8) and another granted to the Cathedral of Athens (L. 2844/1954),
together with various grants to churches and monasteries for various reasons. At the same time, the State
is charged with all the expenses of Orthodox clerical education.

2. The State provides the salaries of a) prelates, b) priests who serve in a parish, c) deacons
(priests and deacons number up to 10.000), d) preachers and also e) laymen who are employed by
the Orthodox Church. This practice started after World War 11, but was initiated in 1917 with the
payment of salaries, from the State, of the priests of the Russian communities in Athens, Thessaloniki
and Piraeus. The same persons also receive pensions from the State when retired. The State,
however, receives 35% of all parish revenues. The monks are also insured (for health and pension)
by the "Farmers' Security Organisation”. Priests serving in cemeteries and hospitals receive their
salary from the local municipalities or the hospital administration. Priests serving in the Army and the
Police force are raised to the rank of officers and receive the salary or pension of their rank. At the
same tune, priests can hold a post in the public or private sector - usually as teachers - with the
appropriate income.

3. Tax exemption. The Orthodox Church as well as the other religious denominations enjoy
various tax-exemptions such as those from real-estate tax, real-estate income tax, tax on real-estates
transfers, donations and inheritance tax. More favourable tax-exemptions hold for Mount Athos.

4. Other financial privileges comprise the inalienability of real property belonging to the
Orthodox Patriarchates of the Middle East as well as to the monasteries of the Ecumenical
Patriarchate, and the fact that real property belonging to monasteries cannot be usucapted by third
parties (the Court of Appeal in Thessaloniki has accepted that this also holds for Roman-Catholic
monasteries, 1161/1983).

5. The State does not provide a salary to chanters and sacristans, these persons, however are
not employed according to the general labour laws, because according to the Holy Canons they are
considered as inferior clerics. Although only a few of these
persons have this status, the old financial regime still holds in their case, that is when they are
appointed by the metropolitan they receive a salary from the church which has been agreed by the
parties. Other Church employees are remunerated as are civil servants of similar categories.
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V. Matrimonial and Family Law

Civil marriage was introduced in Greece in 1982. Until that year, religious marriage was the
only valid form, a civil marriage could take place only abroad and was not recognized in Greece. L
1250/1982 introduced the equal validity of religious and civil marriage, and at the same time
abolished many marriage-impediments in the Civil Code. However, the Church of Greece decided to
keep many of these impediments. Thus an Orthodox may not be married to a person of a different
religion; nor when a third marriage has already taken place; nor when there is a close blood-
relationship or spiritual affinity after baptism; nor when both parties have been convicted by a
criminal court of adultery between them (although adultery is no longer considered a criminal
offence). Marriage is not permitted to priests and monks and to a woman before ten months have
elapsed after the dissolution of previous marriage.

Religious marriage can take place only after obtaining a license from the metropolitan. In
practice, this amounts to the same license required by municipalities or communities for civil
marriage. The Orthodox priest who will officiate at a wedding should be "in a regular position”, that
is entrusted with performing the mysteries of the Church. Otherwise, the marriage is not valib. Mixed
marriages are celebrated according to both dogmas (Civil Code 1371).

A divorce is granted only by a civil court. The Church could intervene in the proceedings
twice: I) Before a divorce suit in an attempt for reconciliation (Code of Civil Procedure, article 593
and f.) which was abolished after the introduction of civil marriage; and 2) after the court's decision,
the Church dissolved the marriage spiritually. This is still in force today for persons who after a first
religious marriage wish to proceed to another.

I'OCYJAPCTBEHHO-HEPKOBHBIE OTHOIIEHUSA B I'PELIUN

Xapaaamb6oc K.Ilanacracuc

Koncturymmus [I'penmm  tmacur, uto "CBOOOJa pENMTHO3HOTO CO3HAHUS HE TIOJICKHT
HapymieHuro. [lomHOTa JMUYHBIX M TPaKJAaHCKHUX TpaB WHAWBHIA HE 3aBHCUT OT €ro PEIIMTMO3HBIX
BepoBaHMi. Bce nmpu3HaHHBIE peluruy CBOOOJHBI B CBOMX KYJBTOBBIX OTHPABJICHHUSAX M HAXOIATCS MOJ
3ammToN 3akoHa. He momyckarorcst mumib Te GOPMBI PEIMTHO3HON MPAKTUKU M OOSI3aHHOCTH, KOTOPBIE
HapyIIaloT OOIIECTBEHHBII MOPSIOK WX MOPaJIbHbIE PUHIIHIIEL. .."

CucreMa TIEpKOBHO-TOCYJIAPCTBEHHBIX OTHOMICHWH B ['permu, 95% HaceneHUs KOTOPOWM
COCTaBIIIOT MPABOCABHEIE, 0a3upyeTCca Ha CIEAYIONINX OCHOBHBIX NMPHUHIIMIAX: MPABOCIABHAS PEIUTHU
OOBSBIAETCS TOCYJapCTBEHHOW, IIEPKOBb pacCMaTpPUBAETCs KaKk KOPIOPATHBHBIA  WHCTUTYT,
JEWCTBYIOIINI B cUCTEME IyONMYHOrO MpaBa; BCe €€ ACSHHUS U BOJCH3bSBICHHS TAKKE PACCMaTPUBAIOTCS
B KOHTEKCTEe IyOJMYHOTO IpaBa; LEPKOBb TMOJIB3YEeTCS MPHBHICTHPOBAHHBIM CTaTycOM, TOTa Kak
3aBHCHMBIE OT HEe YUPEKICHHS MOJIeKAT BEICHUIO TOCYJapCTBEHHOTO 3aKOHOAATEIbCTBA; FOCYIapCTBO
Ha/J3UpaeT 3a IIEPKOBBI0O M COOOIMIAaeT el KOMIETEHIMI0 M TpaBa, NPHUCYIIHNE TOCyIapCTBEHHBIM

vHCTHTYTaM. ['ocymapcTBO BIpaBe BMEIIMBATHCS B Jeia IEPKBH, Jake BO BHYTpPeHHHE Jena. Takoe
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BMEIIATEIbCTBO HE ONMpaeTcd Ha TMpsSMbIE CPEACTBA NPHUHYKICHHSA, a OCYIIECTBIAETCS depe3
3aKOHO/IaTENICTBO U MPABOBYIO TPAAUIIHIO.

VYcraB nepkBu Diu1azibl, UIMEIOIINI CTaTyC roCyJapCTBEHHOI'O 3aKOHA, 3aKpeIlIIeT 3a LEPKOBbIO,
€€ eNUCKOIICTBAMH, IPUXOAAMH, MOHACTBIPSIMH M HHBIMH LEPKOBHBIMH HMHCTUTYTaMHU IOJIOXKECHHUE
KOPIIOPAaTHBHBIX CYOBEKTOB IMyOnn4yHOTO mpasa. CesimeHHbld CHHOZ LEpKBU Diafpl HaJeleH MPaBoOM
W3JaBaTh CBOM COOCTBEHHBIE HOPMATHUBHBIE JOKYMEHTHI, MPHOOPETAIOMINE 3aKOHHYIO CHIIy C MOMEHTa
MyOJIMKaIWH B TOCYJapCTBEHHOH rasere.

Ocraercss B cmile 3aKOH O CTaryce MHBIX LepkBedt 1939 r., cormacHO KOTOpoMy BO3BEICHHE
LEPKBH, CHUHArOrW, MEYETH, Hapsly C HMHBIMH (DOPMAIBHOCTSMH, TpeOyeT pas3pellieHHs MECTHOTO
[IPaBOCIABHOTO MHUTpoIonauTa. M XOoTs OTKa3 MUTPONOJIMTAa JAaTh COIJIaCH€ HE HOCHUT Xapakrepa
aJIMUHHCTPATHBHOTO 3alpeTa, TEM HE MEHEe COOTBETCTBYIOIIME OpraHbl MHUHHCTEPCTBAa HPOCBEIICHUS U
KYJITOB BCETAa B TIOZOOHBIX CIy4asx OTBEPraloT MPOIICHHUS CO CTOPOHBI HENPABOCIaBHBIX.

[Ipozenutusm B ['perum sBisleTCS YrOJIOBHBIM IPECTYIUIEHHEM, €CIM OH OCYIIECTBISEeTCS
CHCTEeMAaTHUYECKH U TIOJ IABJICHUEM, MIPSIMBIM MM HETIPSIMBIM 00pa30M, C HCIOJIb30BaHHEM HE3aKOHHBIX U
aMOpAJIBHBIX CPEJCTB, BKIIIOYAIONIMX HACWIME HaJ COBECTHIO IPHBEPIKEHIIEB DPA3JIMYHBIX PETUTHH,
MPUHYXJAIOIIEE X K CMEHE PEIUTHO3HBIX BEPOBAHUM.

l'ocymapcTBOM yCTaHOBIEHO TapaHTHPOBAaHHOE JKAlIOBAaHWE M IIEHCHM MJIS1 JAWAaKOHOB H
MIPUXOJCKUX CBALICHHUKOB; ¢ 1969 r. Hauancs mepexo]l Ha Ka3eHHOE >KaJoBaHHE UepapxoB, a ¢ 1980 r.
rocyJapcTBeHHOE 00ecriedeHUE CTaja0 HOPMOH.

CBo0OJla COBECTH PAaCHpOCTpPaHSICTCS Ha NPHUBEPIKEHICB Bcex penurumii B ['penmu. Yto ke
KacaeTcst cBOOOJBI OOTOCITYXEHHH, TO TyT WMEIOTCS OIpeesieHHble M3BATHA: coritacHo KoHcTutyrmmun
(ct.13, §2) pemurums mopkHa OBITH "H3BeCTHOW'", "NMpU3HAHHOW" pEeMUTHE W HE COoIep)kKaTh TaWHBIX
JOrMaToB M KyJbTOBBIX HNPakTHK. Kpome TOro, oHM HE JOJKHBI HapyliaTh OOIIECTBEHHBIE HMOPSIOK U
MOpab.

B HauanpHBIX M CpeAHUX IIKOJNAX pPEIUTHO3HOEe 00pa3oBaHHE OCYLIECTBISETCS COTJIACHO
normaTtaMm M TpanuinusM Bocrounoii (IIpaBociaBnoil) nepkBu. HempaBocnaBHble ydariuecs He 00s3aHBI
MOCenaTh COOTBETCTBYIOMNE Kypchl. Poaurenn BmpaBe BOCIHUTHIBATH CBOHMX JIET€ B COOTBETCTBHH CO
CBOUMH COOCTBEHHBIMH PEIUTHO3HBIMHM BepoBaHMAMHU. Kakmas penuruosHas JeHOMHHanus B I'penun
HUMEET, KPOME TOT'0, COOCTBEHHBIE ILIKOJIBI.

I'paxxnanckuit 6pak BBeaeH B I'peuun B 1982 r. OH MMeeT OAMHAKOBYIO CHIIy C LIEPKOBHBIM
OpakoM. [Io 3TOrO rpakIaHCKUM OpakoM MOKHO OBUIO COYETaThCs JIMIIb 3a TPaHHLEH M OH HE MMeN
3aKOHHOM cuiibl B I'pennn. Pa3Boj B Hacrosiee BpeMsi OCYLIECTBIISET JIUIIb TPaXAaHCKUi cyl. LlepkoBb
Y4acTBYET B 3TOM IIpOIecce ABAXK/BL: 1) MBITAsCh YIaIuTh 0 Pa3BO/a Pa3HOTIACHSI MEXIY CYyNpyraMu U
2) MyXOBHO pacToprasi Opak Iociie pemreHus cyma (3To pelieHre OCTaéTcs B CHIIE JIO TeX IOp, MOoKa
rpakJaHe, pacTOPIIIKe NEPBbIi OpaK, BEIPa3sT XKeJaHUE BCTYIUTh B HOBBIN).

XoTst 3 I'pamaHCKOro KoJIeKca yCTpaHEHbl MHOTOYMCIICHHBIE HPEISITCTBHA K 3aKIIOYCHHUIO
Opaxa, [IpaBociaBHas LepkKOBb UX COOMIOAAET (3ampeT Ha Opak C HEMpaBOCIABHBIM, Ha TpeTHH Opak, B
cllydae TECHOTO KPOBHOI'O POJCTBA OpavyroIIUXCS WM JYXOBHOTO POJCTBA, BO3HUKIIETO IIOCIE
KpEIICHUS | T.1.).

Koncrurymus ['pennu (ct.3, §1) npoBosriamraet, uro I[IpaBocnaBHas nmepkoBb [ permu sBIseTCS
aBrokedansHO. Ho [lpaBocnmaBHas mepkoBs ['penmu (Ommanel) He OObEAMHSET BCEX NPABOCIABHBIX,
XKHUBYIIMX B Ipedeckom rocynapcrBe. Teppuropust CTpaHbl COCTOMT M3 ISTH Pa3iMYHBIX B
9KKJIE3HOJIOTHYECKOM OTHOILCHWM YacTei: TEPPUTOPUH, COCTABISIOIINE COOCTBEHHO aBTOKE(aJIbHYIO

LIEpKOBb,  ocTpoB  Kpur, oOnajmarommii  TMOJIyaBTOHOMHEW W JIyXOBHO  3aBUCHUMBIA  OT
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KoncrantuHomonsckoro marpuapxara; T.Ha3. "HoBeie 3eMiun", HaXxoasmuecss B JyXOBHOW FOPUCIUKITHH
KoHcranTHHONIONBCKOTO TaTpHapxara, HO € AJAMWUHHCTPATHBHOW TOYKH 3peHHs OOBEIMHEHHBIC C
aBTOKe(aTbHOW IEPKOBBIO; TEPPUTOPHH, HAXOIAIIMECS M B OyXOBHOM, M B aJMHUHUCTPATHBHOMN
topucauknuu KoHCTaHTHHOIIONBECKOTO maTpuapxara; ['opa AQoH, monp3yroniascs ApeBHeH MpUBUIETHEeN
CaMOYIIpaBJICHUA M HAaXOAsAIIasci MOJ JYXOBHBIM IOKPOBHUTEIHLCTBOM KOHCTaHTMHOMOIBCKOTO
natpuapxata. ['pedeckast npaBocnaBHasg auacriopa B 3amagHoi, Llentpansnoit u CesepHoil EBpome, B
Awmepuke u Ha JlampHem Boctoke, Haxonutcs B ropucaukimu KoncrantuHomonbsckoro (Bcemenckoro)

naTpuapxara.
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I. ANECESSARY HISTORICAL APPROACH

An understanding of contemporary church-state relations in Spain requires, at least, a brief
historical review.

The special relation between the Catholic Church and the Spanish state formally began in 589
B.C. when the visigothic King Recaredus proclaimed the religious (Catholic) and political unity of
his kingdom at the Council of Toledo. During the reign of Ferdinand and Isabella in the fifteenth
century, the Catholic Church assumed an essential role in Spanish society, culture and law.

The deep bond between Catholicism and political power persisted into the Constitutionalist
Era of the nineteenth century, all nineteenth century Spanish constitutions (1812, 1837, 1869 and
1876), including that of the Spanish First Republic, declare the Catholic Church to be the established
religion, a surprising result considering French liberal influence on those constitutions [1].

As a result of the Catholic Church's established status, freedom of worship did not exist
during the nineteenth century (except under the constitution of 1869) nor during the twentieth century
until 1968 (except under the constitution of 1931). Only the Catholic Church was allowed to
proselyte. Even among Catholics, religious freedom was limited. Catholics could not contract civil
marriages, but were required to marry according to canon law.

Relations between the Catholic Church and the Spanish government were not always easy,
however, because the political authorities tried to control the national Church. Between 1835 and
1851, the government outlawed traditional church taxes (diezmos and primicias) and expropriated
ninety percent of the Church's property at a time when the Catholic Church owned one-fifth of the
land in Spain. These measures impoverished the Spanish Catholic Church to the point that the
Church was unable to support itself. In 1851, the Church and the government signed an agreement
(concordat) by which the government committed to provide the Spanish Catholic Church annual
financial support from the state budget and a wide variety of tax exemptions [2].

During Spain's Second Republic (1931-1936), French republican ideas of antimonarchism and
anticlericalism took hold in the law [3]. Republican regulations adopted a clear hostility toward
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