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I. ANECESSARY HISTORICAL APPROACH

An understanding of contemporary church-state relations in Spain requires, at least, a brief
historical review.

The special relation between the Catholic Church and the Spanish state formally began in 589
B.C. when the visigothic King Recaredus proclaimed the religious (Catholic) and political unity of
his kingdom at the Council of Toledo. During the reign of Ferdinand and Isabella in the fifteenth
century, the Catholic Church assumed an essential role in Spanish society, culture and law.

The deep bond between Catholicism and political power persisted into the Constitutionalist
Era of the nineteenth century, all nineteenth century Spanish constitutions (1812, 1837, 1869 and
1876), including that of the Spanish First Republic, declare the Catholic Church to be the established
religion, a surprising result considering French liberal influence on those constitutions [1].

As a result of the Catholic Church's established status, freedom of worship did not exist
during the nineteenth century (except under the constitution of 1869) nor during the twentieth century
until 1968 (except under the constitution of 1931). Only the Catholic Church was allowed to
proselyte. Even among Catholics, religious freedom was limited. Catholics could not contract civil
marriages, but were required to marry according to canon law.

Relations between the Catholic Church and the Spanish government were not always easy,
however, because the political authorities tried to control the national Church. Between 1835 and
1851, the government outlawed traditional church taxes (diezmos and primicias) and expropriated
ninety percent of the Church's property at a time when the Catholic Church owned one-fifth of the
land in Spain. These measures impoverished the Spanish Catholic Church to the point that the
Church was unable to support itself. In 1851, the Church and the government signed an agreement
(concordat) by which the government committed to provide the Spanish Catholic Church annual
financial support from the state budget and a wide variety of tax exemptions [2].

During Spain's Second Republic (1931-1936), French republican ideas of antimonarchism and
anticlericalism took hold in the law [3]. Republican regulations adopted a clear hostility toward
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Catholicism and mandated radical separation between church and state, but the people - overwhelmingly
Catholic - did not readily accept these changes. Indeed, popular dissatisfaction with the government's
approach to church-state relations was one of the leading causes of the Spanish Civil War (1936-1939).
Following the Civil War, General Franco's political regime (1939-1975) strongly supported the Catholic
Church, restoring it as the official, established church of Spain and using it as a political link among the
people in favor of General Franco's regime. Relations between the Catholic Church and the Franco
government were regulated principally by a 1953 concordat, which gave the Catholic Church a privileged
status as the official state religion and recognized its Jurisdiction throughout Spain [4]. As a result of the
church's status and jurisdictional authority, only moderate religious tolerance existed and only limited
private, non-Catholic worship was allowed until 1967. In that year the Religious Liberty Declaration of
Vatican Council Il theoretically established religious liberty, but practically retained the pre-1967
privileged legal status of the Catholic Church.[5]

A period of political transition from 1975 to 1978 culminated in the 1978 Constitution, which
deeply reformed the Spanish legal system and recognized the fundamental right of religious freedom
in a country free of an established church.

The 1978 Constitution opened a new age for church-state relations in Spain, but the historical
bond between the Catholic Church and the Spanish state could not be removed simply by law, the
bond remains deeply rooted in Spanish culture and society. Sociologically, Spain must be considered
a Catholic country (more than ninety percent of the population is Catholic); Catholicism is part of the
Spanish identity. Consequently, rather than separate church and state, Spain's contemporary
constitution accommodates the country's religious background by establishing a less aggressive
system of cooperation.

Church-state law in modern Spain proceeds from two basic sources: the state (constitutional
norms and ordinary legislation) and covenants or agreements between the state and churches or
religious communities.

A. The 1978 Constitution

The 1978 Constitution recognizes the following principles in church-state matters [6]:

1) Fundamental rights of ideological liberty, religious liberty and freedom of worship of
individuals and groups [7];

2) Fundamental right of privacy in not being forced to make statements about ideology,
religion or beliefs [8];

3) Nonestablishment of any belief [9];

4) Cooperative church-state relations, specifically with the Catholic Church but also with
other faiths [10];

5) Equal treatment under the law, affirming that "Spaniards are equal under the law, with no
discrimination for reason of birth, sex, religion, opinion or any other personal or social reason,
circumstance or condition"[11]. Moreover "the public powers [are] to promote real and effective
conditions for the liberty and the equality among individuals and groups [12];
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6) Interpretation of all constitutional fundamental rights according to the Universal
Declaration of Human Rights and any other international agreements signed and ratified by the
Spanish Parliament [13].

B. Ordinary legislation

The 1980 Religious Liberty Law enumerates the individual and group rights included in the
constitutional guarantees of religious liberty and freedom of worship [14].

I. Rights of individuals

Individuals are guaranteed the following religious rights:

I) Free practice of any or no religious belief, right to change religious beliefs and right to
express religious beliefs openly,

2) Free religious worship; celebration of religious festivities, marriage rites and funeral rites
and religious assistance; (Religious assistance is a common practice in any cooperative church-state
system. It consists of the state allowing and facilitating churches' performance of religious functions
for their believers in state institutions. In Spain, religious assistance is allowed in schools, the armed
forces, prisons, hospitals and beneficence (welfare) facilities) [15];

3) Right to instruct or be instructed in religious teachings, free religious information and right
to choose religious education according to personal convictions;

4) Right to meet and to Join and develop religious activities.

2. Rights of churches, confessions and religious communities

Under the Religious Liberty Law, churches, confessions and religious communities possess
the right to set places of worship, to educate and appoint their religious ministers and leaders, to
proselytize, and to maintain relations with other churches inside or outside Spanish territory. The
Religious Liberty Law recognizes three limits to these rights:

1) Violation of others' fundamental rights and liberties;

2) Public health, security and morality as constituent elements of public order;

3) Any activity related to psychic or parapsychic phenomena and the spread of "humanistic or
spiritualist” values or similar purposes foreign to religious values [16].

This third limit is unusual among constitutions of the world. It poses a key question: Can any state
law distinguish religious values from spiritualistic values so that the regulation of humanistic or
spiritualistic values does not violate the fundamental right to religious liberty?

Spanish legislation lacks a single label for religious groups, instead many terms are used,
including religious association, religious community, church, and confessional church. The most
common label is religious confession [17].
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But, what is a religious confession according to the law? History and the constitution offer
one example: the Catholic Church. But this archetype [18] or paradigm does not provide a legal
definition nor a clear method for achieving legal recognition as a religious confession.

The 1980 Religious Liberty Law similarly does not define a religious confession, but
recognizes as religious confessions organizations that can prove specific qualifications, principally a
religious purpose.

But what is a religious purpose? The 1980 Religious Liberty Law declares what activities,
purposes and entities are not religious in Articles 2 and 3: activities, purposes and entities related to
psychic or parapsychic phenomena or that spread "humanistic or spiritualist” values or similar
purposes strange to religious values. While no positive statutory definition of religious purpose
exists, religious purpose seems to be linked to a particular activity: religious worship.

In sum, a religious confession achieves legal recognition when it can prove specific
qualifications, particularly religious purposes. And a religious purpose seems to be one that involves
religious worship. Thus, what qualifies as a religious confession seems to be indicated by worship,
but this fluid definition of religious confession is highly unsatisfactory.

Besides, there remains the more fundamental question: Does the state have the right to
evaluate what is, or what is not, a religious purpose? The supreme court responded negatively in a
November 2, 1987, decision declaring that the state cannot dictate or evaluate the contents of
religious purposes, but can only establish formal requisites and assess whether these have been met.
This is the limit of the law according to the court. The supreme court's holding admits only one
rational conclusion: that the law should not define religion, or religious beliefs, or religious
confessions, or even religious purposes. Many scholars would agree with this conclusion [19].

Another conclusion seems obvious: that the law likely can not establish specific qualifications
for religious confessions and then provide qualifying confessions a special status, because the
resulting discrimination against nonqualifying religious groups could violate the guarantee of equal
treatment under the law [20].

At this point it must be evident that the Spanish Legislature's choice of protecting individual
and collective religious liberties through a system of legal statuses available to qualifying religious
groups is facing too many difficulties and controversies in its application.

C. Legal Statuses

Four religious groups have been legally recognized, though with differing statuses, in the
constitution and statutes:

1) The Catholic Church which is specifically mentioned in the constitution [21];

2) Churches with "deep radication” [22] in Spanish society which may, according to the law,
sign agreements with the state [23];

3) Other churches and religious communities without "deep radication” status but which have legal
status as religious communities or confessions and which are inscribed in the Religious Entities Registry [24];
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4) Religious groups which lack legal status as religious associations because they do not
satisfy all the requirements of the law, but which may qualify for legal status as private associations,
also referred to as sects or new religious movements in the law [25].

Each of these groups is afforded varying degrees of religious protection and each enjoys a
different relationship with the Spanish state.

1. The Catholic Church

Though clearly privileged, the relation between the Spanish state and the Catholic Church -with
its centuries old tradition as the only established church and the official religion of the state -is the most
difficult and often tense relation the state maintains with a religious confession. The relation has been
governed by several agreements since 1976 when the 1953 Concordat [26] was revoked [27].

These agreements differ from the agreements made with other churches. The agreements with
the Catholic Church are considered international treaties, governed by the rules of international law,
because Spain recognizes .the international legal status of the Catholic Church [28]. By contrast,
agreements with other religious confessions are ordinary state laws.

In addition, the regulations governing the Catholic Church differ from those applicable to
other religious confessions, as is evident simply from reading the regulations. While the unique
treatment of the Catholic Church may be justified by the Church’s role in Spanish society and culture,
this privileged treatment illustrates that equal treatment of religious confessions, though possibly a
goal, is not a reality in Spain.

It is impossible in this short report to explain all differences in treatment between the
Catholic Church and other minority churches. Consequently, this article will focus on the basic
matters regulated by the Catholic Church's agreements with the state.

Agreements between the Catholic Church and the Spanish government cover four main issues [29]:

a. Judicial matters. The state recognizes that each Catholic entity and institution is a legal
organization; that Catholic places of worship are inviolable; that Catholic assistance is permitted in
prisons, hospitals, and similar public institutions; that Sundays, holidays and other Catholic festivals are
also state holidays and festivals; that Catholic matrimony has civil effect; that ecclesiastical court opinions
have civil effect when affirmed by a civil court through a summary process [30]; and that the state and
church will resolve interpretive differences over their agreements through resort to a mixed board.

b. Education and cultural affairs [31]. The state agrees to respect Catholic values in public
schools, allow the teaching of the Catholic religion as a main subject in any school (though students
are not required to attend these classes), afford civil effect to ecclesiastical academic degrees, and
ensure special protection and funds for Catholic historical and artistic patrimony.

c. Financial issues [32]. The state guarantees financial support to the Catholic Church in three
stages; from 1979 to 1982 (extended till 1987), full support from the annual state budget, from 1988
to 1991, 0.5% of the income tax from taxpayers who so elect plus any additional amount from the
state budget needed to ensure the 1987 level of support; after 1991, 0.5% of the income tax from
electing taxpayers. In addition, the state provides the church expansive income tax exemptions,
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exemption from taxes on goods and properties used for worship, and fiscal benefits similar to those
afforded nonprofit organizations.

d. Religious assistance to the armed forces [33]. The state agrees to enact regulations
creating a Religious Assistance Service [34] for members of all churches in the armed forces,
terminating the Catholic Church's monopoly over religious assistance in the armed forces, and
denying military rank to chaplains providing religious assistance in the military.

2. Minority churches [35] with "deep radication

According to the 1980 Religious Liberty Law, art. 7, 1, some religious confessions-those
with "deep radication” - qualify for a special status that allows them to make covenants with the
state. But what constitutes "deep radication"?

The law speaks only of "Churches, Confessions and religious Communities recorded in the
Register that by reason of the ambit and number of believers have reached notorious radication in
Spain," so the threshold of “deep radication" remains undetermined. What is the requisite ambit?
How many believers are required? Ten thousand? A million? How must the number of believers be
proved? What authorizes the state to determine unilaterally whether religious groups have achieved
notorious radication? The answers to these questions should appear in the jurisprudence of the
Tribunal Nacional, Audiencia Nacional, and Tribunal Constitucional in the near future [36].

Currently three religious communities enjoy deep radication status: the Evangelic, Jewish and
Moslem communities. Through the Federation of Evangelic Communities of Spain (FEREDE), the
Federation of Israelite Communities of Spain (FCI) and the Islamic Commission of Spain (CIE), all
three communities signed agreements with the state which were approved November 10, 1992 [37].

The preamble to each of these agreements explains some of the legal reasons for the
agreement. The preambles state that the fundamental rights of equal treatment and religious liberty,
"originally born as individual rights of the citizens, also attain, by derivation, to the Communities or
Confessions.” Thus, these agreements show that Spanish law recognizes the right of equal treatment
among religious confessions.

The terms of these three agreements are very similar. The agreements provide:

a) That places of worship and burial are inviolable;

b) That the Holy Sabbath is a day of rest and may be celebrated on a day other than Sunday if
there is agreement between the employer and the employees;

c¢) That all Moslem and Jewish traditional religious festivals may be observed on days other
than national Catholic holidays if the employer and the employees so agree;

d) That for the Moslem and Jewish communities, special accommodations are made for food
requirements and fast time;

e) That religious leaders qualify for legal status within the Social Security Service;

f) That members of the armed forces may receive religious assistance, including participation
in rites and religious activities, and attend places of worship outside armed service facilities in order
to fulfil religious duties, when these activities are compatible with the needs of the armed service;
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g) That religious assistance is guaranteed to inmates of prisons, hospitals and similar
institutions and that religious ministers have free and unscheduled access to these institutions, but
that the cost of this religious assistance will be charged to the religious community;

h) That religious marriages will be given civil effect if they are evidenced by a civil certificate
of capacity that is recorded in the Civil Registry;

i) That Evangelic, Jewish and Moslem education is guaranteed in public schools and in
private schools where it does not contradict the religious ideological frame of the private school, and
that these communities may establish and run schools of primary and secondary education;

j) That the state will effectively collaborate with the Jewish and Moslem communities to
foster and promote trusteeships and endowments to preserve Jewish and Moslem historical, cultural
and artistic heritage;

k) That the communities may organize public fundraisers and receive offerings without
taxation as well as distribute gratuitous religious literature and provide religious education to
ministers or religious leaders in their communities tax free;

I) That the communities will enjoy other tax exemptions similar to those provided the
Catholic Church (FEREDE, FCI and CIE refused to accept any financial aid from their believers'
income tax, so such an arrangement does not appear in their agreements with the state); and

m) That a commission composed of members of the government and of the respective
religious communities (FEREDE, FCI and CIE) will be formed to collectively administer and track
the development of the communities' agreements.

3. Minority churches without agreement

Minority faiths without deep radication that are recognized and recorded in the Religious
Entities Registry cannot, according to Article 5, 1 of the 1980 Religious Liberty Law, make
covenants or agreements of cooperation with the state. Consequently, the basic regulations governing
these groups are those set out in Articles 5 and 6 of the 1980 Religious Liberty Law. Article 5
provides that registered churches, confessions and religious communities will have legal capacity and
all the formal requisites necessary to reach this capacity. As explained above, the most ambiguous
requisite is the religious purpose, which can be a remarkable source of discrimination among
religious minorities. Article 6 guarantees that registered churches, confessions and religious
communities will enjoy autonomy and freedom in establishing organizational rules that will allow
them to achieve their purposes.

Because religious groups that qualify for registration have legal status, they can claim all the
religious rights listed in Article 2 of the 1980 Religious Liberty Law [38]. Most of these registered
faiths are also regulated by individual ordinary laws in matters such as education, religious
assistance, marriage, festivities, ministers' status, tax benefits, and mass media.

4. Religious groups without registered status
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As explained above, in order to access the protection of Spain's religious liberty regulations,
a group must prove a religious purpose which is most reliably indicated by worship activities and
which clearly does not include activities, purposes, and entitles related to psychic or parapsychic
phenomena; the spread of humanist or spiritualist values, or similar purposes. Groups that cannot
prove a religious purpose are legally considered nonreligious and therefore receive no religious
protection. For these groups the only legal organizational alternatives (alternatives made available
under the right of ideological freedom) are to obtain the status of a private association (regulated by
art. 22, 1978 Constitution and 1964 Associations Law) or to simply exercise the citizens' rights of
assembly and free speech without securing a group legal status.

Every day Spanish society faces an increasing number of groups that cannot prove a religious
purpose. Some of these groups, those identified as "destructive sects,” encourage delictual
behaviours such as prostitution, homosexuality, masochism, free sex, use of drugs, violence,
brainwashing among followers, suicide, and financial fraud-activities that cause public alarm and
social awareness because they all too often appear on the front pages of the newspapers.

In Spain the debate raised by these new groups [39] focuses on four sets of questions: a) What
should these "religious” groups be named and what is their legal status?; b) Is the Direccion General de
Asuntos Religiosos (the state authority that approves the registration of religious communities in the
Religious Registry) being too restrictive in approving registration of these groups and thereby exceeding
its authority?; ¢) Should these "religious” groups be governed by a special statute that prevents possible
delictual activities or by the general (common) law?, d) May the law use forcible deprogramming or faith-
breaking techniques in response to manipulation by a "religious” group?

a. What should these "religious™ groups be named and what is their legal status? Spanish
scholars have proposed two names for these new "religious” groups: sects and new religious
movements. Max Weber originally used the terms sects to distinguish these new religious groups
from established churches. While the term is still preferred by some scholars, it has a pejorative
connotation in society. No matter which term is used by scholars, neither sects nor new religious
movements are recognized by law, so neither has a legal label [40].

b. Is the Direccion General de Asuntos Religiosos being too restrictive in approving
registration of these groups and thereby exceeding its authority? Few of the new "religious” groups
are registered as religious communities. Occasionally when registration has been rejected by the
Direccion General de Asuntos Religiosos, the courts have reversed the Direccion's restrictive
application of the requirements and have mandated registration. Nevertheless, most applications for
registration have been rejected both by the Direccion and by the courts. Some of the new groups
have not even applied for registration, however, because they do not want legal status.

With few of the new groups qualifying for or obtaining registered legal status, the question
arises, is there an effective protection of religious liberty and equality under Spanish law? Or does
Spain's system of regulation hide some kind of religiously based discrimination? These questions
remain unanswered. Experience will tell.

c. Should the new "religious” groups be governed by a special statute that prevents possible
delictual activities or by the general (common) law? Most Spanish scholars favor the common law as
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the means for governing the new "religious™ groups [41]. They consider a special statute unnecessary
and even a potentially dangerous tool for discrimination. And they generally agree that Spanish
criminal law provides sufficient protection against possible delictual activities by these "religious"
groups, though some scholars favor a specific protection against psychological manipulation.

d. May the law use forcible deprogrammning or faith-breaking techniques in response to
manipulation by a "religious” group? Whether the law may use forcible religious deprogramming and
faith-breaking techniques is the most controversial problem posed by the new "religious™ groups.
Strong arguments may be made both for and against the legality of such authority [42]. While the
danger of psychological manipulation by religious as well as political leaders is readily apparent, the
risks of physically and psychologically coercive deprogramming techniques and their violation of the
fundamental rights of individual internal freedom and freedom of conscience are also apparent.

I believe that such legal control is an overt form of religious persecution and a serious
handicap for religious freedom. The government's use of deprogramming techniques blatantly
infringes on the religious freedom of the faiths against whom the techniques are employed.
Furthermore, the use of such techniques supposes that the government, not the individual, should
determine which ideas are manipulative and which are religious. If individual religious freedom
means anything, however, it means that the individual should be allowed to decide which ideas to
consider religious.

I11. CONCLUSION

Contemporary Spain in its 1978 Constitution recognized religious freedom as a fundamental right and
chose cooperation with churches, religious communities and religious groups, rather than separation.
This cooperation was achieved through a system of legal statuses which attempt to both
accommodate the religious needs of society and avoid religious discrimination. This dual goal in
practice, as highlighted by this paper, is difficult to achieve. Because Spain's system may be
adequate, however, for historical and sociological reasons, but can also be the source of an invidious
discrimination, the public powers must be alert to maintaining the proper balance between
cooperation and nonestablishment, securing a real and effective protection of religious liberty and
equal treatment under the law.
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UCIAHCKAS CUCTEMA OTHOIWEHWH IEPKBU
N TOCYIAPCTBA

I'mopusa M. Mopan
kadeapa mpaBa /mpodeccop MIKOJIbI MpaBa/
Yuusepcurtet Jla Kopynbssa, Ucnanus

. UICTOPHUSA BOITPOCA

UroObl TIOHATH OTHOIIEHWSI MEXKTY IIEPKOBBIO M TOCYIAapCTBOM B cerofmsimHed Vcmanww,
HE0OXO0IMM XOTsI OBl KPaTKHUiA HCTOPUYECKUI 0030p.

Hauano otHomienunii Mexmay 1EpKOBbIO M TocyaapctBoM B Mcemanmm BocxoauT k 589 r., xorma
KOpOJIb BU3UTOTOB Pukapen oObsBiiT B Tonemo O pPeIMTHO3HOM /KAaTOJTMYECKOM/ ¥ TIOJMTHYECKOM
oObemMHeHNN cBoero KoposeBctBa. Haumnas ¢ XV Beka, ¢ mpasnenuns PepmuHanma u M3abemisr,

KaTOJIMYECKasi LIEPKOBb Urpajia BKHEHIITYIO pOJIb B PA3BUTUH OOILECTBA, KybTYPhI U IIPaBa.
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TecHast CBsI3p KaTONMYECTBA C TMOJIMTUYECKON BIIACThIO coxparsuiach U B XIX Beke, 4To Hamuio
OTpPaKeHHE BO BCEX KOHCTUTYIHSIX, IPUHATHIX B mpornuioM cronetun /1812, 1837, 1869 k 1876 1./, a Taroke
a KOHCTUTYITNH TIepBoii VIcTiaHCKO# peciyOnuky. B HUX TOBOPHIIOCH O TECHOH CBSI3U C KATOJUIM3MOM, 9TO
BBITJISZIENIO TIAPAIOKCATBHO, OCOOEHHO €CIIM YYeCThb, YTO Ha 3TH KOHCTHTYLIMU CHJIBHOE BJIIMSTHUE OKa3asl
(hpaHITy3CKHii THOCPATU3M.

[lpr3HaBanock TONMBKO KATOMMYECKOE OOTOMOYMTAHWE, HE JIOMyCKaICs MPO3EIUTH3M, He
pazperaics TpaxIaHCKui Opak, Bce 00s13aHbI OBUTH 3aKITFOYaTh €r0 COTJIACHO KAHOHUYECKOMY TIPABY.

Tem He MeHee, OTHOIICHHS MEXKIy IEPKOBBIO M HCHAHCKHM IIPABUTEIHCTBOM CKIIAIBIBAIICH
Henerko, a B mepuon ¢ 1835 mo 1851 rr., rocymapcrBo skcnponpuupoBasio 10 90 % nepKoBHOM
COOCTBEHHOCTH /B T€ BpEMEHa KaToONMYecKas IIEPKOBb Biaaena 1/5 BcexX 3emens/ W 3ampeTHsio
TpaIUIIMOHHBIE OOJOKEHUSI B TIOJB3Y IIEPKBH /MECATHHY M "HadaTKH'' OT BCEX COOpPOB/. DTO COKPATHIIO
JIOXOIbI KaTOMYECKON TIEPKBH JIO0 TAKOW CTETEHH, YTO OHA HE MOTJIa CoiepaTh ceOs1. B KOHIIE KOHIIOB, B
1851 1. OBLIO 3aKIFOUCHO COTJIAICHHWE /KOHKOpaaT/ Mexmy Kartommdeckoi IepKOBBIO W MCIIAHCKAM
MPaBUTEIILCTBOM, TI0 KOTOPOMY LIEPKOBb HONMy4mia (PMHAHCOBYIO TOMJCPKKY W3  TOCYJApPCTBEHHOTO
OromKeTa ¥ OOJBIINE JILIOTEHI B HAJIOTOOOJIOKEHNH.

Tem He MeHee, Bo BpemeHa Bropoii Pecrryomiku /1931-1936 1./ B Micnanviy BHOBB 3asBHIIO O ceOe
¢bpaHIy3cKOoe BIMSHAE W CHOBA TONMYYIM XOXJICHHE AaHTHMOHApXHUYECKHE, aHTHKICPHKAIbHBIC
pecriyonukanckue uaed. OTHOIIGHHMS MEXIy IIEPKOBBIO M TOCYIapCTBOM B 3TOT  IEPHOJ
XapaKTePU30BATUCH PEHIMTENBHBIM OT/IEJICHUEM IIEPKBH OT TOCYHapCTBA, BPKIECOHBIM OTHOIICHHEM K
KAaTOJIMYECTBY; OJHAKO HAPOJ, B MAacC€ CBOEW COXpAHSBIIMN MPUBI3aHHOCTh K KATOJIMYECKOM BEpE, HE
XOTeN TPUHUAMATh 3TW TEPEMEHBI, YTO M TOCIYKIJIO OIHOM W3 TJIABHBIX MPUYMH TPAKTAHCKOH BOWHBI
1936-1939 1.

[omutuueckuii pexum reHepana @®paHko, cymiecTBoBaBIMA B crpane ¢ 1939 mo 1975 rr.,
OKa3blBAl CWJIBHYIO TMOAACPKKY Karommyeckoil IIepKBH, MpH3HABAs TOJIBKO €€ O(pHIMATIHHBIM
BEPOHCIIOBEIAHMEM, W HCHONB30Ball €€ Uil oOecriedeHus] CBs3M ¢ MaccaMH. OTHOLICHHS MEXTY
KaTOJIMYECKOM LIEPKOBBIO M TPABUTEILCTBOM (PpPAaHKO PEryIMpOBAIUCH KOHKOPAATOM, IMOIIMMCAHHBIM B
1953 r., kotopelii npenoctaBisul Karonuueckoll LEpKBU MPUBWIECTUPOBAHHBIN FOPUIMUYECKHI CTaTyC
o(HILIHAILHOM 1IEPKBH U MPU3HABAIT €€ FOPHUCIUKIIMIO Ha BCEH HCTIAHCKOW TEPPUTOPHUHL.

UYto Kacaercst qPyrux penuruii, To 70 1967 T. Mo OTHOIIEHHIO K HUM TPOSIBIISUICS JIAIITb MUHUMYM
TEPITUMOCTH, ¥ HEKATOJIMYECKOe OOTOMOUMTAHKE €1Ba Pa3pelaioch, HO M TO JIMIIb B YaCTHOM Mopsike. B
COOTBETCTBUH C JeKiapaimeld Broporo Bartukanckoro cobopa o penMruo3Hoil cBoOone, oHa Oblia
MpoBO3IJIallieHa TeopeTndecku, HO ¢ 1967 mo 1975 rr. craryc Karonmdeckoil LepkBH (aKTHICCKH
OCTaBaJICs TAKUM %ke, Kak U 10 1967 . IlepexoaHblii epros, NEPUO KPYIHbIX MOJTUTHYECKHX MEPEMEH,
npoposkaicst ¢ 1975 mo 1978 rr., koraa ObU1a PHUHSTa KOHCTUTYIHS, OCHOBATEIFHO MPeoOpa3oBaBIIIas
BCIO HCIIAHCKYIO CHCTEMy IpaBa. B 4acTHOCTH, B KaueCTBE OCHOBHOI'O IpaBa YeJlOBeKa OBbUIO MPH3HAHO
NpaBO HAa PEIUTHO3HYIO CBOOOAY W OBUIO TPOBO3IVIALICHO, YTO HHUKAKas pENMIUS HE MOJB3YeTCs
MPEUMYIIIECTBAMHU.

Tak ObLIa OTKpBITa HOBAs I7IaBa B UCTOPHH OTHOIICHUH IIEPKBU U rocyapcTsa B Mcnannu. OiHako
OYEBH/IHO, YTO TECHBIC MCTOPUYECKHE CBS3M rocyaapctBa ¢ Kartonmueckoil HEpKOBBIO HE MOIIHM OBITh

YCTpaHCHBI IIPU IMOMOIIHN 3aKOHA, IMOCKOJIbKY OHU KOPCHATCA B KYJIBTYPE U CaMOM O6H.ICCTBC. HOBTOMy
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COLIMOJIOTMYECKH MBI JOJDKHBI CUMTaTh VcmaHuio Kartonmueckoil crtpaHoil /O6onee 90% nHacenenus -
KaTONIMKK/, a KATOJMYECTBO - BAXXHOW COCTABHOW 4YACTBIO HCIIAHCKOM KYJIBTYPHOH WICHTHIHOCTH.
Hemensee npaBoBoe peryaMpoBaHHE UCXOIUT U3 3TOTO (haKTa, a IOpUIIecKasi CHCTeMa, 3aKpeTUieHHas B
KOHCTUTYIIM, OCHOBBIBAETCSI HE CTOJBKO Ha OT/EJECHWH LEPKBH OT TOCYIApCTBA, CKOJMBKO HAa WX

COTPYAHUYCCTBE, YTO CHUMACT MHOT'UEC HpO6J'ICMBI, BBITCKAIOIIUE U3 KATOJIMYCCKOI'O IMPOLLIOro Hcnanum.

.  COBPEMEHHOE  PEIYJIMPOBAHME  OTHOIUEHMII  LEPKBH C
T'OCYJIAPCTBOM

Jns  yscHeHuWss cyTH TpoOJieMbl HEOOXOJUMO pa3inyarh JBa THUIA HCTOYHMKOB TaKOroO
PETYIMpPOBAHUS: TE, KOTOPbIE MCXOAAT OT CaMOro TOCyIapcTBa /KOHCTHTYLIMIOHHBIE HOPMBI U TEKyIlee
3aKOHOJIATENIBCTBO/, M T€, KOTOpPBIE MCXOIAT OT COIVIAIIEHWH M JIOTOBOPEHHOCTEH C LEpPKBIMU M
PEUTHO3HBIMU O0BETMHEHHUSMU.

B cdepe otHOIIEHNMIT TIEPKBU U TOCYAAPCTBA KOHCTUTYIIMOHHBIE HOPMBI IIPOBO3IJIAIIAIOT:

1/ OcHOBHBIE TIpaBa Ha CBOOOY WIICOJIOTHH, PEJTMTHO3HBIE CBOOOIIBI M TIPABO OTIIPABIISTH JTFO00E
OoronounTanne Kak B MHIMBHTyILHOM TTOPSIIKE, TaK M B COCTaBe 00beuHeHust /cT 16,1/

2/ IlpaBo Ha HETIPHUKOCHOBEHHOCTh JIMYHOM KWU3HHU, BKITIOUAOIIEE TPABO HE OOBSBISTH OTKPBITO O
CBOEH MJICOJIOTHH, PESTUTHHN WIIM BEPOBAHUSX /CT. 16,2/,

3/ T'ocymapcTBO He TIPEIOCTABISIET IPEUMYIIIECTB HUKAKOMY BEpOyJeHHIo /cT, 16,3/.

4/ B KOHCTUTYIIMH TOJBKO OIMH pa3 yrnomuHaercs KaTommdeckas 1EpKOBb, KOT/Ia TOBOPUTCS O
cotpyanndectBe ¢ penurueid: "TlyOonndaHas BIacTe NPUHUMAET BO BHUMAHHE PEJIMTHO3HBIC BEPOBAHUS
MCIIAaHCKOTO 00IIecTBa 1 OyJET MOAEPKUBATH OTHOIICHHUSI COTPYIHIYECTBA ¢ KaTomimdeckoii 1IepKOBBIO U
JPYTUMH BEPOUCIIOBETAHMSIMH " /TIepKBsiMu/ /cT. 16,3 /.

5/ PaBHoe oTHOmeHMEe KO BceM: "McmaHIBI paBHBI TIeped 3aKOHOM; HE JOMyCKaeTCs
JMCKPUMMHAIMS HA OCHOBAHUH POKIECHHMS, 110714, PETTMTUO3HBIX U MHBIX YOSXKIICHHI WITH HA JTF0OOM JIPYTOM
OCHOBAaHHMHM COIMAJIBHOTO Topsiaka" /ct, 14/; myOmauHas BIAacTh JO/DKHA 'CO3/1aBaTh JCHCTBCHHBIC U
3¢ eKTUBHBIC YCIIOBUS IS OCYIICCTBICHHS TIPHUHITMIIOB CBOOOIBI ¥ PaBEHCTBA WHMBHUIIOB U COOOIIECTB"
/cr.9,2/.

6/ Bce 0CHOBHBIE KOHCTUTYITHOHHBIC TTPaBa JIOJDKHBI TOJIKOBATHCS B COOTBETCTBUM O "Bceolmeit
JeKIapaiyieil mpaB dYenoBeKa' W JAPYTMMH MEXTYHApOIHBIMH COTJIAIICHUSIMH, TOIMCAHHBIMUA U
patrdUIMPOBaHHBIMK UCITAHCKHAM TapiamMeHTom /ctT. 10 ,2/.

B 3akone o pemmrnosHOW cBoOome 1980 T. TIPWHIMIT PETMTHO3HOW CBOOOIBI M CBOOOJBI
OoromnovnTaHus TOMy4aeT abHelee pazsutre. [Ipexie Bcero, B 3ak0OHE TepeyrcIIeHbl OCHOBHBIE ITPaBa,

COCTABJISIIOIIHE PEMTHO3HBIC CBOOOIBI i CBOOOTY BEPOHCIIOBEIAHNS.
A. JI51s1 OTJICTBHBIX JIHIL.

a/ HpaBo CB06OI[HO HCIIOBCAOBATH J'IIO6YIO PEIUTUr0 UK HE UCIIOBE10BATH }IHI(aKOf/'I, IIpaBO MCHATH

PCIMTHUO3HBIC Y6C)K,Z[€HI/I$I, IpaBO OTKPBITO BbIPAXKATH HX.
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6/ IlpaBo Ha cBOOOIHOE OOTOIMOKIOHEHHWE, MPA3IHOBAHUE PEITMTHO3HBIX TPA3THAKOB, TIPAaBO Ha
COBEpIIICHHEe Opaka M TOXOPOH MO PENIMIMO3HOMY OOpSTy, TPaBO HAa PEJIMIHO3HOE OOCITY>KUBAaHHE
/OKOpMIICHHE/ .

D10 TOCHeIHee CYIIECTBEHHO Il OTHOIICHHH [EPKBH C TOCYIapCTBOM M BKITIOYACT B3aMMHBIC
00s13aTeIIhCTBA: EPKBH COBEPIIAIOT TpeOyeMble JEHCTBUSI O OTHOIICHHIO K CBOWM BEpYIOIIHM,
TOCYIapCTBO paspellaeT Takue JIEHCTBUS M CO3/IAeT YCIOBHS ULl MX ocymiecTBieHus. B Mcmanmm stu
VCIIOBUSI CO3NAIOTCST B INKOJIAX, B BOOPY)KECHHBIX CIUIAX, B MeCTaxX 3aK/IFOuCHHs, B OOJIBHHIAX, B
OIIarOTBOPUTEIBHBIX YUPEKIICHHUSX /CT. 2, 3/.

B/ [IpaBo mporoBe0BaTh PEMTHO3HOE YICHUE U TIPaBO BOCIIPUHIMATH TAKYFO IPOTIOBEb, IIPABO
Ha CBOOOMY pENMIHO3HOM WH(GOPMAIMK, TPaBO BHIOMpATh IS ceOs PENMTHO3HOEe OOpa3oBaHHME B
COOTBETCTBHH CO CBOMIMH YOCKICHUSIMH.

1/ [IpaBo 3aHUMAThCST BCEMU BUJIAMH PEJTMTHO3HOM JIESTEIILHOCTH.

b. Jlnst iepkBeit, KoH(MECCHiA, PETMTHO3HBIX 00 BETMHEHHIA.

[paBo co3maBath MecTa GOTOMOKIOHEHHS, MPABO 3aHUMATHCS 0OPA30BATEBHON JEATEIILHOCTBIO,
Ha3HAYaTh CIY)KUTEIEH M PYKOBOOWTENCH, 3aHUMAThCS PEMTHOZHBIM IPO3EIMTU3MOM, TOICP)KHBATh
CBSI3U C IPYTUM IIEPKBSIMH Ha UCTIAHCKOW TEPPUTOPUH U 32 €€ TIPEICIIaMHu.

Ipu Bcem ToM 3akoH 1980 T. ycTaHABIMBAET OTPAHMYCHHS PEJTMTHO3HBIX CBOOOT, YETKO OTPEICIISIST
TPH THIIA TAKUX OTPaHUYCHUI:

1/ CBoOOIBI HE TOIKHBI HAPYIIATH OCHOBHEIE MIPaBa U CBOOOBI IPYTUX JIHII.

2/ OHM He MOKHBI MPEICTABISTH YIPO3bl IS OOIIECTBEHHOTO TOPSIKA, a TAKKe 3I0POBbS,
0€30IMTaCHOCTH ¥ MOPAJTH OOIIIECTBA.

3/ He pnomyckaercsi AESATENBHOCTb, CBS3aHHAS C TCUXWYECKUMH WM TApPANCUXUYECKUMHU
(deHOMEeHaMM, a TaKKe paClpOCTPaHEHHWE CBS3AHHBIX C HUMH “‘TyMAaHMCTHYECKHX WM JTyXOBHBIX
/CTIMPUTYATMCTAYECKIX/ IEHHOCTEH ’, IPOTHBOPEYAIINX PETUTUO3HBIM LIEHHOCTSIM.

Criemyer 3aMeTHTb, YTO TPEThE OIPAaHUYCHHUE TPEICTABIISAETCS HECKOIBKO HEOObIMHBIM. Ecii Mbl
CPaBHUM C KOHCTUTYIMSIMM JPYTHMX CTpaH MHpa, TO BO3HMKAET BOMPOC: KaK TOCYHAAPCTBO MOXKET
OIPENIeNINTh, KAKUE LEHHOCTH SBISIIOTCS CIUPUTYATUCTUYECKUMH', a Kakue penuruo3HeiMu? W He
HapYIIAeT JIU 3TO MOJIOKEHNE PETIMTHO3HYIO CBOOO/TY KaK OJTHO M3 OCHOBHBIX IPaB YeIoBeKa?

Hcnanckoe 3aKOHONATENECTBO HE MMEET €AWHOTO OIpEEeNICHHs] PEMTHO3HOTO OOBEANHEHUS U
UCTIONTb3YeT HECKOJBKO TIOHSTHH: DPENMIHO3HOE OOBEIUHEHHE, PETMTMO3HOE COOOIIECTBO, IIEPKOBB,
KOH()ECCHOHAITbHAS IIEPKOBb, HO Yallle BCETO UCTIOJB3YeTCs TIOHSTHE " PEJIMTHO3HOE BEPOUCIIOBEIaHHe" .

Uro Takoe "penmuruo3Hoe BEpOUCHOBEAAHME" COrNIacHO 3akoHy? B KkadecTtBe apxeruma Win
MapaIirMbl, TYT pasymMeercs Ipexzae Bcero Karonmueckast IEpKOBb, KOTOpasi OTIEIBHO YIIOMHUHAETCS U B
KOHCTHUTYILIMH, HO 3TOr0 HEAOCTATOYHO TS FOPHIMYECKOTO ONPEACIICHHUS M FOPUINYECKOTO MPU3HAHMS.

3akoH 1980 r. He nmaeT ompedeneHHs TOrO, YTO SBISETCS "PEIUIMO3HBIM BEPOUCIIOBEIAaHUEM ",
OJIHAKO TPH3HAET HEKOTOphIC "PENIMIMO3HBIC BEPOKCIIOBENAHUA" TAKOBBIMH IPH YCJIOBUH, YTO OHHU
OTBEYAIOT ONPEICICHHBIM TPEOOBAHMSM, TIJIABHOE W3 KOTOPHIX - HAIMYUE PEJMTHO3HON IICNH

JACATCIIbHOCTH.
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OnHako, Kak yKe YKa3blBaIOCh, 3akOH 1980 T. ompezernsieT, Kakue UETH HE SBISIOTCS
PETMTHO3HBIMH, KOTJIa B CTaThe 3,2 TPOBO3IIIAIIACT, YTO HE JOIMyCKAeTCs NESITeIIbHOCTh OOBEIMHEHHH,
OTHOCSIIASICS K TICHXMYECKMM WIIHM TAparicUXM4ecKuM (EeHOMEHaM M CBS3aHHas C PaclpOCTpaHEHHEM
""IeNTIOBEUECKIX WITH CITUPUTYATTMCTUYECKUX ""IEHHOCTEH, BPKICOHBIX PEJTMTHO3HBIM IIEHHOCTSIM.

Taxum oOpazom, Jr000€ PEMTHO3HOE BEPOUCIIOBEITAHUE MOYKET OBITh MPU3HAHO 3aKOHHBIM TIPH
YCJIOBHH, YTO OHO OTBEYAET OIpe/IeTICHHBIM TPEeOOBAHKSM, TTIABHOE U3 KOTOPBIX, KAK MBI YK€ OTMEYaIH, -
HAJIMYME DPEIMTHO3HONW IIeNM JIEATENBHOCTH, HO CHOBAa BCTAaeT TOT JK€ CaMblii BOMPOC: YTO TAKOE
"penrro3Hasl 1eb NESITeNIbHOCTH'!, ¥ OISITh MBI HE MOYKEM JIaTh FOPUIMYECKA OOOCHOBAHHOTO OTBETA.
Bo3MOKHO, TTOJIE€3HO MOCTAaBUTH BOMPOC: KAK ABOTIOIMOHUPYIOT TH IIEJIH U B Y€M COCTOUT MX CYIIHOCTH?
[pencraBnsieTcsi, 4TO TJIABHOE TYT - B 0COOOTO PoOfa NEATEIHHOCTH, KOTOPYIO MOXKHO OIpEIETINTh Kak
PEMTHO3HOE TIOKJIOHEHHE.

Mexy "penuruo3HeIM BEpOMCIIOBEaHNEM U ""pEIIUTHO3HBIM TTOKJIOHEHHEM'' CYITIECTBYET HEKast
FOPUJIITIECKast CBS3b, HO 3TOr0 HEIOCTATOYHO .

Kpome Toro, ocraercss KimoueBol BOIPOC: MPABOMOYEH JIM 3aKOH, TOCYIapPCTBO OMPEIENATh, YTO
SIBJIICTCSI, @ YTO HE SBISETCS ""peMruo3Hoi 1enbio"? B pemennn ot 2 HosiOpst 1987 1. Bepxosubrit Cy qan
OTPHUIIATENIBHBIN OTBET, 3a5IBUB, YTO TOCYIAPCTBO HE MOXKET BHIHOCUTH CYXKICHHS O PEIMTHO3HBIX HEIISX, a
MOXKET JIMIIb TPOBEPATH (POPMAIBHOE COOTBETCTBUE KAKUM-TO TpeOoBaHMsIMHU. Bumumo, mo gaHHOMY
BONPOCY 3aKOH HE MOXKET CKa3aTh HWUYEro JPYroro. YUHTHIBasi BCE BBIIICH3IOKEHHOE, Pa3yMHO Oyaer
NPH3HATB, YTO 3aKOH HE JOJDKEH OMPEIEIISATh, YTO TAKOE PETUTHsL, PENTMTUO3HbIEC YOSKICHHS, PEJIUTHO3HOE
BEPOHCIIOBEIAHNE, WITH JIaXKe, YTO Tax0e peluruo3Hble nenu. [lonaraem, 9to ¢ STUM MHEHHUEM COTTIACSATCS
MHOTHE yYCHBIE.

W eme oqHO MHEHHME MPEACTABISACTCS CTONb K€ OYEBHAHBIM. MOXKET JM 3aKOH ONpENeNsITh
YCIIOBHS, HEOOXOMMBIE TS TIPU3HAHMS OOBbETMHEHUS "PEMTHO3HBIM BEPOHCIIOBEIaHUEM ', HAJIETSITh €T0
COOTBETCTBYIOLIMM CTaTyCOM, IUCKPUMHUHHUPYS TEM CaMbIM IPOYME PEMrio3uble rpynmsl? He sBisercs iu
9TO HapyLIEHHEM NPUHIMUIIA PAaBEHCTBA [IEPe]] 3aKOHOM?

CoBeplI1IeHHO O4€BHIHO, YTO B McraHuy NEWCTBUS 3aKOHOJATENS TI0 3aIlUTE UHUBUTYaJIbHBIX U
KOJUIGKTUBHBIX TIPaB HA PEJIMTUO3HYIO CBOOOIY TMOPOXKIAIOT MHOTO TPYIHOCTEH M MPOTHBOPEUMH IPU
MONBITKE pEeaTn30BaTh 3TU IpaBa, MOCKOJbKY MPABOBOM CTATyC NPH3HAETCSA JIMIIL 332 HEKOTOPBIMU
PETUIMO3HBIMU TPYITAMH.

Eciu roBopuTe O mMpaBOBOM MpPU3HAHWM B COOTBETCTBHMM C 3aKOHOM, TO CYHIECTBYIOILIEE
3aKOHOJIATENILCTBO BBIJIEISET HECKOIBKO THIIOB PEJTMTUO3HBIX OOBEIMHEHHH, 00NaIatoMX COBEPIICHHO
Pa3IMYHBIM CTATyCOM:

1/ Katonuueckast LIEpKOBb, CTIEIHAIGHO YIIOMUHAeMast B KOHCTUTYIMH /cT. 16, 3/.

2/ JloctatouHo 'TIIyOOKO YKOpEHHMBIIHMECS" IIEPKBH, MOTYIIHME, B COOTBETCTBHH C 3aKOHOM,
BCTYTIATh B COMJIAILICHHE C TOCYIapCTBOM /CT. 7 3akoHa 1980 ./.

3/ IIpoune LepKBU U PEITMTUO3HBIE COOOIIECTBA, HE 00JIAJAIOIINE CTATYCOM "YKOPEHHBILUXCS'', HO
C TPU3HABAEMBIM 3aKOHOM CTaTyCOM DPEJIMTHO3HOTO COOOIIECTBA MIIM KOH(ECCUH, O YeM TOBOPHUTCS IMPH
OIMCAHKH TIOPSIIKA PETUCTPALIN PEIMTHO3HBIX O0BEAMHEHHH /CT. 5 3akoHa 1980 1./.

4/ PenuruosHble TPYIIBL, HE O0JaJarone MoAOOHBIM CTaTyCOM M Ha3bIBAEMbIC CEKTAMH WU

HOBBIMH PEIIMTMO3HBIMU ABDKCHUAMU, IMOCKOJIBKY OHHM HE COOTBETCTBYIOT Tpe60B3.HI/I$[M, IPCABABILICMbIM
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3aKOHOM, U Yallle BCEro o0JIaaroT OTaTyCOM Ha PEMTHO3HBIX, & YaCTHBIX OOBEMHEHUI WM ACOIAAIHIt
/KOHCTUTYIWS, CT. 22/.

A Terepb pacCMOTPUM 3TH YETHIPE TUTIA PEITUTHO3HBIX 00bETUHEHHUI.

I. Karomaeckast iepKoBb.

OtHomreHnst rocymapetBa ¢ Kartommdgeckoit 1EpKOBBIO, J0JITOE BpeMs OBIBIICH €IMHCTBEHHOM
NPH3HABAEMOM M O(UIMATIBHOW TOCYHAapCTBEHHOM IIEPKOBBIO, SIBIISIOTCS CAMBIMU CJIOKHBIMH, 4acTO
CaMbIMM HANpPsDKEHHBIMU, HECMOTPSl Ha €€ NPHUBWICTMPOBAHHBIA CTaTyC. JTW OTHOLICHMs HNpETeprend
M3BECTHYIO SBOIOLIMIO 1Tociie 1953 1. mpu 3aKimtoYeHrH psifia COTaIieHuUM.

OTH corlalieHuss OTIMYAOTCs OT COIVIALIEHWH C JIPYTMMH LEPKBSMH, MOCKOJIBKY HCIAHCKUM
MPaBUTEIECTBOM OHU TPHUPABHUBAINCH K MEXKIYHAPOIHBIM JIOTOBOpaM, M 3aKIIOYAINCh HA OCHOBE
MPUHLAIIOB MEXTyHAPOIHOIO MPaBa, YTo SIBJISIOCH PH3HAHUEM T'OCYAapPCTBOM MEXKIYHApOIHOIO CTaTyca
Karonumueckoii nepksu. Bee npoune cormamieHus rocyaapceTsa ¢ ApyruMy KOH(EcCHsIMHI UMEIOT XapakTep
OOBIYHBIX TOCYIAPCTBEHHBIX 3aKOHOB.

[lomMrMO 3TOro Ha MPaKTHKE €CTh CYIIECTBEHHbIE pasaHuus Mex1y KaTtommueckoil HEepKOBBIO U
JPYTUMH TEPKBSIMH, BBIPAXKAIOIINECS B CYIIECTBOBAHMHM OCOOBIX MPABWI M IOPHIMYECKUX TOJIOKEHHIH,
Kacarolmxcs ToJbko Kartommdeckod TEpKBH, 9TO OOBSCHSETCS €€ 0CO00H CONMAIBHON M KYJIBTYPHOM
POJIBIO B HCTTAHCKOM OOIIIECTBE.

Ocoboe monokenne Katommueckod LEpKBH OTYETIMBO BHUAHO IPU YTEHHH W CpPaBHEHUH
COIVIAIICHWT MEXIy LEpKOBBIO M TOCYJAapCTBOM: B HHX SIBHO OTHACTCSl NPEANOYTECHUE LEPKBU
OompIIMHCTBA, T.e. Karomimyeckoil nepkBu. Pazymeercs, 3ToMy HETpyIHO HalTH OOBSICHEHHs, HO TaKoe
BBIJIEJIEHUE CBUJIETEIILCTBYET O TOM, YTO PABHOE OTHOLLEHUE KO BCEM BEPOHMCIIOBEAAHUSM, SIBILSISICH LIEITBIO,
elle He CTaJio ()aKTOM peabHOM KU3HU.

3a HEIOCTaTKOM MeCTa HEBO3MOKHO TMOAPOOHO OOBSICHUTH pa3inuis B OTHOLICHHH K
KaTOJIMYECKOHN LEPKBU U LIEPKBSAM MEHBILIMHCTBA, [IO3TOMY MbI COCPEIOTOYMMCS Ha OCHOBHBIX MOJIOKEHHSX
COTJIAIICHUI.

C Karonuueckoli IEpKOBbIO MOJIHUCAHBI YETHIPE TTIABHBIX COITIAIICHHUS:

a/ Tlo Bompocam TPaBOBOTO PEryIMpPOBaHMS, B KOTOPOE BXOAWT IPABOBOE TNPHU3HAHUE BCEX
KaTOMMYECKHX OOBEIMHEHU W WHCTUTYTOB; HEMPHUKOCHOBEHHOCTh MECT TIOKJIOHCHUS; TpH3HAHKE
BOCKpPECEHbSI 1 KATOJIMYECKHUX MPA3THUKOB HEpaOOUMMHU JHSAMU BO BCEM T'OCYAAPCTBE; PABO ACATEILHOCTH
B MECTaxX 3aKIIOYCHUs], OOJBHULIAX U JPYTHX MECTax; MpPU3HAHHE HE TOJBKO JICWCTBUTENILHOCTH Opaxa,
3aKJIFOYEHHOTO TI0 KATOJMYECKOMY OOpsiTy, HO U FOPUAMYECKOM 3HAYMMOCTH PEILCHHH, BBIHECEHHBIX
LEPKOBHBIMU CyJaMH, B CIIy4ae, €CJIU B HUX COIACPIKUTCS CY)KACHHE WA ONpeJesieHHe 0 MPaXKIaHCKUM
Jeam.

B srOM ke cornameHur TOBOPHUTCS, YTO B CIIy4a€ PACXOXKICHUHA B TOJKOBAaHUM JIAHHOTO
COIVIAILIEHUS IEPKOBb M TOCYAAPCTBO OYAyT peliaTh UX IyTEM CO3JaHMsI CMEIIAHHOTO OpraHa.

6/ CornarieHue 1o BorpocaM 00pa30BaHust M KYJIBTYPbI, BKITIOUAOIIEE CIICTYIOIINE MTOI0KEHUSL:

1/ YBAXXCHUC KaTOJIMYECKOM MOpPaJIk BO BCEX 'OCYAAPCTBCHHDBIX IIKOJIAX;
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2/ mpernoyiaBaHye KaTOJIMYECKOM JIOKTPUHBI B KAYECTBE OCHOBHOTO TIPEAMETa BO BCEX ILIKOJIAX MPH
COXpaHEHHH 32 YJaIUMHCS TIPaBa IOCeIaTh WK He MOCeIaTh 3T 3aHATHS,
3/ mpu3HaHWE TOCYJApCTBOM YUYEHBIX CTETCHEH, NPUCYKIAEMbIX IIEPKOBHBIMU Yy4eOHBIMHU
3aBE/ICHUSIMU;
4/ ocoboe TONOKEHNE KATOMMYECKON LEPKBU IO OTHOLICHHWIO K MCTOPHYECKUM TAMATHHKAM H
MIPOM3BEICHHSIM UCKYCCTBA, BBIZIEIICHUE CPEICTB VISl COXPAHEHHSI 3THX MTAMSITHHUKOB,
5/ cornarmienre 1Mo (PUHAHCOBBIM BOIPOCAM, HAJIOTOBBIM JIBIOTAM W OCBOOOYKIICHHIO OT HAJIOTOB,
peTyCMaTpHUBAOLIIEE:
a/ (pMHAHCHPOBaHHE KATONMYECKON IEPKBH, UCTOYHHUKUA KOTOPOTO MEHSUIHCH TPYDKIBL: C
1979 mo 1982 r. /3atem cpok ObuT TiposyieH 1o 1987 1./ oHa 1enMKoM (PMHAHCHPOBATIA0b M3 TOIOBOTO
rocyzapcTBeHHOro Oromxerta; ¢ 1988 mo 1991 rr. et Beimernsock 0,5 % mogoxoqHoro Hamora MmpH YCIOBHH,
YTO HAJIOTOIUIATENBIINKN BBIPAXKAIM COTJIACHE Ha TO, YTOOBI 3Ta CyMMa Iuta UMeHHO oT Katommdeckoit
IIEPKBH /€CITM TIOMy9YCHHBIC CPEACTBA HE JIOCTUTAIM ypoBHSA 1987 T., TO pasHHWIIA JOIUIAYMBaTIach W3
rOCY/IapCTBEHHOTO OO/KETa/; HAa TPETHEM ITalle 3Ta YacTh MOIOXOAHOIO HAJIOra BHIILIAYMBAJIACh eil 06e30
BCSAKHX YCIIOBHIA.
0/ MMpOKOe OCBOOOXKICHWE OT TOJOXOMHOTO HAJora W Hajora Ha HWMYIIECTBO H
COOCTBEHHOCTB, HICTIOJT3YEMbIE 7151 OOTOTIOKIIOHCHHSI.
B/ TIPEIOCTaBJIEHHE TEX K€ JIBIOT, YTO M OPTraHM3alMsIM, HE NMEIOIINX LEJIbI0 H3BICUEHHE
TPUOBLTH.
I/ TI0 BOMPOCaM PENMTUO3HOTO OOCITY>KHBaHHS BOOPYKEHHBIX CHJI, KOTOPOE MOJUICKHT
JIOTIOJIHEHHIO C TENBIO CO3/IaHUsI CUCTEMBI PEIMTHO3HOTO OOCITY)KMBAHHsI, BKIIFOUYAIOIIEH BCE IIEPKBH, YTO
TIOJIOKUT KOHEIl KAaTOJMYECKOW MOHOIONWH, TOCKOJBbKY B HACTOSIIEE BpEMsl TOJNBKO KaTOIMYECKHE

CBAIICHHUKM ABJIAIOTCA KallCJJIaHAMM.

Il "T'myGoko ykopeHuBIIHECS" IEPKBU MEHBIIMHCTB

CornacHo 3akony 1980 r. o pemuruo3Hoii coboxme /ct. 7,1/ "riyOoko ykopeHuBIIMECS'
pENUrHO3HbIe OOBEAMHEHUs] MOTYT BCTYNATh B COIJIALIEHHE C TOCYAAPCTBOM M OOJNANAIOT OCOOBIM
crarycoM. Ho 4To MokeT 03Ha4aTh "riry0OKo yKOpeHuBIIHecs ' '?

3aKOH TOBOPHT O "BHECEHHBIX B PEECTp UEPKBAX, BEPOUCIIOBEIAHMSIX M PEIUTHO3HBIX
OOBEIMHEHMSIX, KOTOpbIE B CHIJIy CBOETO TEPPUTOPUAIBHOTO PACIPOCTPAHEHUS M YHCICHHOCTH
nocyezioBarenell IyOoKo yKopeHw uch B Mcnmanuu'; M TakuM oOpa3oM OCTaeTCsi HESICHBIM, KaKOBBI
KPUTEPUH: YTO TaKoe "TeppUTOpuaibHOe pacnpocTpaHeHue"? CKOIBKO HY»KHO MOCIEN0BaTeNel - ecsaTh
ThICST4? MIUTMOH? Y IoueMy rocyaapcTBO B OTHOCTOPOHHEM TOPSIZIKE OEpeTcst OMpeNeNsiTh, SBISIETCS TO
WIH WHOE PEJIMTHO3HOE COOOIIECTBO YKOPSHHUBIIMMCS WM HE yKOpeHWBIIMMCS? OTBETHI Ha BCE ITH
BOIPOCHI CKOpee BCEro AaayT B OydyllleM pelleHus CcyaoB. B HacTosiiee BpeMsi HUMEIOTCS Tpu
PEIUIMO3HBIX OOBECMHEHUs, OOJaJalolIMe TaKMM CTaTyCOM: €BaHIEIMYECKOe, WYHAAauCTCKOEe |
mycynbmaHckoe. 10 HosiOpst 1992 r. denepamwisi eBanrenbekux oo Menanmn /OEOH/, deneparms
n3pamwibckux oouwH Mcenanmu /OMOH/ u cnamckast komuccust Micnanmu /MKI/ 3akmiodmimy corarieHust

C IIPaBUTCIILCTBOM.
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B npeamOyne KkakIoro w3 HUX H3JIAraloTcsl OMHU M TE K€ OPUIMYECKHE OCHOBAaHHMS WX
3aKmoveHns. Tam cka3aHo, 4TO MpaBa Ha paBHOE OOpaIleHHe W PEMTHO3HYIO CBOOOY, ““TIepBOHAYAIIHHO
CYIIIECTBOBABILINE KaK MHIMBHIyAIbHBIE TIPaBa’”’, MOTYT PACHPOCTPAHSATHCS HA OOBbETMHEHHUS M KOH(PECCHH.
MBpI BuMM, TakuM 00pa3oM, YTO 3aKOH MPU3HAET PAaBEHCTBO PEJIMTHO3HBIX BeporcnoBeaanmii. OCHOBHbIC
TIOJIOKEHUSI BCEX TPEX COIVIAILICHHI MPAKTUYECKH HEe OTIIMYAIOTCS IPYT OT JIpyra U BKIFOYAIOT B ceOs:

a/ HenmprKOCHOBEHHOCTh MECT TTOKJIOHEHHS U TTOTPEOCHHIS.

0/ Ilpu3Hanue cBATON CyOOOTHI HEPAOOUMM JTHEM BMECTO BOCKPECEHBS, €CIIH ATO CICIHAIBLHO
OrOBapHBAETCs B COTIIALICHUH MEXIy pabOTHUKOM M pabdotonateneM. I1o 10roBOpeHHOCTH CTOPOH MOTYT
OTMEYAThCsl TPAAWIMOHHBIC EBPEHCKHE WM MYCYJIBMAaHCKUE TPA3AHUKA BMECTO OOIICTIPUHATHIX.
YBaxaroTcst TpeOOBaHMS TIOCTA U TIMITIEBBIE 3aIPEThl YKA3aHHBIX PEITATHA.

B/ PemurnosHoe oOCTy)XMBaHHE BOOPY)KCHHBIX CHJI, TPEIOCTABICHHE BOECHHOCITYKAIIM
BO3MO)KHOCTH y9acTBOBAaTh B PEIMTHO3HOM JIEATEIFHOCTH M OTIPABICHUN OOPSIOB BIUIOTH JI0 TTOCEIICHNS
MeCT OOrOoCTy)KEHHSI BHE PACIIOJIOKEHHS YacTH, €CIM 3TO HE MPOTHBOPEUHT TpeOOBaHWEM BOWHCKOM
CITY>KOBI.

["apanTHpyeTcs peMruo3Hoe 00CTy)KMBAaHNE 3aKITFOUCHHBIX B TIOPbMaXx, OOJBHBIX B OOJBHHIAX M
MHBIX CXOJHBIX KaTErOPHHi JIUIT; CBAILICHHOCTY KUTEIH TIOy4YaloT IIPaBO CBOOOJHOTO JIOCTYIIA BO BCE MECTa
TaKoro poza B Jro0oe Bpemst Oe3 orpanmdeHnit. OHAKO pacXoibl MO OIUIaTe 3TOHM JESTENBHOCTH HECYT
PEIUTHO3HBIC 00bETUHEHHSI.

1/ Ilpu3HaHne peMruo3HOr0 Opaka MpH YCIIOBHH TIPEICTABICHHUS CBUICTEIILCTBA M OPOPMITICHUS
COOTBETCTBYIOILIEH 3aIMCH B aKTaX TPAKIAHCKOTO COCTOSIHHS.

1/ Tapantupyercsi mpaBo Ha OOy4YeHHE EBAHTEIILCKOMY, HYICHCKOMY WM MYCYJIbMaHCKOMY
BEPOYUYEHHIO B JIFOOOH TOCYIApCTBEHHOM M JIaykKe YaCTHOMW INIKOJIE TP YCIIOBHH, YTO Takoe oOydeHHe He
MPOTUBOPEYUT PEIUTUO3HOM OpHEHTAIMM YacTHOM IIKOJbL. OJHOBPEMEHHO C 3THUM IPU3HAETCS MPaBO
YKa3aHHBIX PEMTHO3HBIX OOBEIMHEHHI CO3/1aBaTh CBOU HAYAILHBIE M CPEIHHE IIKOJIbL.

e/ IlpemycmaTpuBaeTcs TOOILIPEHHE TOKEPTBOBAHMK M cofelcTBue co3nanuio DoHmoB st
COXpaHEHHUS EBPEUCKOr0 U MyCYJIbMaHCKOTO HCTOPHYECKOTO U KYJILTYPHOT'O HACIIETHSL.

x/ IlpenocraBneHue mpaBa OpPraHM3OBBIBATH COOP CPEACTB M NPUHHUMATH TOXKEPTBOBAaHUS Oe3
obnokenus: HasoroM. OCBOOOXKHAIOTCS OT HAJIOTOB M JIPYTM€ BUJIBI JEATEIBHOCTH: pacripe/ieieHue
JTyXOBHOM JIUTEPATYpBI, PETMTHO3HOE 00pa30BaHUE CBSIIICHHOCITYKUTENICH B COOTBETCTBYIOIINX OOIIMHAX.

[IpemycmaTtpuBatoTcs M MHBIE HAJOTOBBIE JIBIOTBIL, CXOAHBIE C TEMH, KOTOPBIMU MOJB3YETCS
Katommueckas 1iepkoBb.

@enepatmst eBaHrensckux oOmmH Menannn, Denepanuis u3pamsibckux oOmmH Vcenanun u
Ncnamcekas komuccns Mcnanuy oTkazamich OT BbIAEIEHUS B UX TOJb3Y YaCTU MOJOXOHOIO HAJIOra CBOMX
BEPYIOILIUX, U 3TOT BOIPOC B COIIAILIEHUSIX HE 3aTparuBacTCs.

3/ CrienMaibHbIM IyHKTOM COIVIAIICHUH OrOBAPUBACTCS CO3JaHME KOMUCCHI W3 IMpelCTaBUTENCH
CBETCKMX BIIacTed W penurro3Horo oowemuuenns /OEOH, ®UOH, WKW/ nns HaOmoxenws 3a

BBIIIOJIHCHHEM YCJIOBI/Iﬁ KaKI0ro CorjiamcHus.

I1l. Mansie LCPKBU, HC NMCIOIIHEC COT. TIALLICHUH C IMpaBUTCIILCTBOM.
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DTOT TpeTWii TUM PEUTHO3HBIX OOBEMHEHU TPHU3HACTCS WCIAHCKHMM 3aKOHOM /3aKOH O
pemmrnosHoi cBoooze oT 1980 r. OHu BHOCSATCS B ['0CYIapCTBEHHBIN peecTp PeMruo3HbIX 00bETMHEHHH,
HO HE UMEIOT cTaTyca "riIy00KO YKOPSHUBIIHMXCS' M, COOTBETCTBEHHO, HE MOTYT BCTYIIATh B COTJIAIIICHHS O
COTPY/HMYECTBE C TOCY/IAPCTBOM.

Takum 00pa3oM, HOPMBI, PETYIHMPYIOIINE OTHOLIEHHS! CO BCEMHU PEIIMTHO3HBIMH OOBEIMHEHHSIMY,
W3JIOKEHBI B CTaThsIX 5 1 6 3aK0HA O peMrruo3Hoi cBodoze ot 1980 r. OHM yCcTaHABIMBAIOT, YTO BHECEHHBIC
B [oCymapCTBeHHBII peecTp IIEpKBH, KOH(ECCHH, PEIMTHO3HBIE OONMHBI OOJIAAIOT ITPABOBBIMH
TIOJTHOMOYMSIMH ¥ OTIPENIEIISIIOT YCIIOBHS, HEOOXOMMBIE ISl MPEOCTABICHUS TUX MoiHoMounil. Kak
TOBOPUJIOCH BBIIIIE, CAMOE HESICHOE YCIIOBHE 3aKIIFOUAETCs B PACIUIBIBUATOM IMOHSTUHN "'PEIUTHO3HAS TIETh'",
YTO MOXKET CTaTh CEPHE3HBIM HCTOYHHKOM JJUCKPUMHHAIIMN HEKOTOPBIX PESTMTMO3HBIX MEHBIIIHCTB.

Cratest 6 TJIacHT, YTO 3apETUCTPHPOBAHHBIC IEPKBH, KOH(PECCHH W PEIUTHO3HBIE OOLTUHBI
SIBJIAFOTOSI aBTOHOMHBIMHM M MOTYT CaM{ YCTaHABIMBAThH TPABHJIA CBOCH NEATEIBHOCTH VIS TOCTIDKECHHS
TIOCTABJICHHBIX UMM IIEIICH.

MOXHO yTBEpXIaTh, UTO 3aK/IFOUYEHHBIC B COTJIAIICHUSX HOPMBI MPEJOCTABISIOT "PEIUTHO3HBIM
BEPOHCIIOBEIAHKSIM' OTIPE/IENICHHBII TPABOBOM CTATyC U PEMTHO3HBIE CBOOOIBI, IIEPEUHCIICHHBIE B CTATHE
2 3aKOHA O pelIMruo3HOM cBoOoge oT 1980 T.; W YTO AEATENHLHOCTh OOJBINCH YacTH PETUTHO3HBIX
OOBETMHEHNI 3TOTO THIIA PETYIMPYETCS PA3TMYHBIMHA 3aKOHAMH, KaCAIOIIUMUCS MPOOJieM 00pa3oBaHUs,

PEMTHO3HOr0 OOCITYKMBaHHs1, Opaka, MPa3IHIKOB, HATOTOBBIX JIBIOT U CPEICTB MACCOBOM MH(OpMAIIUH.

IV. "Penmrro3Heie” TpyIIIbI, HE HMEIOIIHE 0COO0TO MPABOBOTO CTAaTycCa.

Kak s yxe ykaspiBasa, KIIOYEBBIC CIIOBA, HCIONB3yeMble TPH TPUMEHEHHH TTOJIOKEHUH O
PEMTHO3HOM CBOOOJE, CyTh: OOTOMOKIOHEHHE M PENMMrHo3Has weib. CuHMTaercs, YTO JEATeIBHOCTb,
CBSI3aHHAS C TICUXMYECKUMH WM TAPANICUXHIECKUMU ()eHOMEHAMH, PACTIPOCTPAHEHHNEM I'YMaHUCTUYECKIX
WM "CIMPUTYATUCTHYECKUX' WM MHBIX IMOJOOHBIX IIEHHOCTEH, 3TUM KPUTEPHSM HE COOTBETCTBYET. Jlys
3THX, COTJIACHO 3aKOHY, HEPEIMTHO3HBIX TPYIIT /TIOCKONIBKY OHH HE MOTYT J0Ka3aTh HAIMYKE PETUTHO3HON
LeJn/, OCTaeTCs BHIOOP: MIIM B COOTBETCTBHU C TIPABOM Ha CBOOOY YOXKIICHHI OTPaHHYUTHCS CTaTyCOM
YaCTHOM accolmaryy wix ooseauHenust /cT. 22 Koncturyrima 1978 T, 1 3akoH 00 accormmanusx 1964 r./
WM K€ TPaKIaHE MOTYT IPOCTO BOCIIONB30BATHCS TPABOM Ha CBOOOMY COIO30B M CBOOOIY CJIOBA, HE
MPETeHTysI U Ha 3TOT CTaTyc.

ExxenmHeBHO B HamieM OOIIECTBE TOSBISIFOTCS "pelMrHo3Hble”, '"CIMpUTHYECKHE'" WM WHBIC
TPYIIIbl, OOBEANHIMBIC T107] HA3BAaHWEM "HOBBIC PEJIMTHO3HBIC JIBKDKCHUS', WM "CEKTHI'; MHOTHC W3 HUX,
UMEHyeMble 'IECTPYKTHBHBIMH CEeKTaMH', (UIYpUPYIOT Ha TEPBBIX CTPAHMIAX Ta3eT, TaK KaK WM
TIPHIHCHIBAIOT TPECTYITHOE TOBENICHHE, MPOCTUTYIIMIO, TOMOCEKCYAI3M, Ma30XW3M, CBOOOJHBIA CEKC,
YIOTPEOJICHUE HAPKOTUKOB, TICUXMYECKYI0 O00pabOTKy CBOMX IIOCIICIOBATENiCH, MOOYKICHHE K
camoyOuiictBy, (unancoBble adepbl.. CI0OBOM, JEHUCTBHS, KOTOPBIE BBI3BIBAIOT OECIIOKOHCTBO
OOLLIECTBEHHOCTH 1 COLMATBbHYIO HAPSKEHHOCTb.

B Hcnanuu cnopbl 0 Takoro poja Tpymiiax BBI3BIBAIOT HEOOXOIMMOCTh PEIHTH CIIETYIOIIHE
BONPOCHL: 1/ Kak IMEHOBATh TAKOTO POJIa TPYIIIBI U KAKOB MX FOPUIUYECKHI cTaTyc? 2/ He CIMIIKOM JIX

crpora ['ocynapcTBeHHass MUPEKIMS MO PEIUTHO3HBIM BOMpocaM /B ee (YHKIMH BXOIUT BHECEHHUE
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PETMIHUO3HBIX 00BETMHEHNH B [ 0Cy1apcTBEHHBIN peecTp/ M He TIPEBBIIIALT JIM OHAa CBOMX TIOJIHOMOUHA? 3/
HE CJIeIyeT JIM BbIpaboTaTh OCOOBINA CTATYyT JUIS TPYIT TAKOTO POJA, WM YKE JIOCTATOUHO CYIIECTBYIOIINX
3aKOHOB? 4/ 3aKOHHO JIM HACKJICTBEHHO " IETIpOrpaMMHUpOBATh' JTF0IeH 1 TpeOOBaTh OTKa3a OT BEPOYICHHS
?

Hcnanckue ydeHble ynoTpeOJsIOT /1Ba TEPMHUHA NMPUMEHUTENIFHO K TaKOTro poja TPYyIam: OIHU
yIoTpeOJIstoT  cloBo cekta" B ToHMMaHmKM Makca Bebepa, T.e. I OTIMYMS TAaKUX TPYMIT OT
YCTaHOBHBIIIMXCSI TIEPKBEH /3TOT TEPMHUH HWMEET YHWYIKUTCIBHBIA OTTEHOK/, Jpyrue - "HOBBIC
permrrosHbie mBrkeHus. FOpummdaeckn o0a STHX TepMHUHA HE TIPU3HAHBI, U TIOTOMY HU CEKTHI, HA ""HOBBIC
PEMTHO3HbBIE ABMKEHHS" FOPUANYECKH HE CYIIECTBYIOT, U 9TH TEPMHHBI HE MOTYT 00J1a/1aTh IOPHIMIECKON
3HAYUMOCTBHIO.

Hexkoropbie 13 3Tux "pemiruo3Heix” TPYIIT 3aperuCTPHPOBAHBI KaK PENTMTHO3HBIE OOMIMHBL Kak
npaBuio, ['ocymapcTBeHHAss MUPEKIMS MO PEMTHO3HBIM BOIMPOCAM OTKA3bIBACT UM B PETHCTPAINH,
TIOCKOJIbKY TIPEIBSBISIET JOCTATOYHO CTPOTHE TpeOOBAHMS, HO WHOTJA BBIHY)KIECHAa PETHCTPHPOBATH MO
perienuro cyaa. OHAKO M Cy/Ibl HEPEAKO OTKA3bIBAIOT MM B IPABE HA PETUCTPALIMIO, & KPOME TOr0, MHOTHE
W3 HUX CaMU HE CTPEMSTCS MOJYYHTh MPaBOBOHM cTaryc. Takum 00pa3oM, TOCyIapcTBEHHAs BIIACTh
BBITECHSIET 9TH TPYIIIHI U3 IOPUIMIECKOr0 IMPOCTPAHCTBA, H 3aKOHOMEPEH BOIPOC: 00ECTICUNBALT JIU 3aKOH
PEMTHO3HYIO CBOOOILY M paBeHCTBO KoH(eccHid? Mmm TyT KpoeTcsi AMCKPUMUHAIMS TI0 PETMTHO3HOMY
npr3HaKy? Ha 3TOT BOIpoc JOMKHBI OTBETHTD (DaKTHI.

[pu BeIOOpE MEXTy 0COOBIM CTATYTOM M OOIIMM NMPUMEHEHHEM 3aKOHa OOJIbIIAs YacTh yYECHBIX
CKJIOHSIETCSL B TIOJB3Y IOCIETHEro, CUMTasi OCOOBIA CTaTyT HEHYXHBIM M JIaKE OMAacHbIM B CHJIY €ro
JIMCKPUMHHAIIMOHHOTO XapakTepa. B OCHOBHOM OHHM COTJIACHBI B TOM, YTO MCHAHCKHN YrOJIOBHBIN KOJEKC
COJIEPYKHT JOCTATOYHO MEXaHU3MOB JIISI 3aIIUTHI OOIIIECTBA OT BO3MOYKHOI IPOTHUBOIPABHOM JIEATEIIBHOCTH
9THX "pEIMTHO3HBIX" TPYINI, XOTA, BO3MOXKHO, CJEAyeT MpPEeayCMOTPeTh OCOOYI0 3aluTy OT
TMICUXOJIOTMYECKOT0 BO3/1CHCTBUSL.

N Tyr MBI MOOXOAMM K TOCHEAHCH W CaMOM CIIOKHOW TpoOieMe O TpaBOMEPHOCTH
HACHJILCTBEHHOT'O JICIPOIPAMMHUPOBAHKS U PA3PYIICHUS] BEPhl B KAYECTBE FOPUAMYECKH OOOCHOBAHHOTO
neiictBusi. CymiecTByrOT A0BOABI "3a" M "MPOTHB"; OHM CUMTAIOT TaKWE JCHCTBUS 3aKOHHBIMH, JPYTUE -
MPOTHBO3aKOHHBIMU. Bce MpU3HAIOT, YTO INCHXOJIOTMYECKOE BO3JIEHCTBUE CO CTOPOHBI PETMTHO3HBIX
JIMIEPOB /KaK U TIOJIUTUYECKIX/ MOJKET OBITh OMACHBIM JIISl HACEJICHHsI, HO HETPY/IHO JIOTa/IaThCsl, YTO TpU
HACHJIBCTBEHHOM JICTIPOTPaMMHUPOBAHUM W Pa3pylICHUH BEpPhl TOKE BEIMK PUCK (DH3UYECKOTO U
TICUXMYECKOTO HACWITUS, ¥ TYT MBI IMEEM JIENIO C HapyIlIeHHeM BHYTpEHHEI CBOOO/IBI COBECTH WHIMBH/IA,
T.€ OJTHOT'O M3 OCHOBHBIX IIPaB YEJIOBEKA.

S monarato, yto TOAOOHBIE (HOPMBI KOHTPOJS SIBISIFOTCS CKPBITHIMU (DOPMaMu PEIUTrHO3HOTO
TIPECIICIOBAaHMST M OIPAaHUUCHHSI PEIUTHO3HOM cBOOOBL. Bosee Toro, ucnonbs3oBaHHe MONOOHBIX TEXHUK
(“menporpammupoBaHye’” U T.I.) O3HAYAET, YTO MPABUTEIILCTBO, @ HE MHAMBH, OINPENEISET, KaKue Uiaeu
SIBIISTFOTCSI MAaHUITYJIATUBHBIMH, 8 KAKUE - PEMTHO3HBIMU. OIHAKO, €CTIM PEIMTHO3HAsE CBOOO/Ia YTO-HUOY/Ib
O3HayaeT, TO OHa O3HA4YaeT, YTO MMEHHO MWHIMBHJA JOJDKEH pelllaTh, KaKue HJIeH NpHU3HABaTh

PCIUTNO3HBIMH.
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1. 3BAKJIIOYEHUE

[puasB koHCTUTYIIO 1978 T. ¥ MpHU3HAB PEJMTHO3HYIO CBOOOMY KaK OTHO M3 OCHOBHBIX TpaB
YeJIOBEeKa, UCIIAHCKOE OOIIECTBO C/IENaio BBIOOP B MOJIB3Y COTPYIHHYECTBA C LIEPKBSAMH, PETUTUO3HBIMU
OOIIIMHAMY U TPYTIITAMH.

3TO COTPYAHMYECTBO PA3BUBACTCSI PA3HBIMH IyTSIMH, B YACTHOCTH, ITyTE€M HPHUAAHUS PA3THIHBIM
O0BEMHEHNSIM HEOIMHAKOBOTO FOPUIMUYECKOTO CTaTyca C LEJIBbIO YIOBIETBOPUTH PETMTHUO3HBIE 3aIPOChI
001I1eCTBa, B TO K€ BPeMs CTPEeMsICh N30eKaTh JUCKPUMHHAIMH 110 PEMTHO3HOMY NIPU3HAKY. B peanbHOi
KU3HM, KaK Mbl CTApajvCh TIOKA3aTh BBINE, JOCTIDKCHHE STOW IIENIM COMPSHKEHO C OOJBIINMHU
TpyAHOCTMH. Pelienvie, mpeacTapsiomeecst ONTUMAIBHBIM C HICTOPUYECKOM U COLUATIBHOM TOYEK 3pEHus,
Ha MPAKTUKE MOXKET CTaTh NCTOYHUKOM JTMCKPUMHHALINH, PA3INUMi B rojaxoaax. M30exars 3Toro Tpy/Ho,
HO CBETCKME BJIACTH JIOJDKHBI TPWIAaraTb K 3TOMY BCE CHIIBL, TOUICP)KHBAsi PABHOBECHE MEXIY
COTPYAHHYECTBOM M Pa3eIbHOCTHIO, OCYIIECTBISIA MOAIMHHYIO U 3(P(EKTHBHYIO 3aIUTy PETUTHO3HOM

CBOOOJIBI M PABEHCTBA BCEX MEPE]T 3aKOHOM.

THE EMERGING PATTERN OF CHURCH AND STATE IN
WESTERN EUROPE: THE ITALIAN MODEL

Silvio Ferrari
Professor of Law,
University of Milan

I. INTRODUCTION: POINTS OF METHOD

The classification of church-state systems in Western Europe is traditionally based on a
tripartition; they are identified variously as separation systems, concordatarian systems, and national
church systems. This traditional classification is unfortunately outdated and serves little use in
understanding current developments in the field of church-state relations in Western Euldpe. The
traditional classification over-emphasizes the formal aspects of churchstate relations and it does not
pay enough attention to their content, that is, the legal powers given to churches and the protections
afforded to individual believers. Consequently, it is also of little use in perceiving whether, despite
the differences in the various European systems, a common model is taking shape in the countries of
Western Europe.

I do not by any means contend that the formal categories of separationist, concordatarian,
and national church systems are equivalent, however. Establishing church-state relations through a
concordat is clearly different from doing so through a state law as happens in the United States with
a separation system or in England with a national church system [1]. For example, provisions in a
concordat have the same strength as international law provisions and cannot, therefore, be modified
unilaterally. Thus, they afford stronger protection to churches than do state laws. The signing of a
concordat is not the definitive element of the state's attitude towards a church, however, whether
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