1. 3BAKJIIOYEHUE

[puasB koHCTUTYIIO 1978 T. ¥ MpHU3HAB PEJMTHO3HYIO CBOOOMY KaK OTHO M3 OCHOBHBIX TpaB
YeJIOBEeKa, UCIIAHCKOE OOIIECTBO C/IENaio BBIOOP B MOJIB3Y COTPYIHHYECTBA C LIEPKBSAMH, PETUTUO3HBIMU
OOIIIMHAMY U TPYTIITAMH.

3TO COTPYAHMYECTBO PA3BUBACTCSI PA3HBIMH IyTSIMH, B YACTHOCTH, ITyTE€M HPHUAAHUS PA3THIHBIM
O0BEMHEHNSIM HEOIMHAKOBOTO FOPUIMUYECKOTO CTaTyca C LEJIBbIO YIOBIETBOPUTH PETMTHUO3HBIE 3aIPOChI
001I1eCTBa, B TO K€ BPeMs CTPEeMsICh N30eKaTh JUCKPUMHHAIMH 110 PEMTHO3HOMY NIPU3HAKY. B peanbHOi
KU3HM, KaK Mbl CTApajvCh TIOKA3aTh BBINE, JOCTIDKCHHE STOW IIENIM COMPSHKEHO C OOJBIINMHU
TpyAHOCTMH. Pelienvie, mpeacTapsiomeecst ONTUMAIBHBIM C HICTOPUYECKOM U COLUATIBHOM TOYEK 3pEHus,
Ha MPAKTUKE MOXKET CTaTh NCTOYHUKOM JTMCKPUMHHALINH, PA3INUMi B rojaxoaax. M30exars 3Toro Tpy/Ho,
HO CBETCKME BJIACTH JIOJDKHBI TPWIAaraTb K 3TOMY BCE CHIIBL, TOUICP)KHBAsi PABHOBECHE MEXIY
COTPYAHHYECTBOM M Pa3eIbHOCTHIO, OCYIIECTBISIA MOAIMHHYIO U 3(P(EKTHBHYIO 3aIUTy PETUTHO3HOM

CBOOOJIBI M PABEHCTBA BCEX MEPE]T 3aKOHOM.
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I. INTRODUCTION: POINTS OF METHOD

The classification of church-state systems in Western Europe is traditionally based on a
tripartition; they are identified variously as separation systems, concordatarian systems, and national
church systems. This traditional classification is unfortunately outdated and serves little use in
understanding current developments in the field of church-state relations in Western Euldpe. The
traditional classification over-emphasizes the formal aspects of churchstate relations and it does not
pay enough attention to their content, that is, the legal powers given to churches and the protections
afforded to individual believers. Consequently, it is also of little use in perceiving whether, despite
the differences in the various European systems, a common model is taking shape in the countries of
Western Europe.

I do not by any means contend that the formal categories of separationist, concordatarian,
and national church systems are equivalent, however. Establishing church-state relations through a
concordat is clearly different from doing so through a state law as happens in the United States with
a separation system or in England with a national church system [1]. For example, provisions in a
concordat have the same strength as international law provisions and cannot, therefore, be modified
unilaterally. Thus, they afford stronger protection to churches than do state laws. The signing of a
concordat is not the definitive element of the state's attitude towards a church, however, whether
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from a political or from a legal point of view. For instance, the Belgian Catholic Church, without a
concordat, enjoys a better legal position than it does in some countries where a concordat has been
adopted.

Much of what has been said can also be applied to the distinction between state law systems
based on the attainment by churches of a public-law status (as in the national churches of Germany
and Greece) or a private-law status (as in the separationist nations of Netherlands and France). The
publiclaw/private-law status of a church is not the decisive factor if we look solely at the content,
that is, the actual status of churches under the nation's laws. For example, churches in Ireland, which
are not public law corporations, have as strong a legal position as do churches in Germany, which are
public law corporations.

This article will focus on two primary questions. First, considering the content of the church-
state systems existing in Western Europe, is it possible to divine a common model? Second, how
comparable is the Italian system with this *common model?"

Il. CHURCH AND STATE IN WESTERN EUROPE

It is possible to detect a common pattern of church-state relations in Western Europe, even if
that pattern is applied in different ways. The main elements of the pattern are: (1) at an individual
level, the neutral attitude of the State toward the different religious subjects who are free to profess
adherence to whatever religion they prefer; (2) at the collective level, the outline inside the "public”
sector of a "religious"” sub-sector (the "playing field," a "protected area™) where the different religious
subjects can enjoy a preferential treatment in comparison with non-religious subjects; and, (3) at both
levels, the confining of state interference with religious subjects to the setting of ground rules or to
seeing that the "playing field" is level and its boundaries are respected. The same pattern can also be
detected in the structure of the international and constitutional legal provisions concerning religious
freedom and church-state relations in Western Europe [2].

These common provisions guarantee an impartial attitude on the part of public authorities
because officials are bound to respect the citizen's right to follow or join any religion [3] and to be
protected from discrimination based on religion [4]. These provisions also protect the internal
autonomy of religious denominations to an extent greater than that guaranteed for non-religious
associations [5]. They likewise contain favorable arrangements for religious denominations' external
activities, such as the teaching of religion in state schools, the conducting of religious services in the
Army, and the building of worship centers [6]. Finally, a limit (refering to morals, public order,
health, safety, or third party rights) on the manifestation of religious freedom is always included in
these provisions in order to further define the ground rules and designate "playing field" borders [7].

These elements outline the boundaries of the "playing field" where religious subjects enjoy
preferential treatment through nonreligious entities. However, this picture obviously over-simplifies
the complexity and the nuances presented by the different legal systems.

First, some terms have different meanings in different countries. The phrase "internal
autonomy of the religious community,"” for example, has a much broader content in Germany (where
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it also covers the educational and social activities of churches than it does in Spain (where it covers
only religious activities). And while many nations affirm the internal autonomy of the religious
communities in common with the European pattern, "internal autonomy" may have a different
meaning and therefore a different impact in the various European states because of the way each
government has defined the term in such areas as labor law, trade union law, and competition law.

Second, while the pattern is the same almost everywhere in Western Europe, its practical
manifestations differ from country to country. For example, it is easy to find a difference between the
teaching of religions in the state schools of Italy and France. In Italy, the teaching of at least one
religion is guaranteed, while in France there is no religious education in the schools. But this contrast
shows only a different degree of cooperation of the public powers with religious institutions, rather
than opposing attitudes towards the very idea of state cooperation with religious education. For
example, chaplains have access to secondary schools in France [8]. The primary school timetable is
also arranged in a manner that allows students to obtain religious education without any difficulty.
This same spirit of cooperation is seen in French prisons, hospitals, and the French Army where state
chaplains provide religious services. To a lesser degree, the spirit of cooperation extends even to the
area of financing, where churches enjoy some tax exemptions. In France, donations in favor of
religious communities can be deducted from the taxes that the donors are required to pay.

The religious assistance existing in Italy or Germany may be more favorable to churches than
is the French system, but the French state does cooperate with the churches in areas like religious
instruction, assistance, and finance. Therefore, we see that there are different versions of the common
model, rather than just different models. Following the classification of church-state systems recently
proposed by Cole Durham [9], we could conclude that the models prevailing in the member states of
the European Union range from benevolent separation to cooperation, that is, they could all be placed
within a fairly narrow range on the spectrum of church-state systems proposed by Professor Durham.
Moreover, even the countries where a national or state church exists can be placed in this range.
However, there are some national laws that cannot be characterized as a particular version of the
pattern, but rather contradict the pattern itself. Some examples include: (1) the prohibition against
proselytizing in Greece [10]; (2) the prohibition of religious marriages without a previous civil
marriage in France, Germany and Belgium; and, (3) the financing of some churches by the general
budget of the State, i.e., with the taxes of citizens who are not members of the religious communities
receiving economic support, as happens in Greece and Denmark. In short, these are the areas in
which some changes are needed in order to bring the various national systems in line with the
common European pattern.

I11. CHURCH AND STATE IN ITALY
Italy fits quite well into the general European pattern. Although more than ninety percent of

Italy's inhabitants are baptized in the Catholic faith, only thirty percent of them regularly attend the
Sunday mass. Nevertheless, the Papacy resides in Italy, which gives the Catholic Church great
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influence over political and social events in the country regardless of the statistical figures on the
religious beliefs of Italians.

It is therefore not surprising that the conceptual framework of church-state relations in Italy
relies heavily on the idea of cooperation, since this is an idea which has always been upheld by the
Catholic doctrine and put into practice through the ratification of concordats between the Church and
various governments. The Italian State has completed agreements patterned after the Catholic
concordats with six minority denominations that must also be considered in the light of the same
principle of cooperation. The prevailing trend toward a strictly defined cooperation between the State
and churches has been tempered by the principles of religious liberty and equality affirmed during the
liberal period and, after the fall of the Fascist regime, by the Constitution of 1948. Even if the
implementation of the Constitution has been quite slow, these principles have been applied quite
extensively since the 1960's.

In summation, Italy (together with Germany and Spain) represents the "cooperationist"
version of the European pattern. Common features of Italy's version are implemented through a
system of agreements between the State and the religious communities.

A. Church and State in Italy Since the Unification

The unification of Italy in 1860 provoked a serious crisis in the relations between the
Catholic Church and the new state. The liberal government of Cavour and his successors pursued a
process of secularizing public institutions and public life. Some examples of this process are: (1) the
introduction of obligatory civil marriage in 1865; (2) the restriction of Catholic religious education in
state schools in 1877; (3) the reform of the penal laws for the protection of religion in 1889; and 4)
state control of the welfare and charitable institutions in 1890. Opposition to the ecclesiastical
hierarchy was further aggravated by measures aimed to diminish the economic power of the church
(especially by way of abolishing certain church entities and confiscating their property in 1866 and
1867).

The unification of Italy was completed in 1870 by the capture of Rome, which put an end to
the secular power of the Popes. This event gave particular strength to the hostility felt by many
Catholics towards the Kingdom of Italy. Italy was accused of trying to rob the Pope, and the church,
of their remaining liberty. For a number of reasons, the conflict between the Catholic Church and the
Kingdom of Italy was not resolved until World War 1. First, the Italian Government retained a
predominantly moderate policy in 1871, and particularly after the promulgation of the Law of
Guaranties ("flegge delle Guarantigie™). Second, Pope Leo XIII (1878-1903) and Giovanni Giolitti
(who led Italian politics in the first fifteen years of the twentieth century) both adopted more flexible
attitudes.

Following the war, the Fascist party, which was in power from 1922 until the end of the
Second World War, initiated a policy of conciliation towards the Catholic Church which culminated
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in the signing of the Lateran Treaties in 1929. These treaties solved the problem of Rome by creating
the Vatican state. The treaties also restored part of the church's privileges in a number of areas: (1)
matrimonial affairs; (2) economic matters; and (3) religious education in state schools (which had
been prohibited during the liberal period).

The promulgation of the Republican Constitution in 1948 created the basis for the revision of
those provisions of the concordat which were least compatible with the principles of freedom and
equality in religious matters which were enshrined in the Constitution. For a number of national and
international reasons, however, the reform of Italian ecclesiastical law could not be initiated until the
1980's. By that time, Italy had gone through a significant process of secularization. For instance,
legislation first introduced legal divorce in 1970, and abortion was legalized in 1978. These changes
had a profound impact on Italian society [11].

B. The Constitutional Framework

1. Description of Constitutional Provisions

The fundamental provisions of Italian ecclesiastical law are contained in the Constitution.
Articles 7, 8, and 19 have twin aims: (1) safeguarding the liberty of the individual in religious
matters; and (2) guaranteeing a system of cooperation between the State and the religious
denominations. Fascism had just ended when the Constitution was formulated in 1947. Religious
liberty was a central consideration when the provisions were drafted. The agreements between the
State and the religious communities were determined to provide the best protection against another
"totalitarian” experience. After the memory of Fascism faded away, the church-state agreements were
seen in a different light. The agreements allow the churches to effectively contribute to the
development of provisions which respect the church's identity and are appropriate to their needs.
Several reforms of the Constitution have been proposed in Italy, but such reforms have not included
the provisions relating to religious liberty and church-state relations. The prevailing opinion is that
these provisions do not need any substantial changes.

The Italian Constitution guarantees religious liberty to everyone, regardless of their
citizenship. Article 19 provides that "all are entitled to freely profess their religious convictions in
any form, individually or in associations, to propagate them and to celebrate them in public or in
private, save in the case of rites contrary to morality [12]. Article 19 provides for freedom of religion,
but it does not address the specific issue of freedom of belief. The prevailing interpretation is that the
freedom to have and to disseminate an atheistic or agnostic belief is also fully guaranteed.
Additionally, the freedom to change your religion is unanimously considered a constitutional right
even if it is not specifically included in Article 19. Two articles of the Italian Constitution deal with
religious communities. Article 7 provides that

The State and the Catholic Church are, each within its own ambit, independent and
sovereign. Their relations are regulated by the Lateran Pacts. Such amendments to these Pacts as are
accepted by parties do not require any procedure of Constitutional evision [13].
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Under Article 7, the relations between the State and the Catholic Church are dictated through
concordats, which are considered to have the same validity as international conventions. The current
concordat, Accordo di Villa Madama, was concluded in 1984.

Article 8 affirms that all religious communities are equally free before the law and, in its
second part, deals with religious communities different from the Catholic Church, giving them the
right to organize themselves according their own statutes so long as they are not contrary to general
law.

All religious denominations are equally free before the law. Religious denominations other
than Catholic are entitled to organize themselves according to their own creed provided that they are
not in conflict with Italian judicial organization. Their relations with the State are regulated by law on
the basis of agreements with their respective representatives [14].

Relations with the State are to be dictated by agreements, or intese. The Italian state has
already concluded agreements with the Waldensians (1984), the Pentecostals and Adventists (1986),
the Jews (1987), and the Baptists and Lutherans (1993).

Aurticles Seven and Eight of the Italian Constitution are particularly important for the self-
determination of religious communities. Besides recognizing the sovereignty and independence of the
Catholic Church in its own order, Articles Seven and Eight grant all other denominations a high
degree of internal autonomy [15]. Other denominations are free to organize themselves in any manner
they desire. Additionally, they are protected against any assertion of jurisdiction by the State. The
constitutional caveat that church/state relations are to be regulated by Italian law applies only to the
organizational structure of the denominations, which must not be in conflict with the general
principles of Italian law on the subject of legal entities. This caveat does not concern the doctrines, or
other ideological principles, of the various denominations. Moreover, the last sections of Articles
Seven and Eight respectively guarantee the autonomy of the religious denominations. These sections
provide that the State may only deal with the legal organization of a denomination through a formal
agreement, i.e., under the condition of reaching an understanding with the denomination. Any
amendments to the agreements may be made only through a bilateral arrangement between state and
denomination. Hence, the State does not have the power to change the agreement through a unilateral
initiative. This allows the Catholic Church, and the six other denominations that have reached an
agreement with the State to know that their present legal status will not be altered against their will.

The remaining denominations, which operate in Italy without a formal agreement, are
governed by the law n. 1150 of June 24, 1929. This law, because of the historical background behind
its enactment, contains components that are contrary to the principles of the constitution. A proposal
for the reform of n. 1150, approved by the Council of Ministers in 1990, has not yet been submitted
to the Parliament for approval. Having been enacted by the State unilaterally, Parliament can alter n.
1150 without the agreement of the religious denominations affected by that law.
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2. Discussion of Constitutional Issues

As concerns the individual rights to religious freedom and equality, the Italian legal order is
in line with the main provisions of international law and the principles contained in most of the
Constitutions of the remaining Western countries. The discussion becomes more complex when one
passes from the rights of individuals to the legal position of the denominations, however. In this
domain, the Italian system of concordats and agreements distinguishes in some ways among the
various denominations. In some cases, these differences may have an effect on the legal position of
individual members of the various denominations. Examples of this discrimination can be found (i) in
the ways in which the state assists in the financing of
different denominations and (ii) in the kinds of religious education it permits in state schools.

a. The legal position of the religious communities.

Italian ecclesiastical law forms a three-tier system. The most prominent position is held by
the Catholic Church, which enjoys a preferential position secured by the Accordi di Villa Madama
and numerous other regulations in various ordinary laws. An intermediate position is held by those
religious communities which have come to an agreement with the State. The groups concerned here
are those which have existed in Italy for a long time (i.e, the Waldensians, the Jews and the
Protestants), or more recent groups which have no characteristics incompatible with Italian law. They
are guaranteed a position equivalent, if not equal, to that of the Catholic Church. In the lowest tier
are group that are perceived to be in conflict with public order. Examples of groups in the lowest tier
include the Muslims and Jehovah's Witnesses, both of which have only recently settled in Italy.
These groups are regulated by law n. 1159 of 1929 and the general laws on associations. The lowest
tier groups are excluded from some important privileges which are granted to those churches that
have the benefit of a concordat or agreement.

The three-tiered system developed as a result of Italian history and culture. Moreover, a
number of European countries use similar multi-level classifications. Although it is widely accepted,
the tier system should not be immune from further examination. A central problem with this system is
its applicability only to a limited number of denominations and the tendency of treaties and
agreements with individual denominations to expand to include matters which could have been dealt
with more effectively by uniform state laws. For instance, because they do not have agreements with
the state, Muslims and Jehovah's Witnesses cannot participate in the distribution of the State
collected taxes (0.8 percent of individual revenue assessments), nor can they deduct the sums
donated to their religious community from their taxable income, as do members of denominations
that do have such agreements [16]. A state law opening these channels of funding to all
denominations would show more respect for the "equal freedom™ guaranteed by Article 8 of the
Italian Constitution.

A similar criticism applies to other areas of Italian ecclesiastical law. There is no law
common to all religious communities concerning problems which could be solved uniformly like
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pastoral access to public institutions and schools. If such uniform a policy were in force, the
concordats and agreements would have to deal only with problems that are of particular interest to
separate denominations would be reserved for the concordats and agreements. For example,
conscientious objection to military service for Jehovah's Witnesses, ritual slaughter of animals for the
Jews, Sabbath rest for the Jews and Adventists are issues of special interest and would be suitable
subjects for the kind of special accommodation the state can give through a concordat. While
maintaining the cooperation between the State and the religious denominations, the content of the
agreements would be reduced to the matters which cannot be disciplined uniformly. Disparities
among different religious communities would thus be reduced.

In order to understand how the Italian system works and how the relevant constitutional
provisions are implemented, we must look beyond the constitutional questions at the way Italy has
resolved some of the other important issues of church-state relations. We may begin by examining
the legal status of religious communities in Italian law [17].

While only six religious groups enjoy the special status afforded by a concordat or other
treaty-like agreement, any group with religious aims may be founded without any prior authorization
or registration and may operate within the Italian legal order. The only limits are imposed by
considerations of public order and common decency. Religious denominations (or their legal entities)
may choose to establish themselves according to any one of four different types of legal structures:

(1) non-recognized associations, (2) recognized associations, (3) groups with civil law legal
status, and (4) registered-religions.

First, religious groups may attain private law standing by constituting themselves as non-
recognized associations [18]. Under this method, the denomination would attain a limited legal
personality which would include having independence in property matters and the ability to take legal
action. The denomination could attain this status without having to submit any constitutive act or
statute to any form of state control.

Second, a denomination could attain status as a recognized association under Articles 14-35
of the Italian Civil Code [19]. The establishment of this status involves more precise and binding
rules than does organization according to the first method. Recognized associations enjoy greater
legal capacity, but their foundation and activity is subject to considerable supervision by the State
authorities. In particular, recognized associations cannot purchase real property or accept donations,
inheritances or bequests without state authorization [20].

Third, denominations may obtain civil law legal recognition under Article Two of the Treaty
of Friendship, Commerce and Shipping concluded with the United States in 1948. About thirty
denominations have applied for and obtained legal standing in this manner. Until recently,
organization under this treaty had the advantage of granting potential tax benefits. Following some
variations in interpretation which resulted in the loss of these privileges, however, these thirty
denominations have now been granted a legal status similar to that of recognized associations.

The aforementioned methods of legal organization are potential avenues for obtaining legal
recognition for any group, whether religious in nature or not. A fourth possibility, exclusively for
religious organizations, is to obtain the status of a recognized religion. Most of the important

61



minority denominations like the Muslims, Mormons, Jehovah's Witnesses and Buddhists have used
this method to obtain legal recognition. This method is based on a law conceived especially for
groups with religious aims--law n. 1159 of 1929--which governs the exercise of the religions
registered in Italy. N. 1159 establishes that the religious groups will benefit from the same privileges
as groups with charitable and educational objectives, including important tax privileges for the
benefit of registered religions.

However, this law subjects bodies with religious objectives to stricter control than the
recognized associations, requiring authorization for purchases and sales and granting the State
authorities the right to replace the administrative bodies of the associations by a state commissioner
and to annul their decisions. Besides all the advantages and disadvantages linked with this provision,
the acknowledgement of legal recognition for religions under law n. 1159 of 1929 has great
significance
because it confirms the religious nature of the recognized body. It forms the basic precondition of an
application for concordat like agreement with the Italian state under Article Eight, Section Three of
the Constitution. As previously mentioned, the six denominations that have entered into agreements
with the Italian state are no longer subject to law n. 1159 of 1929. These denominations enjoy more
favorable provisions which are contained in their individual agreements.

A central problem with this system of differing levels of legal status is that it gives too much
discretionary authority to public powers to decide which legal status a group should have under
Italian law. Religious communities do not have an inherent right to conclude an agreement with the
government; the government has discretionary powers to determine whether it will enter into an
agreement with a given religious group. There is no barrier to guard against the government
improperly using its discretionary powers to grant preference to a denomination for political reasons.
The same criticism applies to the recognition of legal capacity for a religious group on the basis of
the law n. 1159, because such recognition depends on evaluations which could be defined as
"political.” A margin of flexibility in dealing with the variods applications coming from religious
communities would likely be appropriate. The lack of a definite procedure and the imbalance of
power, however, invites abuse on the part of the government.

b. Religion and the schools. In the sphere of education there is a clear difference between the
provisions that apply to the Catholic Church on and those that apply to other denominations [21].
The Treaty of Villa Madama stipulates that two hours of Catholic religious education will be taught
in play school and primary school and one hour at senior school per week. No religious education is
provided at the university level. The State bears the total financial burden of providing this education.
Each year at enrollment the pupils or their parents must declare whether they intend to take part in
Catholic religious education classes. If they decline, the pupils may concentrate on other subjects
during the designated period or they may leave the school grounds.

The teachers of religious education are appointed by the State educational authorities on the
nomination of the diocesan bishop. They must possess certain certificates of training which are proof
of their qualifications in theology and the church disciplines. Additionally, they must be recognized
by the appropriate church authority, usually the diocesan bishop, who gives written confirmation that
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they are qualified to teach religious education. If this approval is not granted, the State school
authorities may not appoint the teacher. If the approval is withdrawn, even during the course of the
school year, the teacher is precluded from further professional activity in that subject.

The six "state agreement” denominations may send their own teachers to the State schools if
pupils, their parents or the school bodies request them. School authorities and the church
representatives privately arrange these classes and the denomination must agree to bear the entire
financial burden. Meanwhile, the denominations without a formal state agreement do not have the
right to send representatives of their own to state schools.

The regulation of religious education contained in the Treaty of Villa Madama and the other
six agreements present some problems: (1) there is no confidentiality as to the denomination chosen
by the pupil; (2) the State is charged with the financial burden of Catholic religious education, but not
for the education of students of other denominations; (3) religious education classes are provided in
response to the requests of pupils only from those denominations that have concluded an agreement.
The problems of religious education are, however, general problems and cannot be changed except
by fundamental decisions that would require the reform of the entire Italian ecclesiastical law. Similar
problems appear in all parts of the system as well.

C. The financing of religious communities

The system of financing of religious communities is based on two principles: the channelling
of individual income tax monies to religious organizations, and the availability of tax deductions for
contributions to religious groups [22]. Italian law requires that 0.8 percent of the income tax revenue
be allocated either to religious purposes or to social interest purpose. The individual taxpayer can
choose whether his tax is applied to the religious purposes or to the social interest. The social interest
purposes include extraordinary measures against famine in the world, natural disasters, aid to
refugees, conservation of cultural monuments, etc. Government money funnelled to the Catholic
Church is used for the worship necessities of the population, the support of the clergy, welfare
measures benefitting the national community or third world countries, etc. Money can also be
channelled to one of the other six denominations that have signed an agreement with the Italian state.

The names of the religious communities admitted to take part in the financing system is
printed on the tax return form that each taxpayer has to complete. The taxpayer makes his choice by
signing under the name either of one of these churches or of the State. The whole system is run by
the State, which collects tax return forms and money from taxpayers. Once the State determines how
much of the 0.8 percent has to be allocated to each entity, the State transfers the corresponding
money to them. The revenue accruing from persons who have not declared their preference is
distributed among the different recipients on the percentage basis determined by the rest of the
population.

The second principle of the financing system is the possibility of off-setting, from taxable
income, donations of up to Lit. 2,000,000 to the Catholic Central Institute for the Support of the
Clergy, or to other denominations that have entered an agreement with the State. The two channels of
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funding described above are also open to the six denominations which have signed an agreement
with the Italian state. There are, however, certain notable peculiarities. For instance, the Christian
Evangelical-Baptist Union has declined to take part in the distribution of the 0.8 percent of income
tax revenues. The Union of Hebrew Communities has also declined, but has negotiated a tax
deduction for donations in its behalf up to a maximum amount of Lit. 7,500,000 (instead of Lit.
2,000,000, as prescribed for other denominations). The other four denominations with agreements
make use of both possibilities. The Waldensians, Adventists and Pentecostals have decided - apart
from relinquishing their right to the proportion of the 0.8 percent of the income tax equivalent to the
"choice not expressed” persons--to use these revenues for social and humanitarian purposes only.
These churches are of the opinion that the financing of the church and the maintenance of the clergy
should rely exclusively on donations by their members.

The new system of financing is generally better than the previous one. Before 1984, only the
Catholic Church was entitled to state financial support, and that support came from the general
budget of the State. Under that system, the money collected from all the citizens, even those who
were members of other religious denominations, was given to the Catholic Church. The new system
eliminates this unfairness. There are, however, certain fundamental characteristics of the present
provisions which may present problems, especially in the context of religious education. Particularly
problematic is the precondition of a state agreement for access to the two main channels of church
finance (0.8 percent of income tax and donation deductible from ta able income). Those
denominations without a formal agreement are excluded from every form of financing.

IV. CONCLUSIONS

The Italian version of church-state relations is a good example of the virtues and the flaws of
a system where the cooperation between the State and the religious communities is realized through a
number of agreements.

On one hand, through the concordati and the intese, religious groups directly take part in the
formation of the laws in areas specific interest to themselves. In this process, they have the
opportunity to voice their needs and to propose the legal solutions that they think might satisfy those
needs. Within certain limits, a legal system based on agreements can lead to the fruition of a large
amount of freedom for each denomination, as religious communities are not confined within a
legislative framework that, conceived for all the denominations, does not suit any of them perfectly.

On the other hand, this system fosters a certain degree of inequality among religious
communities. Such disparity might be acceptable if these differences reflected the different
characteristics of each religious group. Different legal rules canno be tolerated however if the legal
recognition of one group infringes, even if indirectly, on the fundamental rights which must be
assured to every group and to every individual regardless of their religion. The prominent German
jurist and legal scholar Hans Kelsen was convinced that the orderly progress of society results from
the right combination of liberty and equality. To maintain the balance between these two precepts is
the challenge that the Italian system of church-state relations must now face.
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IIEPKOBb M TOCYJAPCTBO B 3AIIAJIHOI1 EBPOIIE:
ATAJBSIHCKAS MOJIEJb

CuabBuo ®eppapu
ITpodeccop npasa
MunaHckoro yHUBEpCUTETA

I. BBEAEHHUE: CYTb METOJA

Knaccudukanus 1epkoBHO-TOCYJapCTBEHHBIX CUCTEM B 3amagHoil EBpone TpaguliMoHHO OCHOBaHA
Ha TPOWHOM DAa3CIICHUU; OHU OINPEACIAIOTCS IO-PA3HOMY - KaK CHCTEMBI OTHEJICHHS, CHUCTEMBI
KOHKOpJaTa ¥ CHCTEMbl HAlMOHAIbHBIX LepkBed. K cokameHuro, 53Ta TpaJULUOHHAS
KIaccuuKanys sBAsSETCS YCTapeBlIed M MaJloNoJie3Ha A MOHUMAHUS COBPEMEHHBIX pa3paboToK
B 00/lacTu LEPKOBHO-TOCYIapCTBEHHBIX OTHOIIeHUWH B 3amagHoit Espone. TpaguuuonHas
KJIaccuuKanys MpeyBeInduBaeT GpopManbHble acleKThl IepKOBHO-TOCYAAPCTBEHHBIX OTHOIICHHH
U HE yJAelsieT NOCTaTOYHOIO BHHUMAHHUS UX COAEPIKAHMIO, TO-€CTb, IOPUIAUYECKUM IOJHOMOYHSM,
JAHHBIM LIEPKBAM, W 3allIMUTE, NPEAOCTaBIAEMON MHIUBUAYaIbHBbIM BepyromuM. CieqoBaTenbHo,
OHA TaK)Ke MAaJoIoJIe3Ha ISl IIOCTHXKEHUS TOrO, BBIPUCOBBIBACTCS M, HECMOTpPS Ha pas3jInyus B
pa3HbIx EBponeiickux cucremax, o01ias Mojieb B cTpaHax 3anaHoi EBpomnsl.

OpHako, s HUKOMM 00pa3oM He YTBEpXkJIaw, 4TO (QopMalbHble KaTErOpUU CHCTEM
OTIEJICHMsI, KOHKOpAATa M HAIUOHAJIBHBIX LEPKBEH OJKBUBAJICHTHBI. YCTaHOBIIEHUE LEPKOBHO-
rOCYapCTBEHHBIX OTHOIICHUN 4Yepe3 KOHKOPAAT OTYETIMBO OTIMYAETCS OT YCTAHOBIICHHUS 4epe3
roCyJapCTBEHHBbIN 3aKOH, Kak 3To npoucxoaut B CoeaunenHsbix IllTarax ¢ cucremoil otaeneHus
WM B AHIJIMM C CUCTEMOM HallMOHANbHOM 1iepkBu /1/. Hanpumep, monoxeHus: KOHKOpAAaTa UMEIOT
Ty K€ CaMylo CHJIy, KaK U IIOJIO)KEHUS MEKIYHapOJHOrO IpaBa, U HE MOIYT, IO3TOMY, OBbITH
H3MEHEHB! OIHOCTOPOHHE. TakuM 00pa3oM, OHU MIPEJOCTABIISIOT 00Jiee CHIIbHYIO 3alllUTy HEPKBSIM,
YeM rocylapCTBEHHbIe 3aKOHBbL. OJHAKO, MOJIMCAHHWE KOHKOpJAATa HE SIBISETCS ONpeAesIoNINM
JJIEMEHTOM OTHOLIEHUS IOCYAAapCTBA K LEPKBU HU C IOJMTUYECKOM, HU C FOPUIUYECKOM TOUKH
3penust. Hanpumep, benbruiickas Karonuueckas 1iepkoBb 0€3 KOHKOpJaTa HAaXOAMTCS B JIydlIeM
IOPUINYECKOM TOJIOKEHHUHU, YEM ATO ObIBAET B HEKOTOPBIX CTPaHaX, I1€ KOHKOPAAT OBl MPHUHSIT.

MHoroe 13 TOro, 0 4yeM ObUIO YIOMSIHYTO, MOXET TaKkKe OTHOCUTHCSA K Pa3IHuUI0 MEXIY
CHCTEMaMH TOCYIapCTBEHHBIX 3aKOHOB, OCHOBAHHBIMM Ha JOCTM)KEHUU LIEPKBSIMHU OOIIECTBEHHO-
IpaBOBOIO cTaTyca (Kak B HalMOHAIbHBIX LEpKBiX ['epmanum u ['penun) uiam 4acTHO-IIPABOBOI'O
craTtyca (kak B Hanusx ¢ otaeneHueM B Hupepnanmax u @panmun). OO1ecTBEHHO-TIPABOBOM UITH
YaCTHO-IIPABOBOM CTaTyC LEPKBM HE SBISAETCS peUaroIiuM (HaKTOpOM, €CIM Mbl CMOTPHUM
UCKJIIOUUTENIFHO Ha COJIep)KaHUE, TO-€CTh, Ha (PAKTMYECKUI CTaTyC LEpKBEH B paMKax 3aKOHOB
Hatmu. Hampumep, nepksu B Hpnanauu, KOTOpble HE SBISIFOTCS OOILIECTBEHHO-IIPABOBBIMU
KOPIOPALMSIMHU, UMEIOT TaKOe K€ MPOYHOE IOPUINYECKOE MOJIOKEHHE, KaK U LEPKBU B ['epmanuy,
KOTOPBIE SIBJISIIOTCS 00I1€CTBEHHO-TIPABOBBIMU KOPIIOPALIUSMHU.

JlanHas cTaThs OyneT coCpeoTOUeHa Ha JIByX IVIaBHBIX BoIpocaX. Bo-mepBbix, MOXHO JH,

paccMmaTpuBasi COJEp)KaHHWE LEPKOBHO-TOCYIAPCTBEHHBIX CHCTEM, CYIIECTBYIOIIUX B 3amaaHON
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EBpomne, BeiBecTH 0011yI0 MOjEIb? Bo-BTOPHIX, HACKOJIBKO COIOCTAaBUMA UTAIBSHCKAs CUCTEMaA C

31011 "00mmeR Moaenpo?"
1. IEPKOBb U TOCYJIAPCTBO B 3AHAI[HOI71 EBPOIIE

MosxkHO 00HapYKUTH 00ITHIT 00pa3ell epKOBHO-TOCYIAPCTBEHHBIX OTHOIICHHUH B 3ara{HOM
EBporie, naxke ecinm 3TOT 00paser mpuMeHseTCs pa3IudHbIM o0pa3om.Ero riaBabie 3meMeHTsI: (1)
Ha MHIUBHUIYaJIbHOM YPOBHE - HEUTPAJIbHOE OTHOIICHHE rOCYNapCTBa K Pa3IMYHBIM PEIIUTHO3HBIM
CyObeKTaM, KOTOpBIE SBISIOTCS CBOOOJHBIMH B OTKPBITOM MPHU3HAHWU MPHHAUICKHOCTH K KaKOU
OBl TO HU OBUIO PEJUTUH, KOTOPYIO OHH MPEATIOYNTAIOT; (2) HAa KOJJISKTUBHOM YPOBHE - OUepUYCHUE
BHYTpH "0OmIecTBeHHOT0" cekTopa "penuruno3Horo” moja-cekropa ("urposoro mosis", "3aniuimeHHON
obmactu"), TIe pa3NUYHBIE PEIUTHO3HBIE CYOBEKTHI MOTYT HCHBITHIBATH MPEANIOUYTUTENHFHOE
oOpalieHne TO CpPaBHEHHUIO C HEPEIUTHO3HBIMH CyObekTamu; ¥ (3) Ha 000WX YpOBHSIX -
OTpaHUYEHHE TOCYAAPCTBEHHOTO BMEIIATENLCTBA B JIEJIa PEITUTHO3HBIX CYOBEKTOB IEHCTBHSIMH IO
YCTaHOBJICHUIO OCHOBHBIX MPaBWJI WM 1O HAOIIOACHHIO 3a TeM, 4TOOBI "UTpOBOE 1Mose" SBISIOCH
POBHBIM, a TPaHMIIBI YBaXKaJHch. TOT ke camblii 00paser; MOXKHO TaKke OOHAPY>KUTh B CTPYKTYpeE
MEXIYHAPOJHBIX W KOHCTUTYLHMOHHBIX HOPUAMYECKUX MOJOXKEHHH, KACAIOMIMXCS PEIUTHO3HOU
CBOOOIBI U IIEPKOBHO-TOCYIaPCTBEHHBIX OTHOIIIEHUH B 3amanHoii EBpomne /2/.

Ot o0mue TMONOXKEHUs TapaHTUPYIOT OeCHpUCTPAacTHOE OTHOLIEHHE CO CTOPOHBI
OOIIECTBEHHBIX BJACTEH, MOTOMY 4YTO JOJKHOCTHBIC JIMIA 00s3aHBl YBa)KaTh MPaBO TPakJaHHHA
CJIeIOBaTh JTFOOOW peluruy /3/ Wil MPUCOSTUHATHCS K JTFOOOW PEIMTUU U OBITh 3alUIICHHBIM OT
JTUCKPUMUHAIMH, OCHOBAaHHOW Ha OTHOIICHWH K PENUTuu /4/. DTH TOJNOXKEHUS TaKkKe 3aIIUIIatoT
BHYTPEHHIOIO aBTOHOMHIO DPEJMTHO3HBIX JEHOMUHAIMA B CTENEHH OOJbIICH, YeM Ta, KOTopas
rapaHTHPOBaHA JIJIsl HEPEIMTHO3HBIX acconuanuii /5/. OHM TakKe colepKaT ONaronpHsITHBIE MEPHI
JUIS BHEIIHWX JCHCTBUH PpENWTHO3HBIX JIEHOMHUHAIMM TakuX, Kak OOy4YeHHE peJINTdu B
rOCYJapCTBEHHBIX HIKOJIAX, MPOBEICHUE PEIUTHO3HOTO CIYXECHHS B apMHUH, IMMOCTPOWKH IEHTPOB
s Oorocmyxenus /6/. Hakoner, orpaHuueHue (OTHOCAIIEECS K MOpalid, OOIIECTBEHHOMY
MOPSAKY, 3A0POBBIO, 0€30MAaCHOCTH, WM MpaBaM TPETHETO JIHMIA) HA MPOSBICHHUE PEIUTHO3HOM
CcBOOOIBI BCErJa BKJIIOUEHO B OTH MOJOXKEHHS, YTOOBI Jjajiee ONpeNeiuTh OCHOBHBIC NpaBWiIa U
OTIpeNIeUTh TpaHuIIbl "UrpoBoro momus" /7/.

OTH DIEMEHTHl BBIACIAIOT TPAaHUIBl "MTPOBOTO TMOJNA", TAEC PEIUTHO3HBIE CYOBEKTHI
WCHBITBIBAIOT MPEANOUTUTEIBLHOE 00pallleHne MOCPEACTBOM HEPEIUTHO3HBIX OpraHoB. OIHAKO, 3Ta
KapTHHA OYEBUIHO CIMIIKOM YIPOIIAET CIOXHOCTh W HIOAHCHI, NMPEIOCTABISEMbIC PA3TUYHBIMH
IOPUINYECKIMH CUCTEMaMHU.

Bo-mepBbIX, HEKOTOpbIE TEPMHHBI MUMEIOT Pa3IMYHbIE 3HAYCHUS B PA3UYHBIX CTpPAHAX.
®paza "BHyTpeHHsSI aBTOHOMHS PEJIUTHO3HOTO cooluiecTBa’, HalpuMep, UMEeT HaMHOTO Oosee
mIMpokoe coiepxanue B ['epManun (Te oHa OXBAaTHIBAET TAaKXKe 00pPa30BATEIbHYIO U COLUAIBHYIO
JEeSTENPHOCTh LEPKBeH), 4eM dTo mnpoucxoautT B Mcnmanum (rie€ OHa OXBaThIBAET TOJBKO
PEIIMTHO3HYIO JIeATENbHOCTE). M1 B TO BpeMs Kak OOJbIIOE KOJUYECTBO HAIMHA YTBEPIKIAIOT

BHYTPECHHIOIO aBTOHOMHIO PEIIMTHO3HBIX IO 00pasiy, obmemy c EBponeiickum, "BHYTpeHHSS
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ABTOHOMUSA" MOYKET MMETh Pa3INYHOE 3HAYEHUE U, CIIEOBATENIBHO, PA3JIMYHOE BO3JCHCTBUE B
pasznuuHblx EBpomneiickux rocymapcTBax H3-3a TOrO, KakKMM 00pa3oM Kak[J0€ IPaBHTEIbCTBO
OTIPENIEINIIO 3TOT TEPMUH B TaKUX OOJACTAX KaK 3aKOH O TpPyJe, 3aKOH O Mpodcoro3ax U 3aKOH O
KOHKYPEHLINU.

Bo-BTOphIX, B TO BpeMs Kak oOpasel - OJuH M TOT K€ TMOYTH BCIoAy B 3amaaHoil EBpome,
MIPaKTUYECKUE MIPOSBICHUS €r0 B Pa3HBIX CTpaHax oTHyarorcsa. Hanpumep, jierko HallTH pasnuuue
MEXIy OOyYeHHWEM pEIUTHSIM B TOCYJapCTBEHHBIX mmKoynax Wrammm m @pannmu. B Uramum,
rapantupyercsi oOydeHre 1o KpalHed Mepe OJHOW peNMruu, B TO BpeMs kak Bo Dpaniuum B
IIKOJIaX HET HHUKAKOTO pPEeIMIuo3HOro oOpa3oBaHus. Ho 3TOT KOHTpAacT MOKa3bIBAE€T TOJBKO
Pa3IMYHYIO CTENEHb COTPYAHHYECTBA OOIIECTBEHHBIX BIACTEH C PEMTHO3HBIMU YUPESKICHUSIMH, a
HE OTHOIIECHHWE NPOTUBONOCTABICHUS K CAMOH MJE€ TOCYIapCTBEHHOIO COTPYJHUYECTBA C
penuruo3HeiM obpazoBanueM. Hampumep, Bo dpaHumy Kamemianbl UMEIOT JOCTYN K CPEeIHUM
mrkosiaM /8/. Pacmicanue Ha9ambHOM IIKOJIBI TAKKE YCTPOSHO TAaKUM 00pa3oM, KOTOPBIA MO3BOJISET
yUYaluMcsl TMONYYHTh PEIUrno3Hoe oOpa3oBaHue 0e3 BCAKOH TPYAHOCTH. DTOT K€ CaMblil TyX
COTPYAHMYECTBA 3aMETeH BO (paHIly3CKHX TIOpbMax, OoybHUIAX, 1 BO PpaHily3ckoii Apmuu, rie
rOCyJapCTBEHHBIE KallellaHbl O00ECIEeYHBAIOT PEIUTHO3HBIE YCIyrd. B MeHbled creneHu Tyx
COTPYZHHYECTBA TPOCTUPACTCS Jake B 007acTh (PUHAHCHUPOBAHHSA, TJE LEPKBH MOJIB3YIOTCS
HEKOTOPBIM HAaJIOTOBBIM OCBOOOIeHHEeM. Bo ®dpaHImu moKepTBOBaHMS B MOJB3Y PETUTHO3ZHBIX
OOIIMH MOTYT BBIYUTATHCS M3 HAJIOTOB, KOTOPBIE TPEOYETCs IUIATUTh HAJIOTOIUIATEIBITIKAM.

Penurnosnas momomib, cymectByromas B Mramuum wnm ['epmanum, MokeT OBITH Oosiee
OylarompusiTHa JUIsl TIEPKBEH, 4eM BO (paHIly3ckod cuctemMe, HO DpaHIy3CKOe TOCYAapCTBO
JEHCTBUTENIEHO COTPYIHUYAET C LEPKBAMU B TAaKUX OOJACTAX, KaK PEJIMTHO3HOE MPOCBEIEHUE,
coneiictBue u ¢uHaHCH. [109TOMY, MBI BHAMM, YTO UMEIOTCS CKOpEe pa3iMyHble BEPCHH OO0IIeH
MOJIEIH, YeM TPOCTO pa3nuuHble mozaenu. Crenys KiIacCU(pUKAIMH LEPKOBHO-TOCYIaPCTBEHHBIX
cucTeM, HelaBHO npeanoxeHHoi Koymom lypxamom /9/, Mbl Morim Obl 3aKIIOYHUTh, YTO MOJIEIH,
npeobnagammme B rocyaapcrBax - uineHax EBpomneiickoro Coro3a, TpOCTUPAOTCS  OT
0JIarOCKJIOHHOTO OTJIEJICHHUS 10 COTPYAHUYECTBA, TO-€CTh, OHH BCE MOTJIM OBl OBITh MOMEIIEHHBIMU
B IIpexesiax JOBOJIBHO Y3KOTO [Hana3oHa Ha CHEKTPE LEPKOBHO-TOCYNAPCTBEHHBIX CHUCTEM,
npemiokeHHoM npodeccopom  Jypxamom. bomee Toro, nmaxe CcTpaHbl, T/€ CYHIIECTBYIOT
HallMOHAJIbHAS WM TOCYJapCTBEHHASI LIEPKOBb, MOTYT OBbITh MOMEIIEHBI B ATOT AUANa30H.

OpnHako, HMEIOTCS  HEKOTOpble  HAalMOHAJIbHBIE  3aKOHBI, KOTOpbIE HE  MOTYT
XapaKTepu3oBaThCsd Kak croernuduueckas BepcHs o0paslia, a CKOpee NpPOTUBOpPEYAT CaMOMy
o0pasiy. Hexoropeie mpumeps! BkitouaroT: (1) 3ampemienue nposenutupoanus B ['pennn /10/; (2)
3alpelleHre PEeIMITHO3HBIX OpakoB 0€3 MpeAlIecCTBYIOIIEr0 TpakIaHCKoro Opaka Bo DpaHuuw,
I'epmannu u benprum; u (3) (uHAHCHMpOBaHHME HEKOTOPHIX IIEPKBEH M3 00IIero OromKeTa
roCyJapcTBa, TO-€CTh, C HAJIOTOB I'PaX/1aH, KOTOPbIC HE SIBISIOTCS WICHAMHU PEIIUTHO3HBIX OOIIWH,
MOJIYYAKOLIUX 3KOHOMHYECKYI0 MOANEPKKY, Kak 3TO npoucxoguT B I'peumn u Januu. Kopoue
TOBOpsI, TO €CTh 00JacTH, B KOTOPBIX HEOOXOAMMBI HEKOTOPHIE HM3MEHEHUS, YTOOBI TPUBECTH

Pa3INYHBIC HATMOHAJIBbHBIC CUCTEMbI B COOTBETCTBUC C O6H_II/IM EBpOHCfICKPIM 06p3.3LIOM.
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I11. IEPKOBb U TOCYJJAPCTBO B UTAJINU

Wrtamus Bechma Xxopomio BhnuchiBaeTcss B obOmuii EBpomefickuii oOpasen. Xots Oosbie
NEBSHOCTA IpoLeHTOB xkutened Mramum kpemensl B Kartonmmyeckoit Bepe, Toibko 30% wux
PETYISIPHO MOCELIAI0T MecCy B BOCKpeceHbe. OHaKo, MarcKuil mpecton HaxoauTes B Mranuu, 4to
obecnieunBaeT KaTonnueckoii iepkBu O0JIbIIOE BIMSHUE HA TOJUTUYECKHE U COLMAIbHBIE COOBITHS
B CTpaHE HE3aBHCHMO OT CTATUCTUYECKHUX (P O PETUTHO3HBIX YOCKICHUAX UTAIBSHIIEB.

[losTOMy HEyAMBHTENBHO, YTO KOHLENTYaJbHbIE PAaMKH LEPKOBHO-TOCYIApPCTBEHHBIX
OTHOWICHWH B MTanmuu ommparoTcs OCHOBATENbHO HA HACI0 COTPYIHHYECTBA, TaK KaK 3TO Takas
ujes, KOTopas Bcerjaa mojjepkuBaiachk KaTonudeckod JOKTPUHOM M OCYIIECTBISUIACH 4epe3
patudukanuio KoOHKOpAaTa Mexay LIepkoBbIO M pa3NUYHBIMU IPABUTENBCTBAMHU. MTanbsHCKOE
roCyJapCTBO 3aKIIOYHIIO COrNIalmeHus 1o oOpasmy Kartonmueckoro KOHKOpaaTra ¢ IIECTHIO
JICHOMUHAIUSAMU MEHBIIUHCTB, KOTOPBIE TAaKXKe JIOJDKHBI PACCMATPUBATHCS B CBETE TOTO JK€ CaMOTO
OpUHIUIA  coTpyAaHu4ecTBa. [IpeoOmanaromas TEHAEHIMA K  CTPOTO  ONpeAeTICHHOMY
COTPYAHHUYECTBY MEXIy TOCYJapCTBOM M IEPKBAMHU Obla OBEJECHA 0 HYKHOTO COCTOSIHUS
MPUHIUIIAMHA PETUTHO3HONW CBOOOIBI M PABEHCTBA, YTBEPAMBIIMMUCS B TEUYECHHE THOEPaTbHOTO
nepuoja W, Imocie naaeHus ¢amucTckoro peknma, Koncturymmer 1948 roma. [laxke ecnm
npoBeAeHWe B JKM3Hb KOHCTHTYynHMM OBLJIO BeCbMa MEIJIEHHBIM, 3TH MPHHLUIBI MPUMEHSIINCH
BE€CbMa DKCTEHCHUBHO HayuHas ¢ 1960-5bIX rogoB.

Cymmupysi, HWramus  (Bmecte ¢ I'epmanmeit u  Mcmanumeit) mpexacraBisier
"KoorepannoHUCTCKy0" Bepcuto EBporeiickoro o6pasma. OOmme 4YepThl HTaIbsSHCKOW BEPCHUU

OCYIECTBIIEHBI YEPE3 CUCTEMY COTJIAIICHUI MEX/Iy TOCYIapCTBOM M PEIUTHO3HBIMH OOLTMHAMHU.

A. IlepkoBs u rocynapctso B Utanuu, HaunHas ¢ OO0beTuHEHUS

Obbenunenne Hramuum B 1860 BBI3BalO CEPHE3HBI KPHU3UC B OTHOLICHHUSAX MEXIY
Karonuieckoii epkoBb0 ¥ HOBBIM rocynapctBoM. Jlnbepansnoe npaButenscTBo K.-B.KABYPA u
€ro TPEEeMHHKOB HMEJO LENbI0 TMPOLECC CEeKYISIpU3aluu OOIIECTBEHHBIX HWHCTUTYTOB U
oOmiecTBeHHOW Jku3HU. HekoTopble mpuMmepsl 3Toro mpouecca TakoBel: (1) BBeaeHue
00s13aTebHOTO TpaxkaaHckoro Opaka B 1865; (2) orpanmyenue Karommdeckoro peaurno3HOrO
o0pa3oBaHusl B TOCYJapCTBEHHBIX MKOJax B 1877; (3) pedopMa yroiaoBHBIX 3aKOHOB ISl 3AIUTHI
pemurun B 1889; 1 4) roCKOHTPOIIb OJIATOCOCTOSIHUSA U OJIArOTBOPUTENBHBIX yupexaeHuid B 1890.
Onmno3unus IepKOBHOM Mepapxuu OblIa Janee yCuieHa MepaMu, HalpaBICHHBIMUA Ha YMEHbBIICHHE
HSKOHOMHUYECKOH BIACTU LEPKBU (OCOOCHHO MyTEM OTMEHBI ONPEAEICHHBIX OOBEKTOB IIEPKBH H
KOH(UCKAIMH UX cOOCTBeHHOCTH B 1866 n 1867).

Oo6benunenne Mranuu Obuto 3akoHueHO B 1870 3axBaToM PrMa, KOTOpOE MOJIOKHUIIO KOHEIl
CBETCKOM BiacTH PUMCKHX mam. DTO COOBITHE MOPOAMIO BPaXA€OHOCTh, CO CTOPOHBI MHOTHX
karonukoB K KoponesctBy Mrtanuu. Mranus Obuta OOBMHEHA B MOMBITKE JUIIUTH PUMCKOTO mamy u
IepkoBb octaTkoB ux cBoOoabl Ilo psmy npuunH, KOHGIUKT Mexay Karomudeckoil epKOBbIO U

KoponeBctBom HUtamuu nHe Obun1 pemeH a0 | MupoBoit Boiinbel. Bo-nepsbix, WramesHckoe
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MPaBUTEIILCTBO COXPAHMWIIO Tpeobiafaronie yMepeHHyr moiauTuky B 1871, m ocobeHHO mocie
npomasbranuu 3akona o ['apantusix (" flegge delle Guarantigie "). Bo-Bropsix,u Pumckuii mama Jles
X1 (1878-1903), u JIx.Ixuoautte (KOTOPBIN Besl VTaabsIHCKYIO MTOJUTHKY B IIEPBBIX ISITHAIIATH
roJiax JIBaIIaTOTO CTOJIETHS) OBIITM CTOPOHHUKAMH 00Jiee THOKUX OTHOIICHHM.

[Tocre BoiiHBI, (ammcTckas mapTusi, KOTopas Haxoawjack y Biactu ¢ 1922 mo konma Il
MupoBoii Boiinbl, Havyanma mnonuTuKy mpumupeHus c¢ KarTomnueckol 1EpKOBBIO, KOTOpast
3aBEpIIMIACH B UTOTE MOJIMUCAHUEM JIATePAaHCKUI cornaimieHnit B 1929r. Otu cornamieHus: penim
npobinemy Puma nocpeactBom co3manus rocynapersa Batukan. Cornamenus Takke BOCCTAHOBUIH
4acTh NMPUBWIICTHHA LIEPKBU B psine obiacteit: (1) MarpumoHanmbHBIC 1ena; (2) SKOHOMHUYECKHE
BONIPOCHI; ¥ (3) penuruno3Hoe oOpa3oBaHUE B TOCYAAPCTBEHHBIX MIKOJIaX (KOTOPOE OBLIO 3aIpeIieHo
B T€UCHHE JTMOEPATHLHOTO ITEPUOIa).

[TIpoBosrnamenne Pecrmybnmukanckoir Kouctutynuu B 1948  co3mamo  OCHOBY  is
mepecMoTpa TeX YCIOBHH KOHKOpAATa, KOTOphIe OBUIM HaMMEHEE COBMECTHMBI C MPHUHIUIAMH
CcBOOOJIBI M PAaBEHCTBA B PEJIMTHO3HBIX BOMpoOcax, coxpaHeHHbIMH B Koncturynmu. OpnHako, mo
Py HAIMOHAIBHBIX U MEXIYHApOJIHBIX MPUUMH pedopma MTanbsHCKOTO 3aKOHA O LIEPKBU HE
Morjsia Obl ObITh Hawata 10 1980-bix TomoB. K Tomy Bpemenu, Mramus mpomnuia CyliecTBEHHBIN
nporecc cexynspuzanud. Hampumep, 3aKOHOJATENBCTBO BIEPBBIC BBEJIO IOPUAMYECKHI Pa3BOJ B
1970 r., u B 1978 1. ObUM JNEeTanU30BaHbl A0OPTHI. DTH U3MEHEHHS UMENH TITyOOKOe BO3/IEHCTBHE

Ha Uranesaackoe o6mectso /11/.

b. KoHcTuTyninonssie pamku

1. Onucanne KOHCTUTYHIMOHHBIX MOJIOKEHHM

@OyHIaMeHTalIbHbIE MOJIOKEHHs] MTalbIHCKOrO 3aKOHa O LEpKBU ColaepKarcs B
Konctutynuu. Craten 7, 8, u 19 umeror asoiiHyro uenb: (1) oxpana cBoOOAbl MHAMBUAYyMa B
PENMIUO3HBIX BOMPOCAX; U (2) rapaHTUPOBAHUE CUCTEMBI COTPYAHUYECTBA MEX]Y TOCYIapCTBOM U
peNUTrHO3HBIMH JeHOMUuHausMu. KoHctutynus Obuta copmynupoBana B 1947r., mocne maneHus
¢amm3ma. Penuruosnasi cBoOoja ObUTa IEHTPAJIbHBIM COOOpaKEHHWEM MPH CO3JaHHH ITPOEKTa
nosiokeHni. CorjlalieHus MeXly TOCyIapCTBOM M PEIMTHO3HBIMH OOIIMHAME OBLTH OMpPEIEIICHBI
TaK, 4YTOObI 00ECMEUNTh CaMyI0 HAWIYUIIYIO 3alUTy OT Apyroro "roramurapHoro" ombita. [locne
TOro, Kak mamsATh O Qamu3Me YIeTydyminach, Ha IEPKOBHO-TOCYJApCTBEHHBIE COTJIAIICHUS
nocMoTpenu B Apyrom cBere. CoOrnamieHus: MO3BOJSIIOT LEPKBSIM 3()(PEKTHBHO CIOCOOCTBOBATH
pa3paboTKe TOJOXKEHHH, KOTOPBIE YBAXKAIOT WACHTUYHOCTh LIEPKBH W COOTBETCTBYIOT HX
notpeOHocTsM. bbutn mpemnoskeHsl HeckKonbko pedopm Koucturynmm B Wranuu, HO Takue
pedopMBl HE BKIIOUWIA TOJOXKCHHS, KAacalolIUecs PEeIMTHO3HOW CBOOOABI U  IIEPKOBHO-
rOCy/IapCTBEHHBIX OTHOowEeHuH. IIpeoOnanaronmiee MHEHHE TAaKOBO, 4YTO OSTU TOJOXKEHUS HeE
HYKJAIOTCS HU B KAKUX CYILECTBEHHBIX N3MEHEHUSX.

Uranbsackas KoHCTUTYIMS rapaHTUPYET PEIUTHO3HYI0 CBOOOY KaXKIOMY, HE3aBUCUMO OT

ero rpaxknanctea. Ctaths 19 obecnieunBaet, 4To "Bce MMEIOT MIPABO Ha CBOOOIHOE MCIIOBEIOBAHHE
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CBOMX pEJIMTHO3HBIX YOEXKIAeHUH B I000i ¢(opMe, HMHIUBUAYATbHO WIH B AacCOIMALUAX,
pacmipocTpaHaATh UX M MPOBO3IJIAIIATE MX IyOJMYHO WJIM B YaCTHOM MOPSJIKE, 32 HUCKIIOUYEHHUEM
ciy4aeB oOpsmoB Borpeku mopaiu /12/. Crates 19 oGecrednBaeT cBOOOIY PEUTHH, HO OHA HE
oOpamraercs K crnenupuIecKuM BompocaM cBoOoabl penuruu. [IpeoOriamaromniasi WHTEpIIpETAIHs
TaKoBa, 4YTO CBOOOJA MMETh M PACIPOCTPAHATH ATEUCTHUYECKUE WIIM arHOCTHYECKUE yOEeKIeHUs
TaKKe TMOJHOCThIO TapaHTtupyercs. Kpome TOro, cBo0Ooma W3MEHSATh CBOIO  PEJIHUTHIO
paccMaTpuBaeTCsl €AMHOTIACHO KaK KOHCTHTYLIMOHHOE IpPaBO, Jake €CIM 3TO HE BKIIOYEHO
CHELMAJILHO B cTaThio 19.

JIBe craten MranpsHckoi KOHCTUTYIIMM MOCBSAIIEHBIO pEIUTHO3HBIM oOmuHam. Ctatbs 7
00ecIIeunBaET, YTO

"TocymapctBo m Katonmdeckas IIepKOBb, KaXKIble B Tpeaesiax COOCTBEHHOW  cQephl,
SABIISIFOTCS HE3aBHCUMBIMH M CYBEpEHHBIMU. VX OTHOIIEHUS PETyTUpPYIOTCS B COOTBETCTBUH C
natepanckumu  JloroBopamu. [lonpaBku k 3TM JloroBopam, KOTOpBIE HPUHSATHI CTOPOHAMH, HE
TpeOyIoT HUKaKoi mponeaypsl KonctutynmonHoro nepecmorpa' /13/.

[To cratbe 7, OoTHOIIEHUST MEXAY rocynapcTBoM u KaTonmdeckoil 1EepKOBBIO JUKTYIOTCS
gyepe3 KOHKOPJAThI, KOTOPbIE pacCMAaTPUBAIOTCS KaK MMEIOUINE Ty XK€ IOPUIUYECKYIO CHITY, YTO H
MEXIyHapoJHbIe coraiieHus. Tenepernuii koHkopaar, Accordo di Villa Madama, Obut 3akimodeH
B 1984r.

CraTtbst 8 TOATBEPHKIAET, YTO BCE PEIUTHO3HBIE OOLIMHBI OAMHAKOBO CBOOOIHBI IEpen
3aKOHOM M, BO BTOpPOIl CBOEW 4YacCTH MMEET JeJI0 C PEIUTHO3HBIMU OOLIMHAMH, OTIUYHBIMU OT
Karonudeckoit epkBy, IpeoCTaBIsAs UM IPAaBO OPTaHU30BBIBATH CEOS COTTIACHO UX COOCTBEHHBIM
ycTaBaM B TOM Mepe, B KaKOBOM OHU HE MPOTHUBOPEUAT 00IIEeMY 3aKOHY.

Bce penuruosHele AEHOMHHALMM OJMHAKOBO CBOOOJHBI TEpel 3aKOHOM. PenuruosHbie
JCHOMUHAIIMA WHbIE, YeM KaTOJMYECKUE, HMEIOT IPaBO OpraHU30BaTh ce0s COrJacHO HX
COOCTBEHHOMY KpeIo IpH YCIOBHUH, YTO OHU HE KOH(MIUKTYIOT ¢ WranbsHckoil cyneOHOU
opranuzanueii. VX OTHOLIEHHS ¢ TOCYAapCTBOM PETYJIHMPYIOTCS B COOTBETCTBUU C 3aKOHOM Ha
OCHOBE COTJIAIIEHUH C UX COOTBETCTBYIOIIUMHU MpeACcTaBUTENsIMU /14/.

OTHOWIEHUSI C TOCYJapCTBOM OPTraHU3YIOTCS B COOTBETCTBHHM C COTJIAIICHUSIMH, WIN
lintese. OMranbsHCKOE TOCYIapCTBO YK€ 3aKIIOUMIO corjamenus ¢ Banpnesuwannamu (1984),
[Iatunecsataukamu u Ansentuctamu (1986), nyaesmu (1987), bantucramu u Jlrorepanamu (1993).

Cratem 7 m 8 Uranbsiackoii KOHCTHTYIIMM OCOOCHHO BaXKHBI JUISI CaMOOIPEIEICHUS
penuruo3Heix oommH. KpoMe npusHanus cyBepeHUTETa U HE3aBUCUMOCTH Katonndeckoi IepKBH B
COOCTBEHHOM YIIPABJICHUH, 3T CTaTbU IMPEIOCTABISIOT BCEM IPYTUM JIE€HOMUHAIMSM BBICOKYIO
CTENeHb BHYTpeHHeW aBToHOMHH /15/. Jlpyrne neHOMHMHAIUM CBOOOJHBI OPraHM30BHIBATH CEOs
MOOBIM CIIOCOOOM, KaKUM OHH jkelaroT. Kpome Toro, oHM 3alIMIICHBI OT JIOOOTO YTBEPIKICHUS
IOPUCIUKIUYU TocyaapcTBa. KOHCTUTYIIMOHHOE MPEIOCTEPEKEHUE O TOM, YTO OTHOIICHHUS IEPKBH H
roCyJIapcTBa JOJDKHBI PErYIHPOBATHCS B COOTBETCTBHHM C MTaibsHCKMM 3aKOHOM, HMPUMEHSETCS
TOJIKO K OpPraHU3al[MOHHOW CTPYKTYpE JACHOMHHALIMH, KOTOpas HE JOJKHA ObITh B KOH(MIUKTE C
OOmMMH TpUHIMINAMU MTaNbsSHCKOTO 3aKOHAa 10 BOMNPOCY HOPUAUYECKHX OOBEKTOB. ITO

NpCOOCTCPCIKCHUC HC KACACTCsA AOKTPHH, HWIIHW APYTUX HACOJIIOTHUUYCCKUX MNPUHIMUIIOB, PA3JIMYHBIX
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neHoMmuHanuil. Kpome Toro, mocnenHue paszenbl ctatell 7 U 8§ COOTBETCTBEHHO TapaHTUPYIOT
aBTOHOMMIO PEJIMTHO3HBIX JIEHOMMHAIUI. OTH pa3zesnsl 00yCIOBIMBAIOT, YTO TOCYIapCTBO MOXKET
HUMETH JIeTI0 TOJIBKO C IOPUIUYECKUM YCTPOWCTBOM JCHOMHHALIMU Yepe3 popMalbHOE COTJalleHue,
TO €CTh, NPH YCIOBHUH JOCTHKCHHS IOHHMAHHUS C JeHoMuHanuei. JloOple mOMpaBKH K
COIJIALICHUAM MOTYT OBITh CHEJaHbl TOJBKO 4Yepe3 [BYCTOPOHHIOID JOTOBOPEHHOCTh MEXIY
rocyJapcTBOM H JeHoMmuHaiumei. CleqoBaTenbHO, TOCYAapCTBO HE HUMEET IpaBa H3MEHSTH
COIJIalllEHHE MO OAHOCTOPOHHEN WMHUIMATHBE. DTO MO3BoJsieT KaTommdyeckoll LEpPKBH M IIECTH
JIPYyTUM JTE€HOMUHAIMSIM, KOTOpPbIE JOCTHIJIM COTJIAIIEHHS C TOCYAapCTBOM, 3HATh TO, YTO HX
CYIIECTBYIOIIUI MPABOBOM cTAaTyC He Oy/IeT M3MEHEH MPOTHB UX JKEJIaHUS.

OcranbHble JeHOMHUHAIMK, paboTaromme B HMramuum 06e3 ¢GopMaabHOTO COTJIANICHUS,
YIPaBJISIOTCS B COOTBETCTBUU C 3akoHOM N. 1150 ot 24 wutons 1929 r. DToT 3aK0H, BCIEACTBUE
HUCTOPUYECKOW TIOJOMJICKHM BBEJIEHUS €ro B JEHUCTBHE, COJCPKHUT KOMIIOHEHTHI, KOTOpHIC
npotuBopeuaT nupuHIuUnaM Koacturymuw. IIpemnokernme o pedopme n. 1150, omoOpenHOE
CoBetom MunnctpoB B 1990r., emie He mpeacraBieHo Ha paccMmorpeHue [lapmamentom nms
onoOpeHus. BBeeHHBIN TOCYIapCTBOM OJHOCTOPOHHE, TOT 3aKoH N. 1150 MoXeT ObITh H3MEHEH

[Mapnamentom Ge3 cornacus peTUTruO3HBIX JEHOMUHAIHA, 3aTPOHYTHIX THM 3aKOHOM.

2. O6cyxnenne KoHCTUTYIIHOHHBIX TPOOIIEM

Uro Kacaercs WHIMBUAYAIbHBIX TIPaB Ha pPEIUTHO3HYI0 CBOOOMYy U PaBEHCTBO,
UtanbsHCKUI  MpaBOMOPSAOK HAXOAUTCS B COOTBETCTBUM C TJIABHBIMH  IOJIOKECHHUSIMHU
MEXIYHApOJHOTO TIpaBa M MPHUHIUIAMH, COJCPKAIMUMUCS B OOJBIIMHCTBE KOHCTUTYIIHHA
OCTaNBbHBIX 3amajgHblX cTpaH. OpaHako, OOCYXIEHHE CTaHOBHTCA Ooyiee CIOXKHBIM, KOrjaa
MIPOUCXOJUT NEPEXO0] OT MPaB UHAMBUIYAJIbHBIX JIUL K IOPUIUYECKOMY MOJIOKEHHUIO T€HOMUHALIUH.
B »T0#i oOmactu UranbsHCKas cucTeMa KOHKOPJATOB M COTJIAIICHUH pa3inuyaeTcs HEKOTOPHIM
00pa3oM IpH Mepexo/ie OT OJHOW TEHOMUHAIMH K APYroi. B HEKOTOPHIX Cilydasix 3TH pa3HOTIacus
MOTYT HUMETh BIUSHUE Ha IOPUAMYECKOE IOJIOKEHHE WHJMBUIYAIBHBIX YIEHOB PAa3JIMYHBIX
neHomuHanui. [Ipumepsl 3TOM AMCKpUMHHALIMKM MOTYT ObITh HaiieHsl (1) B cmocobax, KaKMMH
roCyJIapCTBO TIOMOTaeT B ((MHAHCHPOBAHUH PA3IMYHBIX JEHOMUHAIMN U (2) B BUJaX PEITUTHO3ZHOTO

06pa30BaHI/I$I, KOTOPOC OHO pa3pCmiacT B roCyaapCTBCHHBIX HIKOJIAX.

da. IOpI/II[I/ILICCKOG IMMOJIOXKCHUEC PCIIMTUO3HBIX 06IJ_II/IH.

WtanpsHCKUIT 3aKOH O IEpKBH 00pa3yeT TpexcioWHyw cuctemy. Hambonee mnpodHbie
MO3ULMHN  yAepKuBaroTcsl Karonnueckoil LEpKOBBIO, KOTOpas IMOJb3YETCA NPEANOUYTUTEIBHBIM
MOJIOKEHHEM, TapaHTUPOBaHHBIM KOHKOPIATOM M IPYTMMH MHOTOYMCJIEHHBIMU ITOCTAHOBJIEHUSAMU
B pa3MYHBIX OOBIYHBIX 3aKOHaX. [IpOMEXYTOUHOE TMOJIOKEHHE 3aHUMAIOT TE€ PETUTHO3HbIE
OOLIMHBI, KOTOpPbIE AOCTUINIM COTJAIIEHHUS C TOCYAapCTBOM. JTO TPYIIbI, CYIIECTBYIOIIHE B
Utanuu B TeueHue AIUTENBHOTO BpeMeHU (To ecTb, Banpaesunanusl, Uyneu u [Iporectantsl), umm

Oomee HCOAaBHHUC TIpPYHIIbl, KOTOPLIC HE HMCIOT HHKAKUX XapaKTCPUCTHK, HCCOBMCCTUMBLIX C
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WranpsHackuMm 3akoHOM. M rapaHTHMpOBaHO IIOJIOKEHHE, SKBUBAJEHTHOE, €CIM HE PaBHOE,
nonoxkennto Karonmueckoit nepkBu. B camMomM HHM3KOM cIllO€ pacrojaraloTcs TPYIIIbI, KOTOPBIE
BOCTIPUHMMAIOTCSI KaK HaxoJsuiuecs B KOH(IUKTE ¢ 0OmecTBeHHBIM nopsakoM. Cpenu oOUIMH B
CaMOM HM3KOM CJIO€ HaxoJsTCs, Hampumep, Mycyinbmane U Cuaerenu Merosel, auiib HEJAaBHO
obocHoBaBmuecs B Utanuu. VX nesTenbHOCTh PEryaupyeTcsi B COOTBETCTBUH C 3akoHOM N. 1159 ot
1929 r. m obmmMu 3akoHamMu 00 acconuanusax. Camble HU3MIME TPYIIBI JIAMIEHB HEKOTOPBIX
BAKHBIX TNPUBHUIIETHM, KOTOpBIE IMPEAOCTABISAIOTCA LEPKBAM, HMEIOIIMMHU COIVIAIIEHUS C
roCy/1apCTBOM.

TpexcnoiiHas cucTema SIBIAETCA CHEACTBHEM HWTAIbIHCKOW WUCTOPUU M KyJIbTYyphl. boiee
TOTO, psA EBpoNeicKHX CTpaH MCIOJIB3YIOT TIOJ0OHBIE MHOTOCTIOWHBIE KiTaccupuKanuu. XOoTsS OHa
IIUPOKO TPHHSTA, CIOWHAs CUCTeMa HE JIOJDKHA OBITh CBOOOTHOW OT JAIbHEHIINX IMPOBEPOK.
I'maBHas mpobiema B 3TOW CHUCTEME - BO3MOXKHOCTH €€ MPUMEHEHHsS TOJBKO K OrpaHHYCHHOMY
KOJMYECTBY JACHOMMHALIMN, a TaKXKe K BKIIOYEHUIO B ATH TEHACHLMH JIOrOBOPA U COTJIALICHHS
BOIIPOCOB, C KOTOPBIMH MOT OBbI OoJiee 3 (HEKTHBHO CITPABUTHCS €TMHOOOPa3HbIN roCyIapCTBEHHBIN
3akoH. Hampumep, mockosbky MycynbMmane U CBuzaerenu VeroBel HE MMEIOT COIVIAILIEHUS C
roCyJapCTBOM, OHH HE MOTYT y4YacTBOBaTb HHM B paclpeAelieHHH COOpaHHBIX TOCYJapCTBOM
Hanoros (0,8 % WHAMBHIYaTBFHOTO MOJOXOJHOTO HAJIOTa), HU B yIEPKaHUU CYMM, NIEPEIaBaEMbIX B
Jap WX PEIUTHO3HBIM OOIIMHAM M3 00JlaraeMoro HajJoroM J0XO0Jla, KaK 3TO JENAlOT YJICHBI
JICHOMHHAIINNA, Y KOTOPBIX €CTh Takue corjamenus /16/. ['ocymapcTBeHHBIH 3aKOH, OTKPBIBAIOIITUI
9TH KaHaiubl (DOHAMPOBAHUS BCEM JACHOMHHALIMSAM, MOKa3an Obl OoJbllle yBaXeHHS K '"paBHOM
cB00OIC", TApaHTUPOBAHHOM cTaThel 8 MTambsIHCKONH KOHCTHTYITHH.

[MogoOHast kpuTHKa MpUMEHNMa K ApYruM obnactam WranmbsiHCKOTO 3aKOHa O 1epkBU. Het
HUKAKOTO 3aKOHa, OOIIETOo JIJIsl BCEX PEIMTHO3HBIX OOIIMH, KaCalomIerocs mpodiieM, KOTOPhIe MOTIIH
Obl OBITH PEUICHBI €AMHOOOPA3HO, HAPUMEpP, NPOOIEMBI TACTOPCKOTO AOCTyNa K OOIIECTBEHHBIM
yupexxaeHusM u mkonam. Ecnu Obl Takas equHOOOpa3Has MONUTUKA ObUIa B CHIIE, KOHKOPIATHl U
COTJIALICHHUS UMENU OBl JIeJI0 TOJBKO C MPOOJIeMaMHu, KOTOPhIE UMEIOT CIEeHU(PUUECKUN HHTEpeC
JUIS OTAETBHBIX JEHOMHUHAIMA W KOTOpble ObUIM OBl 3ape3epBHPOBAaHBI 3a KOHKOpIATaMH H
cornameHusasmMu. Hampumep, oTka3 OT HECEHMs] BOMHCKOM TMOBHHHOCTH II0 PEJIMTHO3HBIM
coobpaxkenusim s Ceuzereneid MeroBel, pUTyaqbHOE >KEPTBOINPHHOIICHUWE >KUBOTHBIX IS
nyneeB, CyOOOTHUN OTIBIX ISl UYI€EB U aJIBEHTUCTOB - 3TO MPOOJIEMBI CIIEIMATIBLHOTO UHTEpECa U
OHU OBLTH OBl MOAXOISIIMMHU TEMaMH IS CBOETO POJAA CIEHUATBHOTO COTJIACOBAHMS, KOTOPOE
roCy1apCTBO MOXKET JaTh uepe3 KoHkopaaT. [lpu mnojgaepkaHuu COTpyIHUYECTBA MEXKIY
rOCyJapCTBOM M PEIIMTHO3HBIMU JEHOMUHAIMSAMHU, COJIEPKAaHUE COTJIAIICHU ObUIO OBl CBEIEHO K
BOMPOCaM, KOTOpbIE HE MOTYT OBITh YCTAHOBIJIEHBI €IMHOOOpPA3HO. Pazmuuusi Mexay pasHbIMH
PEIMTHO3HBIMU OOIIMHAMU OBUTH OB TAKUM 00pa30M HHBEIUPOBAHBI.

UroObl TOHATH, Kak paboraer WTanmbsHCKas CUCTEMa M KaK OTHOCSIIUECS K Jeiy
KOHCTUTYLMOHHBIE TOJIO)KEHHUS BHEIPSAIOTCA B JKU3Hb, MBI JIOJDKHBI TOCMOTPETh 3a MpEAeIibl
KOHCTUTYLIMOHHBIX BOIPOCOB Ha TO, KakK MTanus pemmiaa HEKOTOpPHIC IPYrHe Ba)KHBIC MPOOJIEMBI
LEPKOBHO-TOCY/IApPCTBEHHBIX OTHOLIEHHH. MBI MOXKE€M HayaThb C M3y4Y€HHUsS IPaBOBOrO CTaTyca

PENUTHO3HBIX 001KH B MTanesHckom 3akoHe /17/.
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B To Bpems Kak TOJBKO IIECTh PEIIMTHO3HBIX TPYIII MOJIB3YIOTCS CIEIHATbHBIM CTaTyCcOM,
MPEIOCTABIsIEMbIM KOHKOPJATOM WM JPYTMM TOAOOHBIM COTJalleHHeM, Jiro0as rpymmna c
PENUTHO3HBIMH TIETISIMA MOKETOBITh OCHOBaHa 0€3 Kakoro-to Obl HHM OBUIO TPEIIIECTBYIOMIETO
paspemeHust Wik PeTUCTPallii U MOKET paboTaTh B mpezenax MTanbsHCKOro MpaBoBOTO MOPSIKA.
EnuHCTBeHHBIE OTrpaHUYEHUS HAKJIAIbIBAIOTCS COOOpPaKEHUSMHU OOIIECTBEHHOTO MOpSAKa H
OOMICTIPUHATOTO MPUINYus. Penurno3npie JeHOMUHAIUY (MU UX IOPUAUYECKUE 3aBEACHHSA) MOTYT
BbIOpaTh UIsI CBOETO YUPEIUTENHCTBA JIIOOYI0O M3 YEThIPEX pA3JIMYHBIX THIIOB IOPHIUYECKUX
cTpykTyp: (1) Hempu3HaHHBIE accorualyy, (2) Ipu3HaHHBIE acconuanuy, (3) TPyNIbI C MPABOBBIM
CTaTyCOM I10 TPaKJAHCKOMY 3aKOHY, U (4) 3aperucTpupOBaHHbIC PEIUTHH.

B mepBoM ciydae penuruosHele TpyOIbl MOTYT JAOCTHYb YaCTHO-TIPABOBOTO IOJIOKEHHUS,
yupexxaasi ce0si Kak Hernpu3HaHHbIe accormanuu /18/. [To 3ToMy MeToqy A€HOMHHALUS JOCTHTACT
OTPaHUYECHON MPAaBOCYOBEKTHOCTH, KOTOpas BKIIOYAET OOpETEHHE HE3aBHCHUMOCTH B BOIPOCAX
COOCTBEHHOCTH W TPaBO COBEPIIATh JIETATBHYIO NEATENBHOCTh. J[€HOMHMHAIUS MOXET IOCTHYb
ATOT'O COCTOSIHUS 0€3 TOT0, 9YTOOBI UMETh HEOOXOAMMOCTD MPEICTABUTh HA PACCMOTPEHHE KaKOi ObI
TO HU OBUIO YUPEAUTENBHBIM aKT WIN yCTaB HU JUIS KaKOW (POPMBI FOCYIapCTBEHHOTO KOHTPOJIS.

Bo BTOpOoM cnydyae neHOMHHALUS MOXET JOCTHYbL CTaTyca MPHU3HAHHOM acCOIMALUU IO
crathsiM 14-35 Uranesuackoro ['pakmanckoro Kopekca /19/. VYcraHoBiaeHHe 3TOro craryca
npeaycMaTpuBaeT 0ojee TOUYHbIE M 00s3aTeNbHbIE MpaBUIIa, YeM YUPEKICHHE COTJIaCHO MEPBOMY
Metony. [Ipu3HaHHBIE acCONMALUMU TMOJB3YIOTCS OOJBIIUMH IOPHUINYECKIMH BO3MOXHOCTSIMH, HO
UX YYPSKICHHE ¢ JICATEIbHOCTh IOAYMHEHBl 3HAYUTEIBHOMY HAA30py CO CTOPOHBI
rOCyJapCTBEHHBIX OPTaHOB. B WacTHOCTH, MpU3HAHHBIE ACCOLUMAIMM HE MOTYT KYIHTH PEalbHYIO
COOCTBEHHOCTh WJIM TIPUHUMATh TIOKEPTBOBAHUS, HACJIEICTBO WIIM 3aBEIIATeNIbHBIA OTKa3
HEABIKUMOCTH 03 rocynapcTBeHHoro paspeuienus /20/.

[lo TperbeMy THUIy NEHOMHHAIIMA MOTYT IOJYYUTh I'PaXKITaHCKO-TIPABOBOE FOPUIMUECKOE
MpU3HAHUE B COOTBETCTBHU CcO craTheil 2 CornameHusi o Jpyx0e, TOProBlieé W CYIJOXOICTBY,
3akmoyeHHoMy ¢ CoenmnenHbiMu IlItatamu B 1948r. IlpubnusuTensHO TPUALATH JTEHOMUHAIMA
MOJIAJTH 3asIBKU U TIOJTYYHIIN IOPUANUYECKOE MOJI0KEHUE TI0 ATOMY crtoco0y. Jlo HelaBHETO BpeMeHH,
YUPEIUTENHCTBO M0 3TOMY COTJIAIICHHIO MMEJO MPEHMYILIECTBO MPEIOCTABICHUS MOTCHIIUAIBHBIX
HAJIOTOBBIX  BBIroJ. OJHAaKo, BCIEACTBHE HEKOTOPHIX  IIOCIEIOBABIINX HM3MEHEHHH B
WHTEpHpETaIH, KOTOPhIe MPHUBEIH K MOTEPEe dTUX MPUBWICTHHA, 3TUM TPHUALATH ACHOMUHALIUSM
Tenepb NPeI0CTaBICH MPAaBOBOW CTATyC, MOJOOHBIN CTaTyCy MPU3HAHHBIX ACCOIUAIIHA.

BrlmeynomMsiHyTele  METOABI  FOPUAMYECKOTO YUYPEIAUTEIbCTBA - OTO IOTCHIHAIBHBIC
HaANpaBJICHUS JUIS TOJYYEHHs FOPUAMYECKOTO MPHU3HAHMS JUIsl JIIOOOW TPYIIIBI, SBISETCS JH OHA
PEIIMTHO3HOW 1O CBOEH mpupoie uiud HeT. YeTBepTas BO3MOXKHOCTb, HCKIIOYHMTEIBHO IS
PEIIMTHO3HBIX OpraHU3alfif, COCTOMT B TOM, YTOOBI MOJYYHTh CTAaTyC MPHU3HAHHOW PEIUTHUU.
BosbImMHCTBO MPEICTaBUTENBHBIX PEIMTHO3HBIX MEHBIIUHCTB, TAKUE, KaK MyCYJIbMaHe, MOPMOHBI,
CBunerenu MeroBel ¥ OyIIUCTBI KCIOJB30BANIA ITOT METOHA Ui TMOMYYCHHUS IOPHUINYECKOTO
MPU3HAHUSA. DTOT METOJ] OCHOBAH Ha 3aKOHE, 33 [yMaHHOM CHEIMAIbHO ISl TPYII C PEIUTHO3HBIMH
uesasiMu - 3akoH N. 1159 ot 1929 1., KOTOpBIH yrpaBisieT OTIPABICHUEM PEIIUTUI, PErUCTPUPYEMBIX

B Utanuu. 3akon Nn. 1159 ycranaBiauBaeT, 4YTo pelMruo3Hble TPYMIbl OyayT MOIb30BATHCSI TEMU KE
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MPEUMYIIECTBAMHU, YTO U TPYHIBI C OJIarOTBOPUTENHHBIMU U 00pa30BaTEIbHBIMHY IIETSIMHU, BKIIIOUast
Ba)KHBIE HAJIOTOBBIEC IPUBUJIETUH B NOJIb3Y PETUCTPUPYEMBIX PEJIUTHUI.

OpHako, 3TOT 3aKOH MOJBEPraeT 3aBEJCHHs C PEIUTHO3HBIMH IEeNsIMU OoJjiee CTpOromy
KOHTPOJIIO, YeM IpU3HAHHbIE AaCCOIMALUHU, TPeOys CAHKIMOHHPOBAHMSA KYIUIM U TPOJAXKH H
MIPENOCTaBIsIl TOCYJApCTBEHHBIM BJACTSAM IPaBO 3aMEHATh AJMHUHUCTPATHBHBIE OPraHbI
accolMali TOCYyIapCTBEHHBIM CIELUAIbHBIM YIIOJJHOMOUYEHHBIM W IIPAaBO AaHHYJIMPOBATh HX
pemienusi. Kpome BceX NPEUMMYIIECTB W HEBBITOJ, CBSA3aHHBIX C 3TUM IIOJIOXKEHHUEM 3aKOHA,
MOATBEPKACHUE OPUANYECCKOTO MPU3HAHUA ISl PEIUruil coriiacHo 3akoHy N. 1159 ot 1929 r.
uMeeT OoNbIIoe 3HaUYeHHE, TIOTOMY YTO OHO MOATBEPKIACT PEIUTHO3HYIO MPUPOAY HMPU3HAHHOTO
oprasa. 9To CO3/1a€T OCHOBHOE MPEABAPUTEIBLHOE YCIOBUE JUIsl IOJIa4YM 3asBJICHUS HA COIJIAlICHHE,
mojo0HOe KOHKOpAaTy, ¢ MrambsHckuM TocymapctBoM (c.8, pasgena 3 Korcrurymmm). Kax
YIOMHHAJIOCh PaHbllle, IIECTh AEHOMUHALUN, KOTOPbIE BCTYNWIHM B coryameHus ¢ UtanbsHCKkuM
rOCyIapCcTBOM, OOJIbINIe HE MOAYMHEHHBI 3aKoHY N. 1159 oT 1929 1. DTN NeHOMUHAITUH TIOJIB3YOTCS
Oosee OMArompusATHHIMU IOJIOKEHUSIMH 3aKOHA, KOTOpPbIE COAEpXKAaTci B UX HHIMBHIYaJbHBIX
COIJIAIlICHUSX.

I'maBHas mpoGnema B 3ToM cucreme AuddepeHIA yPOBHEH MPABOBBIX CTAaTyCOB
COCTOUT B TOM, YTO OHA JAeT CJIMIIKOM MHOTO JUCKPEIMOHHBIX MOJTHOMOYHMI OOIIECTBEHHBIM
BJIACTSM JUJISL PELIEHUsI BOIPOCa O TOM, K KAKOMY IPaBOBOMY CTaTycCy CJIEAYeT OTHECTH IpyMILy 110
UranesacKkoMy 3aKkoHY. Penurnosssie OOMIMHBI HE MMEIOT HEOTHEMIIEMOTO IIpaBa 3aKII0YaTh
COrJallleHWEe C MPABUTEIBCTBOM; MPABUTENBCTBO K€ MMEET JAUCKPELMOHHYIO BIACTh ONPEIECIATH,
OyZeT ¥ OHO BCTyIaTh B COIJIANICHWE C JAaHHOW PEIMTHO3HOH Tpymmoi. Het Hukakoro 6aprepa
JUIS 3aIIUTHl OT TPABUTEIbCTBA, HE JOJDKHBIM 00pa3oM HCHOJIB3YIOUIETO CBOIO IHCKPEHHUOHHYIO
BJIACTh JUIsI OKa3aHHs MPEANOYTEHUS JACHOMHHALMSAM IO TOJIUTUYECKUM COOOpakeHHsM. Ta xe
KPUTHKA NMPUMEHUMA U K MPU3HAHUIO IOPUINYECKON MPAaBOCIIOCOOHOCTH PEIMTHO3HOM TPYNIBI HA
ocHoBe 3akoHa N. 1159 - moToMy, 4TO Takoe MpU3HAHHE 3aBUCHUT OT OLEHOK, KOTOPbIE MOTJIN OBl
OBITH OIpeNeNieHbl Kak "monmutudeckue". B paccMOTpeHHH pa3iuYHbBIX 3asBICHHHA, UCXOASIIUX OT
PEJMTHO3HBIX OOUIMH, ObUT OB, BEPOSITHO, YMECTEH COOTBETCTBYIOIIMIA 3amac ruokoctu. OnHaKo,
HEJOCTaTOK ONPEAEICHHOM MpoueAypbl W HECcOAJIaHCHUPOBAHHOCTh BJIACTH  MPOBOLUPYET

3J'IOy1'IOTp€6HCHI/IC CO CTOPOHEBI ITPAaBUTCJILCTBA.

6. Penmurus u mIKkoJIbl.

B cdepe oOpa3zoBanus UMeeTCs YETKOE pa3iudue MEXIY MOJOKESHUSIMH 3aKOHA, KOTOPBIC
npuMeHsitoTcsa k Katonudeckoit IepkBU, U TEMU, KOTOPbIC IPUMEHSIOTCS K IPYTUM JACHOMUHAIIASIM
/21/. Konkopmar 1984 r.mpeaycMaTpuBaeT, 4YTO €XKEHEACIBHO JBa Yaca Karoimyeckoro
penuruo3Horo oOpa3oBaHus OyJET MperojaBaThCsS B JSTCaJaX U HAYAJbHOM IIKOJIE M OJWH Yac B
cpeaHelt mkojie. Hukakoe penuruo3noe oOpa3oBaHWE HE BBOJMTCS HAa YHUBEPCHTETCKOM YPOBHE.
locymapcTBo Hecer mosiHOe (PUHAHCOBOE OpeMs MO0 OOCCICUCHHI0 3TOro oOpa3oBaHms. Kakmbrit
roJl TIPY 3alCH YYCHUKH WU WX POJTUTEIIH JIOJDKHBI OOBSIBUTH, HAMEPEBAIOTCS JIM OHU MPHUHATH

Y4aCTU€ B KATOJIMYCCKHUX PCIUTHO3HBIX O6p8.30B21TCJ'IBHI:IX 3aHATusIX. Ecin YUCHUKHU YKIIOHAKOTCA,
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OHH MOTYT COCPEIOTOYMTHCS Ha APYrHX INpeJMeTax B T€UeHHE 0003HAUEHHOTO MEepuoJia WM Ke
COBCEM YXOHTb U3 IIKOJIBI Ha 3TO BpEMSI.

[IperonaBatenu peaurno3HOro oOpa3oBaHMs HA3HAYAIOTCS TOCYJApCTBEHHBIMH OpraHaMH
o0pa3oBaHusl TIO0 OINpPENEJICHHUI0 emapxuajbHOro emuckonma. OHM  JOMKHBI  007a7aTh
OTIpeNIeJICHHBIMH YAOCTOBEPEHUAMU 00 OOpa30BaHUHU , KOTOPBIEC SIBIAIOTCS JOKA3aTEIbCTBOM HX
KBaJU(UKAIMI B TEOJOTHH U IEPKOBHBIX AUCHUIUIMHAX. Kpome TOro, OHM IOJKHBI MPU3HABATHCA
COOTBETCTBYIOLICH BIACTHIO IIEPKBH, OOBIYHO €MAPXUATBHBIM EMUCKONOM, KOTOPBIA JaeT
MUCHbMEHHOE TMOJTBEPXKACHUE, YTO OHHU JOCTAaTOYHO KBajuduuupoBansl. Ecim 310 omoOpenue He
MPEIOCTABISIETCS, BIACTH TOCYJapCTBEHHOW IIKOJIBI MOTYT HE Ha3HAYUTh Ipernogasarens. Ecim
0JI0OpeHre OT3BIBACTCS, MPENOoaaBaTellb yCTpaHSIETCS OT JaibHEWIeld mpodecCHnOHATBHOM
JeSITENFHOCTH 110 3TOMY MPEAMETY Jake B TeUeHUE y4eOHOTo Toja.

[llectr nmeHOMHHAIMK "TOCYAapCTBEHHOTO COTJIAMICHHS!"' MOTYT TMOCHUIATh CBOMX
COOCTBEHHBIX NperojaBaTelieil B TOCYJapCTBEHHBIC IIKOIBI, €CIU YYEHUKH, MX POAUTENN WIN
LIKOJIbHBIE ~ OpraHbl  3ampammuBaioT uxX. llkombHbIe BIacTM W TPEACTABUTENN IEPKBH
KOH(UICHIMAIBHO YCTPAaWBAIOT 3TH 3aHATHS, M JACHOMHHALMU JOJDKHBI COTJIAIIATHCS HECTH
noyiHoe (huHAHCOBOE Opems. Mexmy TeM IeHOMHUHAIMK 0e3 (OopManbHOTO TOCYAapCTBEHHOTO
COTJIALICHWS HE MMEIOT IpaBa IOCHUIATh COOCTBEHHBIX MPEICTABUTEICH B TOCYAapCTBEHHBIC
IITKOJIBL.

KoHTponb 3a penuruo3HbpiM 00pa3oBaHHWEM, COJACpXKAIIWics B KoHKopaare 1984 1. wm
JIpYyruX IIECTH COTJAIICHUSX, MPEACTaBIseT HEKOoTophle mpoOmeMbl: (1) HeT HHUKaKOM
KOH(HUICHIIMAIBHOCTH OTHOCUTENHHO JCHOMHHAILIMHU, BHIOPAHHON YYEHHUKOM; (2) Ha TOCYHapCTBO
BO3/1araeTcs (pHaHCOBOE OpeMsi KaTOJIMUYECKOTO PEIMTHO3HOTO 00pa30BaHUs, HO HE 00pa30BaHHA
YUEHUKOB JIPYTUX JeHOMUHAIM; (3) 3aHATHUS 10 PEIUTHO3HOMY 00pa30BaHHIO 00ECIeYnBalOTCs B
OTBET Ha 3alpoChl YYEHUKOB TOJBKO TE€X JEHOMHUHAIMM, KOTOpbIE 3aKIIOYWIA COIJIAlIEHUE.
[Ipobnemsbl penuruno3Horo 00pa3zoBaHus, OJHAKO, SBISIOTCS OOMIMMHU NMPOOJIEMaMu U OHH HE MOTYT
OBITh YCTpaHEHbI MHaue, Kak (PyHIaMEHTAILHBIMU PEUICHUSMH, YTO MOTpeOoBasio Obl pedopMbl
Bcero MTanmpsHCKOTO 3aKOHA O IIEPKBU. AHAJIOTHYHBIC TTPOOJIEMBI BO3HUKAIOT TAK)KE BO BCEX YACTAX

CUCTCMBEI.

B. q)I/IHaHCI/IpOBaHI/Ie PEIUTHUO3HBIX 06H_II/IH

Cucrema (QUHAHCHUPOBAHHS PEIMTHO3HBIX OONIMH OCHOBaHAa Ha JIBYX NPUHIIMIAX:
MpEeIOCTaBICHUE CYMM JE€Her MHJIMBUIYaJIbHOTO TOJOXOJHOIO  HAjlora peIuruo3HbIM
OpraHu3alusM M HaJW4he HAJOTOBBIX CKHIOK JUIsi BKIQJOB PEIMTHO3HBIM Tpymmam /22/.
UranesHckuit 3akoH TpeOyeT, uToObl 0.8 % CyMMBI MMOJOXOIHOTO Hajora pa3Memaiuch Jubo ¢
PEIIMTHO3HBIMH, JTUOO C COIHUAIBHBIMU LEIIMH. VHIUBUAyalbHBIA HAIOTOIUIATENBIIMK MOXKET
BbIOpaTh, OTHACTCS JIM €r0 HAJOr Ha PEIUTHO3HbIE IIeJId WM Ha COLMAIBHBIE WHTEPECHI.
CoumanbHble HMHTEPECHl BKJIIOYAIOT HSKCTPAaOpJMHApHBIE MeEpbl MPOTUB TIOJioJa B MHUPE,
€CTECTBEHHBIX O€JICTBHIi, Ha MOMOIIb OEKEHIIAM, COXPAHEHUE KYJIbTYPHBIX MaMSTHHUKOB U T.]I..

HpaBI/ITeHBCTBeHHBIe ACHbI'M, HaAIIPaBJIICMBbIC Karonuueckoi OCPKBHU, HCIIOJB3YCTCA  JIA
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notpeOHOCTEel  OOTOCIY)KEHHS ~ HaceleHHs,  MOAJEPKKM  JyXOBEHCTBa, HAa  Mephl
0J1IarOTBOPUTEIBHOCTH B MOJIB3Y HAITMOHAIBHBIX OOIIMH WIIN

OOIIMH CTpaH TPeThero Mupa u Ap. JIeHbrH MOTyT TakKe ObITh HANpaBICHBI OJHOW U3 JPYTuX
LIECTH IEHOMHUHALMI, KOTOPbIE MOANUCAIN corylanieHue ¢ MTanbsiHCKUM rocy1apCcTBOM.

Ha3zBanust penurunos3HbIX OOIIWH, NMPUHUMAIOUINX YYacTHE B cHCTEME (MHAHCHUPOBAHMS,
HameyaTaHbl Ha (opMe HamoroBod JAeKiIapanud, KOTOPYIO JOJDKEH 3alloJIHUTh — KaXKJIbIid
HaJIOTOIUIAaTeNbIIMK. HasorommaTensmuk enaeT cBOM BbIOOp, MOAMMCHIBAsICH IMOJ Ha3BaHHEM
000 OJTHOM W3 THX IEPKBEH WM TocynapcTBa. Bes cucrema BemeTcs TOCynapcTBOM, KOTOPOE
cobupaer (opMbl HAJIOrOBOM JAEKJIApallMd W ACHBCHM OT HAJOrOoIIaTelabIIuKoB. Kak TOIbKO
roCyJapcTBO pemmio, cKoibko u3 0.8 % MOmKHO OBITh ACCUTHOBAHO KaXJAOMY IOPHINYECKOMY
JMILY, TOCYJapCTBO MepeaacT UM COOTBETCTBYIOIINE IEHBIU. JIOX0O OT JHII, KOTOpPBIE HE OObSIBHIN
CBO€ IMPEANOYTEHNE, PACIIPENEIAETCS CPEAU PA3INYHbBIX NOJyJYaTesIeld Ha MPOLEHTHOM OCHOBaHUH,
OIPEEIIEHHOM 10 OCTAJIbBHOMY HACEJIECHHIO.

Bropoii mpuHmMn cuctemMbl (UHAHCHPOBAHHUS - BO3MOKHOCTH OTBOAA OT 0OJjaraeMoro
HaJIOTOM J10X0Jia, MoxepTBoBaHuM BIIOTh A0 2,000,000 nup Karonmdeckomy mneHTpamibHOMY
UHCTUTYTY lloanepKKu TyXOBEHCTBA, WIH IPYTrUM JEHOMHHALMAM, KOTOPbIE BOLUIMA B COIVIAILIEHUE
¢ rocymapcTBoM. J[Ba kaHaja (pUHAHCUPOBAHMS, ONMHCAHHBIC BBIIIE, OTKPBHITHI TAKXKe IS LIECTH
JNICHOMUWHAIINM, KOTOpBIE TMOANHUCANX corjamenue ¢ HMramssHckuM rocyaapctBoMm. HMmerored,
OJIHAKO, OIpe/Ie/IeHHbIC 3aMETHBIE 0COOCHHOCTH. Hampumep, XpHCTHAHCKHIA COI03 €BaHTEIBCKUX
0anTUCTOB OTKAa3aJCsi MPUHATH ydacThe B panpeneneHun 0.8 % oT cyMM IMOIOXOIHOTO HAJOTa.
Coro3 eBpeiiCKuX OOIIMH TaKKe OTKJIOHHJ 3TO, HO BEJ IMEPErOBOPHI O HAJIOTOBOW CKHUJAKE IS
MO’KEPTBOBAHUIM B CBOIO MOJIB3Y BIUIOTH 10 MakcuMalibHOM cymmbl B 7,500,000 mup (BMecto
2,000,000, kak mpeamucaHo [UIsl APYTUX JA€HOMMHauui). Jlpyrue dYeTblpe IEHOMUHALUUU C
COTJIAUICHUSMU HCHOJB3YIOT 00€ BO3MOXKHOCTH. BanbaezunaHipl, AnBeHTHCTHI U [laTuaecaTHUKA
pemmsin - KpoMme oTka3za oT cBoed jonu u3 0.8 % mMOIOXOAHOro HAJIOra, 3KBUBAJICHTHYIO
"HEBBIPAXKEHHOMY BBIOOpPY" JHIl,- HCIONB30BaTh OSTH JOXOJbl TOJBKO JJII COLMANBHBIX U
TYMaHHUTapHBIX LeJNeld. DTU LEepKBH MPHUACPKUBAIOTCS MHEHHS, YTO (DMHAHCHPOBAHUE LEPKBH H
MOJJIEP>KKA TYXOBEHCTBA AOJDKHBI ONMUPATHCS UCKIOYUTEIBHO Ha MOKEPTBOBAHMS CBOUX YJICHOB.

HoBas cucrema puHaHCHpOBaHUS B 1IeNIOM Jiyuie, deM mpensinymas. Jlo 1984 r. Tonabko
Karonuueckas nepkoBb UMena mpaBo TpeOOBaTh (PMHAHCOBOW MOIACPKKH, U ATA MOJACPHKKA IIIa
u3 obmero OroKeTa rocynapcrsa. [Ipu Toi cucteMe AeHbI'H, COOpaHHBIE CO BCEX TPaXKAaH, U T.4. C
YJIEHOB JIPYIMX PEIUTHO3HBbIX JeHOMHUHalMi, ornaBanu Karonuueckoil nepksu. HoBas cuctema
yCTpaHsAeT »dTy HecnpaBeMBOCcTh. (OJHAKO, HMEIOTCS OmnpelesieHHble (YyHIaMEHTaIbHBIC
XapaKTePUCTHKH CYHIECTBYIOIIUX TIOJOXKEHUH 3aKOHA, KOTOPBIE MOTYT MOPOIHUTH IMPOOJIEMEI,
O0COOCHHO B KOHTEKCTE PEIIMTHO3HOr0 oOpa3zoBaHus. OcoOEHHO MPOOIEMATHYHBIM SBIISETCS
MpeIBapUTEIbHOE YCIOBUE TOCYIaPCTBEHHOTO COTJIAIIEHUS JUIsl I0CTYIA K IBYM TJIaBHBIM KaHajiam
¢dbuHaHCHpOBaHUS LepKBH. JleHoMuHaIK 0e3 (OpMaTLHOTO COTJIAIICHUS UCKIFOUEHBI U3 KaKIOU

¢ opmbl (hMHAHCUPOBAHHMS.
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1V. BBIBO/IbI

UranpsiHCKasi Bepcusi EPKOBHO-TOCYNAPCTBEHHBIX OTHOIIEHHUH TIPENCTABISET COOOM
XOpOIIMK TpUMEpP IOCTOMHCTB M HEIOCTATKOB CHUCTEMBI, B KOTOPOH COTPYIHHYECTBO MEXIY
roCyJapCTBOM U PETUTHO3HBIMHU OOIIMHAMH PEATU30BaHO Yepe3 Psi/i COTIIAIICHHMN.

C oxHOW CTOPOHBI, TOCPEJACTBOM KOHKOpHaToB W  lintese 0, peauruo3Hbie TPYIIIBI
HETMOCPEICTBEHHO TPUHUMAIOT ydacThe B (OPMUPOBAHWM 3aKOHOB B 0OJACTSIX COOCTBEHHOTO
cnenuduyeckoro uHTEpeca. B 3ToM mporecce OHM HMMEIOT BO3MOXKHOCTH BBIPA3UTh CBOU
NOTPeOHOCTH M TPEUIOKUTh IOPUANYECKHE PEIICHHs, KOTOPbIE M0 WX MHEHHIO MOIJIA OBl
YIIOBJIETBOPUTH ATHU MOTPEOHOCTH. B mpenenax onpeneiaeHHbIX OrpaHUYSHHH, IIPaBOBas CHCTEMA,
OCHOBAaHHAsI Ha COTJIAIICHUSAX, MOXKET BECTH K OCYIIECTBICHHUIO OOJBIION CBOOOMABI ISl KaXKIOU
JICHOMUHAIINY, TTOCKOJBKY PEIWTHO3HbIE OOIIMHBI HE 3aKII0UYEHBl B 3aKOHOJATENbHBIC PaMKH,
KOTOpbIE, Oy/ydn 3ayMaHHBIMU JUIA BCEX JACHOMHHALIMHN, HE TOAXOISAT MOJHOCTHIO HU OJHOU U3
HUX.

C npyroil CTOPOHBI, 3Ta CHUCTEMa CO3MAET OINpPEAEICHHYIO CTENeHb HEPaBEHCTBA Cpenu
penurno3HeIX o0mMH. Takoe HEpaBEHCTBO MOTJIO ObI OBITh TPHUEMIIEMBIM, €CITH OBl 3TH PA3THUUS
OTpaKaIM Pa3TUYHbIE XapaKTEPUCTUKU KaKJOW PENUTHO3HOH Tpymnmbl. Pasnnynble opuandeckue
npaBuja HE MOTYT, OJHAKO, IOIYCKaTbCs, €CIH IOPUIMYECKOe TNPU3HAHUE OIHOW TPYIIIIBI
HapymaeT, IMyCcTb Jake W KOCBEHHO, (yHIaMEHTaJbHbIE TIpaBa, KOTOPbHIE JOJDKHBI OBITH
rapaHTHPOBAHBI KAKIOU TPYIIE U KAKAOMY HHAUBUIYMY, HE3aBUCUMO OT UX PEIUTUH.

BunHblii HemMenknii FOpUCT W y4eHbIH B oOsactu mpaBa ['anc Kenb3en ObuT yOEXKIEH, 9TO
JOJDKHBIA TIporpecc OOIIecTBa CieAyeT W3 NPaBWIBHOTO COYETaHHS CBOOOJBI M PaBEHCTBA.
[MonnepxuBath OanaHC MEXIYy J3TUMHU JBYMs 3alOBEISIMH - BBI30B, KOTOPBIH JOJDKHA TENepb

BCTpeTUTh UTanbsiHCKas cucTeMa EPKOBHO-TOCYIaPCTBEHHBIX OTHOLLIEHUH.
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