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I. INTRODUCTION

Freedom of religion Is the oldest explicit fundamental rights guarantee In the Netherlands.
Over the years, however, the precise nature of religious freedom In the Netherlands, as well as
church-state relations, has changed. Wide-ranging legal and social developments have taken place
which are relevant to religious freedom and church-state relationships and which originated outside
the scope of the Constitution. The setting In which freedom of religion and church-state relationships
are embedded has been altered by the transformation of the classic liberal state Into a modern
welfare state and the Increasing diversification of Christian denominations from the early nineteenth
century onwards. More recently, the religious spectrum has shifted due to the secularisation process
Christian churches are experiencing, as well as the advent and permanent settlement in the
Netherlands of increasing numbers of adherents of non-Christian religions. Out of a total population
of fifteen million people, the Roman Catholic Church in the Netherlands has about five million
members. The Protestant denominations [1] together have about the same number of members. Of
the non-Christian religions, Islam is the largest. There is also an organised Humanist movement.

Furthermore, legal developments, though perhaps not directly aimed at church or religion
itself, may nevertheless affect them and raise questions as to how religious interests should be taken
into account. Thus, even though basic principles governing church and religion have not been altered,
the development of law and society makes continuous explication and interpretation of these
principles necessary.

This report analyses the current state of religious freedom and church-state relations in the
Netherlands. Part 11 sets forth a brief historical description of developments In religious freedom and
church-state relations In the Netherlands. Part Il then provides an overview of religious freedom in
the Netherlands. Part 1V analyses freedom of religion as it is implemented in various areas of the law
in the Netherlands, and also describes major developments In these areas.

1. HISTORICAL BACKGROUND

The Union of Utrecht of 1579, the treaty on which the confederate Republic of the United
Netherlands was based, guaranteed the freedom to cherish a religious belief as well as freedom from
inquisition. While this provision was unique in its time, its purport was restricted to the inner sphere
of belief. Public worship was not protected by this guarantee [2]. In the days of the Republic, the
Reformed Church was the established church. Its adherents enjoyed a privileged status, and public
offices could only be filled by members of the Reformed Church. Still, the general atmosphere
towards other religious denominations was one of tolerance, and a variety of religious denominations
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existed [3]. At the time of the fall of the Republic in 1795, this established church and state system
had by far outlived itself.

Though the old principles of church and state relationships were abandoned following the
Batavian Revolution, the actual church and state relationships had yet to be restructured in
accordance with the newly adopted principles of separation of church and state and equal treatment
of the various religious denominations--a process which continued well into the last century. The
Constitution of 1814, which founded the decentralised unitary state, provided the starting point for
this process, though not altogether unequivocally. As with other fields of law, the chapter on religion
also contained traces of compromise between old and new ideas. This chapter, amended in 1815,
1848, and 1972, continued In force until 1983.

The general revision of the Constitution in 1983, brought substantial change in the
formulation of religious freedoms as well as in the general system for protecting fundamental rights
[4]. The former constitutional chapter "On religion" was replaced by one article guaranteeing
freedom of religious and, for the first time, non-religious beliefs [5]. This constitutional revision
provided the impetus for legislative adaptations and changes in fields relating to religion and non-
religious belief.

I11. OVERVIEW OF RELIGIOUS FREEDOM IN THE NETHERLANDS

A. Protections of Religious Freedom Under the Constitution and International Treaties

1. The Constitution

In the present Constitution, the church as an organisation has faded into the background, it is
no longer mentioned. Furthermore, financial relationships between church and state no longer have a
specific basis in the Constitution.

The guarantee of freedom of religion and belief in the Constitution has an "open" structure in
that it does not specify in detail the various protected ways of exercising religious freedom.
Nevertheless, the freedom to be guaranteed is meant to be wide-ranging. At the time of the
constitutional revision it was stated that the right to manifest freely one's religion or belief entailed
not only the freedom to have and express religious opinions, but also the freedom to act according to
that opinion [6]. The precise range and limits of this wide-ranging religious freedom are to be
specified by legislation and court decisions.

a. Article 6. Article 6 of the Constitution states that everyone shall have the right to freely
manifest his religion or belief, either individually or in community with others, without prejudice to
his responsibility under the law. The second section of Article 6 adds that rules concerning the
exercise of this right other than in buildings and enclosed places may be laid down by Act of
Parliament for the protection of health, in the interest of traffic, and to combat or prevent disorders.
Though religious freedom in the Netherlands has an open structure, some specific elements of that
freedom can be found in Article 6 of the Constitution. Article 6 specifies that the exercise of religion
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can be pursued individually or in community with others. Although churches as organisations are not
featured in the Constitution, as was suggested in earlier committee proposals, they do enjoy
constitutional freedoms because it is generally accepted that groups and organisations, as well as
individuals, are guaranteed fundamental rights. The freedoms that churches as organisations enjoy
include the freedom to freely organise and structure themselves. They also include the freedom to
train, appoint, or dismiss church ministers, to obtain buildings suitable for worship, and to generally
have the capacity to operate in society.

Another area specifically dealt with by Article 6 is the exercise of religion or belief "other
than in buildings and enclosed places." This particular phrase harks back to 1848 and the former
restrictive regime limiting such forms of religious exercise, that regime was, in practice, a prohibition
of religious processions. It is clear that the present regime gives priority to the freedom of exercise of
religion other than in buildings and enclosed places [7], allowing restrictions to this freedom only
under specified conditions.

b. Other Constitutional provisions. Other articles of the Constitution are also relevant to the

range of protection given religious activity, some of these - namely. Articles 1 and 23 - mention
religion explicitly. Article 1 of the Constitution states: "All persons in the Netherlands shall be
treated equally in equal circumstances. Discrimination on the grounds of religion, belief, political
opinion, race or sex or on any other grounds whatsoever shall not be permitted."
Freedom of education is guaranteed by Article 23, the most elaborate article in the Constitution. The
subject-matter of education is so sensitive that propositions to alter this article during the general
constitutional revision in 1983 did not succeed, and subsequent attempts to alter it were likewise
unsuccessful [8]. Article 23 of the Constitution safeguards, among other things, freedom of
education. Including denominational education [9], and prescribes equal treatment and respect to
everyone's religion or belief in public-authority education.

Other provisions protecting fundamental rights, although not mentioning religion specifically,
supplement the freedoms already mentioned. The freedoms of assembly, association, opinion, and the
press all affect the scope of religious freedom, as well as the newly adopted right to privacy and the
right to property, Uncertainties, however, may occur in the demarcation of the various rights, with
their slightly varying degrees of guarantee of legal protection, and the Constitution contains no
general freedom of conscience guarantee [10].

Although there is no longer a specific constitutional basis for financial relationships between
church and state, Article 6 still plays a role in this area, as do Articles | and 23. Article 23 provides a
direct basis for government funding of private education [11], and Article I requires equal treatment
in the field of finances. However, the effect of Article 6 in this respect is of a more indirect nature. In
fundamental rights doctrine, it is accepted that classic liberties under certain circumstances may
oblige public authorities to become actively involved in order to enable the exercise of fundamental
rights [12]. This holds true for church and religion as well.

In conclusion, it can be said that although Article 6 of the Constitution is not very specific in
the subject matters of its guarantees, it covers a wide range of aspects of church life and exercise of
religion and is supported by other constitutional provisions [13].
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Over the past decade, profound interest has developed concerning the application of
fundamental freedoms to relations between citizens. At the time of the constitutional revision, the
government, as principal, acknowledged that fundamental freedoms may play a role in civil law
relationships, albeit to varying degrees. Legislative developments and numerous court decisions have
made clear the importance and sensitivities of this issue. Freedom of religion within family relations,
vis-a-vis an employer, vis-a-vis the school or one's church, or, more generally speaking, vis-a-vis
other individuals or groups of individuals, would be relevant in this respect. Also relevant, as a
corollary to individual freedom in this respect, are the conditions of loyalty which denominational
institutions may require of employees or other persons with whom they deal.

2. International treaties

The Constitution takes precedence over other national legislation, including Acts of
Parliament; however, the courts do not have the power to review the constitutionality of an Act of
Parliament. Since 1953 the Constitution has granted courts the right to review any piece of
legislation, including an Act of Parliament and even the Constitution itself, for its compatibility with
provisions of treaties that are binding on all persons or with provisions of the resolutions of
international institutions [14]. As a consequence, such international provisions may be invoked in
domestic court procedures.

It is in this way that Article 9 of the European Convention on Human Rights and
Fundamental Freedoms (ECHR) and Article 18 of the Covenant on Civil and Political Rights (CCPR)
can be invoked in domestic legal procedures. However, the Supreme Court has to date proven
reluctant to strike down parliamentary legislation [15].

Compared to Article 6 of the Constitution, these treaty provisions give more elaborate and
specific Indications of the various protected elements of exercise of religion or beliefs. Mentioned are
"thought, conscience, and religion, this right includes freedom to change his religion or belief and
freedom, either alone or in community with others and in public or private, to manifest his religion or
belief, in worship, teaching, practice and observance [16] and "freedom to have or to adopt a religion
or belief of his choice and freedom, either individually or in community with others and in public or
private, to manifest his religion or belief in worship, observance, practice and teaching [17].
According to the second section of CCPR Article 18, "[n]Jo one shall be subject to coercion which
would impair his freedom to have or to adopt a religion or belief of his choice."

Article 6 of the UN Declaration on the Elimination of All Forms of Intolerance and of
Discrimination Based on Religion or Belief [18] states:

In accordance with article 1 of the present Declaration, and subject to the provisions of
article 1, paragraph 3, the right to freedom of thought, conscience, religion or belief shall Include,
inter alia, the following freedoms:

a) To worship or assemble in connection with a religion or belief, and to establish and maintain
places for these purposes;
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b) To establish and maintain appropriate charitable or humanitarian institutions;

c) To make, acquire and use to an adequate extent the necessary articles and materials related to the
rites or customs of a religion or belief;

d) To write, issue and disseminate relevant publications in these areas;

e) To teach a religion or belief in places suitable for these purposes;

f) To solicit and receive voluntary financial and other contributions from individuals and institutions;
g) To train, appoint, elect or designate by successions appropriate leaders called for by the
requirements and standards of any religion or belief,

h) To observe days of rest and to celebrate holidays and ceremonies In accordance with the precepts
of one's religion or belief;

i) To establish and maintain communications with individuals and communities in matters of religion
or belief at the national and international levels.

Although the then-draft Declaration did not play a role in the constitutional revision process
[19], none of the above mentioned elements can a priori be considered to be excluded from Its
guarantee, since the Netherlands played an active role In the process leading to the adoption of the
Declaration [20].

B. Restrictions of Religious Freedom

Freedom of religion is subject to restriction. During the constitutional revision, specific
attention was given to the issue of permissible restrictions, and a strict system of restrictions to
fundamental rights was adopted to optimally safeguard the fundamental liberties. This system's
primary focus is the designation of the authority competent to formulate restrictions, if necessary,
combined with an indication of the purposes to be served by the restriction or a prescribed procedure
to be followed in imposing restrictions. Also significant is the recognition that regulations which have
the unintended effect of restricting fundamental rights are nevertheless restrictions of those rights and
must meet the constitutional requirements.

|. Restrictions under Article 6

Article 6, section 1 of the Constitution contains the clause "without prejudice to his
responsibility under the law." This clause, which is pertinent to all aspects covered by freedom of
religion [21], expresses the principle that valid restrictions may only be enacted by Act of Parliament
- in other words, by the national Legislature. Other legislation, whether enacted at the central
government level, or in the exercise of autonomous powers, or on the basis of a specific delegation,
may not restrict religious freedom. However, this clause gives no precise indication as to the material
criteria to be met; that is a matter for parliamentary interpretation. It Is acknowledged, however, that
the freedom guaranteed should be respected as much as possible.
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The second section of Article 6 allows for greater restrictions than those allowed under the
first section, at least where public religious exercise is concerned. In that instance, an Act of
Parliament may delegate to other public authorities the power to restrict religious freedom. However,
this delegation may only be made for purposes mentioned In section 2, namely, "the protection of
health, in the interest of traffic and to combat or prevent disorders." Because public authorities other
than the national Legislature are not allowed to restrict this right in the exercise of their autonomous
powers, this system has a centralising effect.

2. Restrictions from other sources

During the constitutional revision, certain allowances were made for developments going
beyond the strict conditions of the Constitution, these allowances are generally referred to as
"escape-hatches.” Skeptics of the ambitious system of fundamental rights protection recognised that
these allowances undermined the strictness of the system, and the courts have in fact tended to
moderate the strict system by accepting that, notwithstanding the prohibition of delegation, delegated
legislation or autonomous legislation by bodies other than the central government should not be
automatically disregarded or declared unconstitutional. Instead, the courts carefully scrutinise the
regulations and the decisions based on those regulations, recognising that there is a fundamental right
at stake. At a bare minimum, the regulations should not make it altogether impossible to exercise the
fundamental right. The courts’ phrasing of the test varies. In general, the result of this analysis is quite
acceptable in protecting religious freedom [22].

It must be realised that the ECHR and the CCPR are more lenient toward restrictions of
religious freedom than the Constitution in that, unlike the Constitution, the treaties’ requirement of a
restriction by "law™ is not reserved to the national Legislature. The purposes to be served are
likewise wide-ranging. A promising development in the area of judicial review of legislation for
compatibility with treaty provisions is the proportionality test applied to review restrictions on other
fundamental rights [23]; this test may also be extended to the realm of religious freedom.

IV. FREEDOM OF RELIGION IN SPECIFIC AREAS OF THE LAW

Just as legislation, administration and court decisions, make religious freedom explicit and
concrete, they also actualise the restrictions to religious freedom. Obviously, the act of explicating a
freedom also defines its limitations. The actual purport of freedom of religion cannot be expressed in
abstract terms; it is only completely understood as it is applied to specific problems and concerns.
This part analyses freedom of religion as it is implemented in various areas of the law in the
Netherlands, and also describes major developments in these areas.

A. Church Organisation

1. Legal framework
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Behind the constitutional guarantee of religious freedom lies an entire system of church-state
relationships. In the Netherlands, that system is qualified throughout by the principle of separation of
church and state. While this principle is neither mentioned nor defined in the Constitution or other
legislation, it is considered to be implied in the relevant constitutional provisions. The separation is
not to be understood as a complete separation, in that it does not mean that no connections
whatsoever are allowed between church and state.

a. Civil Code. Though the church no longer features in the Constitution, as we have seen, its
status as an organisation is firmly entrenched in the Civil Code. Churches, independent units of
churches, and structures in which they are united are legal entities sui generis, to be governed by
their own statutes insofar as those statutes do not conflict with the law [24]. Unlike for other legal
entities, such as associations and foundations, no specific regulations for churches as legal entities
have been enacted. The Civil Code further determines the legal status of churches, in that the code
section outlining the general principles of legal entities does not apply to churches [25]. However,
analogous application of the Civil Code provisions is allowed insofar as this does not conflict with
church statutes or the nature of the internal relations [26]. In this manner, the law takes freedom of
church organisation into account and does justice to a spectrum of church structures which ranges
from hierarchical concepts to more decentralised models.

With these basic rules, the law has moved far away from the early nineteenth century, when
the Crown still enacted church statutes [27] and was not yet accustomed to allowing freedom of
organisation to the then newly separated branches of the Reformed Church, or to respecting the
restoration of Catholic hierarchy in the Netherlands. The central government church register [28],
which continued to exist even after it was recognised that no legal consequences were attached to
this registration, is (now) also only a thing of the past.

Not only does the Legislature not require registration of churches, it does not define
"church,"” nor does it formulate criteria for church status. As the need arises, the administration or the
courts will have to decide in concrete cases whether an organisation which presents itself as a church
may be considered as such. In making such decisions, courts are careful not to get entangled in
theological issues. In a somewhat spectacular case, the Supreme Court agreed that at a minimum,
"religion must be Involved" and that there must be a "structured organisation” [29].

b. Outside the Civil Code. Freedom of church organisation Is a relevant concept outside the
field of the Civil Code as well. Legislative projects which are not directly pertinent to or expressly
aimed at churches or religion may nonetheless affect or even curtail freedom of church organisation.
In all these instances, the relationship between church and state should be guarded and the element of
freedom of church organisation should be taken into account. The Labor Relations Act, for example,
makes an exception to its general rules in that church dismissals of ministers are not subject to prior
public authority review. The General Equal Treatment Bill, which among other things forbids
distinctions on the basis of religion or gender, is not applicable to churches or to religious office [30].

Problems concerning the church-state relationship do occur, as with the application of Works
Councils Legislation to churches. For the purpose of application to churches, the court made a
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distinction between the religious and the labor organisation [31]. Privacy legislation may also be
mentioned as an area of concern in this respect, in the context of churches' right to register their
members.

2. Evolution of church-state relations

Over the course of time, government involvement in church and religion has taken on a new
character. The evolution of church-state relationships made it already clear in the course of the last
century that the then-existing government departments solely concerned with religion [32] were
becoming obsolete. Government involvement with church and religion is even now inevitable, if only
because government actions must take religious freedom into account. Currently, various government
departments are occupied with topics touching on religion. A special interest in church-state
relationships is taken by the Department of Justice, as the legal successor of the former religious
departments, and the Department of the Interior because of its specific concern with constitutional
affairs. There are no formal structures for consulting churches about legal issues which may affect
them; churches themselves must be alert to developments of concern to them. In order to monitor and
react to such developments, churches work together in the interchurch Contact in Government
Affairs [33]. This body also maintains an ongoing dialogue with the government. The national
Council of Churches - almost identical in composition with the interchurch Contact - is focused on
broader societal issues. Churches, of course, can and do act on their own as well.

In recent years, various rights traditionally enjoyed by churches have been abolished. Though
not required by the Constitution as such, these changes must be recognised as related to the
constitutional revision. In 1987, churches’ right to access members’ income tax records was
cancelled, a change justified under principles of equal treatment [34] and separation of church and
state. The same is true for the abolition of church membership registration by municipal authorities.
In the course of setting up a new system of automated personal registration, a complex modus was
found for indulging the needs of the churches which rolled on this system. The then-existing
information concerning church membership has been transferred by the municipal authorities to an
interchurch foundation (the "SILA"). Persons concerned have been notified of the transfer and that
they are entitled to withdraw them selves from the registration system. Under the new automated
personal registration system, the municipal authority, with consent of the church member, attaches a
code to the member's "chart.” The SILA is then informed of any changes, and passes that information
on to the member's church [35]. In this way, the municipal authorities no longer have information on
individuals' denominational affiliation.

B. Financial Relationships Between Church and State
In the Netherlands, there is no general financial support of churches by public authorities

[36]. Such support would generally be regarded as violating the principle of separation of church and
state. However, this does not mean that absolutely no financial relations exist.
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I. Indirect subsidies

Various types of support - though modest - exist at present, and their justification varies. In
the first place, support may be granted as a way of discharging general government obligations not
initially aimed at churches or religion. This may be the case in the area of ancient monument care.
Church monuments are mentioned as part of the government's responsibility for the nation's cultural
and historic heritage, as ancient monuments. It is obvious that only churches with ancient monuments
benefit from this, although it must be realised that government subsidies will never completely cover
the costs of monument maintenance. Not only the central government, but also local and provincial
government agencies may be involved in subsidising ancient church monuments.

Subsidies are also granted by public authorities for a wide range of social activities, ranging
from small local initiatives to activities of vital public interest such as health care. Although these
activities may be engaged in by churches themselves, they usually are not. It is common, however,
for such activities to be carried out by associations or foundations which are based on a particular
religion or belief and consequently affiliated to a greater or lesser extent with a certain church. Public
authorities may not exclude organisations on the grounds of their denominational background [37].
Such a denominational background, however, may give rise to objective differences In the work
performed by the organisation, and those differences may be taken Into account. These associations
may also receive Indirect financial benefits through the tax deductions which are granted for
donations to religious and other social causes.

2. Direct subsidies

Direct subsidies to churches and for religious purposes are a more delicate Issue. In present
as In past times, such subsidies are granted, though In recent years these subsidies have been the
subject of intense discussion. Recently, the government submitted its standpoint on the issue to the
Second Chamber of Parliament for debate [38]. The subsidy debate has focused on government
subsidies In two areas: church building construction and specialised church ministries.

a. Building subsidies. With respect to church building subsidies, a marked change has
recently occurred. In the past, in addition to incidental payments [39], church construction had been
subsidised on a structural basis. In 1962, a temporary Church Construction Premium Act [40] was
enacted in reaction to discussions on the desirability and propriety of local government subsidy
practices in this area. The Act centralised building subsidies, eliminating all building subsidies other
than those explicitly authorised by the Act. Under the regime of this Act, many church buildings were
built, including buildings for Islamic worship and for non-religious beliefs Following the expiration of
the Act in 1975, two successive temporary ministerial subsidy regulations were set up to support the
building of Islamic mosques [41]. By the time the latter regulation expired, it was the subject of
severe criticism, both because of objections to public support of buildings of worship and because of
the selective scope of the regulations. In a series of votes, the Second Chamber of Parliament
rejected public support of buildings [42], and no farther subsidy regulations have followed.
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Although the Cabinet, in a recent standpoint on church-state financial relationships, accepted
the general principle of subsidising some church building-leaving open the possibility of religious
building subsidies under specific, designated circumstances - it has made it clear that in its view no
such circumstances presently exist. Parliament, however, objects to religious building subsidies on a
more basic level, finding such subsidies inappropriate as a matter of principle.

b. Specialised ministries. Another area where direct support has been permitted is in
specialised ministries, or chaplaincies, in institutions such as the armed forces and prisons. This
support, a long-standing tradition, is at present regarded as a fulfilment of the government
responsibility to ensure the free exercise of religion in special circumstances. These ministries are
filled by church ministers from the various denominations who are appointed by the responsible
government minister on the recommendation of the churches. A lengthy discussion on the allocation
of posts between the various denominations has recently taken place following increased demands by
the Humanist League.

Specialised ministries also exist in institutions such as hospitals and homes for the elderly.
The financing structures of these institutions is complex. These specialised ministries are financed
with general funds. In 1994, a bill was introduced [43] to safeguard this form of spiritual care in view
of forthcoming fundamental changes in financing structures which may threat en its continued
existence. The responsibility which the government is fulfilling in this context is not to finance the
spiritual care, but to guarantee the existence of these forms of religious exercise.

C. Education

Education is closely linked with views of religion and beliefs. The law recognises that religious belief
does play a role in education. In the early nineteenth century, an educational system took shape
which consisted of public-authority education and free private education [44]. In the second part of
that century, a system developed which resulted in the acceptance of full public funding for private
education which met certain financing conditions and educational standards [45]. The distinctive
features of this system - the genesis of which constituted one of the most lively chapters of
constitutional history - were embedded In the Constitution of 1917 and have since remained
practically unaltered [46].

As it is currently understood, freedom of education entails freedom to establish schools,
freedom of school denomination, and freedom to administer schools [47]. Legislation specifies the
numerical criteria for founding a school; however, in regulating education, the Legislature has to
respect the freedoms of denomination and the freedom to administer schools. The precise contents of
these freedoms and the parameters of the Legislature's power to restrict them are a continuous point
of discussion, and the constitutional provisions play an important role in that discussion. No clear
lines mark the precise boundaries of schools' freedoms of “stichting, richting, en inrichting”. As a
result, interpretation is needed again and again to determine whether educational legislation infringes
on these freedoms [48].
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The freedom of denomination of a school in relation to the state has consequences for its
relation to teaching and non-teaching staff as well as to pupils, prospective pupils, and their parents.
With regard to prospective pupils, a school has the right, in principle, to deny admission on
denominational grounds [49]. Furthermore, parents are not entitled to withhold their pupils from
religious education In that school, even if in their view the school Is not complying with the religious
teachings of their own - and the school's - denomination. Once a pupil of another denomination is
admitted, he or she may not abstain on religious grounds from, for example, gymnastic lessons [50].

The denominational school may require loyalty of its staff with regard to its denominational
views, but the extent to which it may do so is a delicate issue, governed largely by case law until
quite recently. Courts deciding cases in this area tended to balance the conflicting interests, thus
qualifying schools' otherwise extensive freedom of denomination. Under the newly enacted General
Equal Treatment Act [51], the courts' power of review has been extended, and schools' freedom of
denomination in this area has been restricted. The staff loyalty issue has been particularly
controversial.

As we have seen before, public-authority education is provided with "respect to everyone's
freedom of religion or belief'. This is more specifically regulated in the various education acts.
Education acts also provide for religious teaching in public-authority schools. Non-religious belief
instruction should be offered on an equal basis [52]. Taking religious education in public-authority
schools is not obligatory.

Education for church offices should be mentioned in this respect as well. As of 1876,
education for the ministry in the majority Reformed Church was separated from state theological
education. The state, however, continued to finance the church's education as well as that of other
Protestant churches, which often based their schools of theology at state universities. This system
still exists. In the late 1960s, various other churches joined the system.

Another development, the foundation of private denominational universities, started at the
end of the last century. These universities are financed by the state under the condition that they meet
certain financing and educational standards. This condition also holds for their theological faculties,
which educate students for the office of church ministers. A similar structure applies to academic
colleges - also universities In the present terminology which consist solely of a theological faculty
[53]. Apart from academic education, there exists a whole range of colleges and educational centers
focusing on various church offices. These may or may not be financed by the state.

D. Marriage and Family Relations
I. Marriage
The Civil Code regards marriage only in its civil dimension [54]. To be legally valid,
marriage must be performed by the designated public authority and according to the procedure

enacted by law. Religious proceedings related to marriage have no legally binding effect. In order to
ensure the primacy of civil marriage, the Civil Code states that no religious ceremonies concerning
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marriage may take place unless the parties involved have provided proof of legal marriage to the
church minister [55]. A church minister who conducts a marriage ceremony without this condition
being fulfilled is subject to criminal prosecution [56]. In 1971, the Supreme Court upheld these
provisions, holding them to be justified restrictions of religious freedom which meet the criteria of
Article 9, section 2, ECHR [57].

Developments in recent years have called this system into question. Patterns of personal
relations have changed, with marriage no longer enjoying a legal or religious monopoly. With regard
to non-marital relationships, religious ceremonies may take place, and churches in fact perform such
ceremonies. The law is also responding to these changing patterns. A bill is to be proposed winch
would enable registration of relations which fall outside the traditional concept of marriage (single-
sex relations, close family relations) in a way that practically equals that of marriage, both in formal
characteristics and in legal consequences. Although suggestions have been made in connection with
these developments to abolish the existing system, so far no actual proposals have been made.

2. Family relations

Religion may play a role in family relations. Confronted with situations of conflict, courts
acknowledge the religious factor without showing preference for a specific religious persuasion.
Differences in opinion on religion may, for example, lead to such an estrangement between spouses
that the court may conclude that dissolution of the marriage is justified. As in other cases involving
fundamental rights and relations between citizens, the actual appreciation of the interests concerned
depends largely on the concrete issues at hand. In one specific example, the fact that the law regards
marriage only in its civil dimension does not prevent a court from demanding that a former spouse
comply with religious divorce proceedings [58].

This balancing of interests by the court also takes place in parent-child conflicts involving
religion. The court has rejected the refusal of parental marriage consent on the basis that the
prospective spouse did not share the parents' religious convictions [59]. On the other hand, where it
went against the parents' religious feelings, an eighteen-year-old girl could be denied consent to
obtain a passport for a holiday abroad with a boy-friend [60].

One conflict which directly concerns the state is that of adoption by parents who for religious
reasons will refuse medical treatment for the adopted children. The courts have accepted the
exclusion of such parents from consideration as adoptive parents [61]. In the case of natural children,
the authorities may resort to temporary measures, such as making the child a ward of the state.

E. Mass Media
In the early development of the broadcasting system, churches, as well as organisations
founded on a religious or philosophical basis, took part in broadcasting. Early legislation

incorporated this original pattern of broadcasting, and subsequent legislation, including the present
Mass Media Act, continues to adhere to this system.
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The idea of representation is entrenched in the Dutch broadcasting system. A characteristic
feature of that system is the allocation of broadcasting time to broadcasting associations, which,
under the Mass Media Act, must aim to represent a certain societal, cultural, religious, or spiritual
tendency and to fulfil the corresponding cultural, religious, or spiritual need in their programming.
Broadcasting time for each association is allotted according to the number of members - the more
members an association has, the more time it is allotted. Currently, there are Protestant, Catholic,
Evangelical, socialist, liberal and "neutral” broadcasting organisations.

Broadcasting time is not only allocated to the broadcasting companies, but also to individual
organisations such as political parties and educational organisations. Churches and their non-religious
counterparts are likewise taken into account in this manner, and for the purpose of broadcasting, a
number of churches may work together. Currently, eight church denominations work together to
broadcast as part of a joint broadcasting association, one church (the Roman Catholic Church)
cooperates with the broadcasting association of its denomination (the Catholic Broadcasting
Company), and five other churches broadcast in their own name in the Broadcasting Time for
Churches. In total, fourteen Christian churches enjoy broadcasting time on television. Recently, an
Islamic and a Hindu organisation succeeded in obtaining broadcasting time. Broadcasting time had
previously been allotted to the Humanist Broadcasting Organisation. The Mass Media Act requires
churches and non-religious spiritual organisations to use their broadcasting time for religious or
spiritual programs.

The advent of commercial television and radio has given rise to a fundamental debate on the
future position of public-sector broadcasting. It has become clear that in order to survive competition
from commercial broadcasting, the public broad casting sector must be thoroughly restructured.
However, initial suggestions for restructuring proved to be detrimental to the system and structure of
religious broadcasting, and the suggestions were rejected after strong protests [62]. It is impossible to
say at present just what the future will be.

F. Equal Rights

Equal treatment and non-discrimination where religion and belief are concerned are
principles firmly embedded In the Constitution. Besides the express provision of Article 1 that
discrimination on the grounds of religion or belief Is prohibited, Article 3 gives an even more specific
protection: "All Dutch nationals shall be equally eligible for appointment to public service".
Furthermore, equal treatment is presupposed by every other constitutional guarantee of fundamental
rights, and these provisions have their counterparts in treaty provisions on fundamental rights.

In their purest form, these equal treatment and non-discrimination clauses apply to public
authorities in their relations to citizens: public authorities are not allowed to make distinctions on the
basis of religion or beliefs. Nevertheless, it would appear that distinctions on the basis of religious
criteria are not altogether forbidden. Religion and belief, as well as characteristics such as political
preference, do play a certain role in public appointments of, for example, municipal mayors by the
Crown. These preferences may also play a role in the selection of public boards and government
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advisory committees, in the sense that a balanced composition based on proportionate representation
is desired. The General Equal Treatment Act [63], which applies to both the private and the public
sectors, makes explicit exceptions for these distinctions.

A more controversial issue is the extent to which distinctions may be made in the private
sector, especially when denominational institutions are involved [64]. The Act and its more
unfortunate predecessors have prompted debate on the extent to which the Legislature is entitled to
prescribe equal treatment in civil relations and how this relates to the fundamental freedoms of
assembly, association, education, and religion and belief.

The Act forbids unequal treatment (direct as well as indirect) on grounds of religion, belief,
political persuasion, race, gender, nationality, sexual persuasion, or civil status. Churches themselves,
their independent units and other corporations of belief are exempt from the prescriptions of the Act,
but denominational institutions are not.

The freedom of denominational institutions to formulate requirements in order to uphold their
denominational identity is granted in the form of a specific exception allowing denominational
organisations to formulate such requirements. While there has been occasional litigation in areas to
which the present Act applies, and the courts generally have reached fair decisions in balancing the
conflicting interests, the Act will undoubtedly lead to farther scrutiny by the courts in such matters
because it is pertinent to a wide range of societal relations.

G. Blasphemy, Expressions Hateful to Religious Feelings, and
Other Unjustifiable Expressions

The Criminal Code contains various provisions on blasphemy, as well as on expressions
detrimental to religious feelings. Article 147 Criminal Code penalizes various specified forms of
public blasphemy as felonies, and Article 147a makes it a felony to disseminate blasphemous
materials or to have them on hand for dissemination. However, convictions are highly unlikely.
Another article, Article 429b, penalizes as a misdemeanor public blasphemy in a slightly different
formulation.

A different role is reserved for Articles 137c-e of the Criminal Code. These articles recognize
as felonies public oral expressions or expressions in writing which are offensive to people on grounds
of their religion, belief or race, or which mate to hatred against or discrimination of people. In
contrast to the public blasphemy provisions, convictions on the basis of these articles do take place.

Although these statutes provide some regulation in this area, it is in fact dominated by case
law arising out of civil lawsuits. Courts generally attempt to balance the interests of those concerned,
taking into account the fundamental principles involved. They usually reach satisfactory conclusions
[65]. It must be noted that in civil lawsuits expressions may be acknowledged as wrongful vis-a-vis
another even if no criminal conviction results.
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H. Conscientious Objection

Freedom of conscience Is not specifically guaranteed by the Constitution. Only insofar as it is
understood as the freedom to have a religious or philosophical conscientious opinion or manifestation
of freedom of religion can it be regarded as protected by the Constitution. There is no general
protection of acting according to one's conscience.

Nevertheless, the Legislature has taken conscience into account in various areas of the law.
In several instances, for example, provisions are made for conscientious objection, the most distinct
example being conscientious objection to military service. The right to conscientious objection
against this obligation was grounded in the Constitution from 1922 on and is further regulated by and
according to an Act of Parliament. In its initial form, the right was aimed at religious objections, but
it has been extended to include non-religious conscientious objection as well [66].

Other traditional areas of conscientious objection in the Netherlands have concerned
objections to prescribed formulas for taking legal oaths and objections to obligatory insurances. In
both of these areas, the Legislature has provided exceptions. As the Supreme Court made clear in
one particular insurance case, it is not willing to extend the right of conscientious objection beyond
the scope of the Legislature's intent [67]. The Legislature may also make allowance for conscientious
objections by refraining from introducing an obligation, such as it did in the case of vaccination.

An act concerning conscientious objections in labor relations deserves mentioning. The aim
of the act is to forbid dismissal on grounds of conscientious objection. To give substance to this
provision, a code of conduct has been formulated which prescribes how to act in cases of foreseeable
conscientious objection [68].

In cases involving religious conscience, ECHR Article 9 and CCPR Article 18 are often
invoked, just as they are in cases involving the individual exercise of religious freedom. However, the
Supreme Court has determined that its power of review in these cases is very limited. Furthermore, it
tends to be very restrictive in deciding these cases, both by narrowly interpreting the guaranteed
rights and by broadly interpreting the restrictive clauses. In recent cases pleaded before an
administrative court, the court attached a more substantial significance to these treaty provisions
[69].

I. Exercise of Religion in Community with Others

Of the various legal aspects of exercise of religion in community with others, two aspects will
be mentioned, namely, the public free exercise of religion guaranteed by Article 6, section 2, of the
Constitution, and recent developments concerning days of rest.

Until the completion of the constitutional revision of 1983, the so-called ban on religious
processions was in force, a ban which the Supreme Court had upheld in 1963. A constitutional right
to the exercise of religion and belief outdoors only came into force in 1988. Later that same year, the
Act that served to implement and regulate this right, the Public Manifestations Act, was
implemented. This Act is pertinent to demonstrations and assemblies as well. It had been delayed by
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discussions on the precise rules which would govern manifestations of religion and beliefs In the
course of its enactment, the rules relating to manifestations in general were made more liberal.

The Act empowers municipal councils to regulate the right to outdoor religious exercise, but
only "for the protection of health, in the interest of traffic and to combat or prevent disorders.” It
specifies elements to be regulated. No permission is needed for a manifestation; notice to the
competent authority suffices. This authority, the mayor, is empowered to give directions or to forbid
or dismiss a manifestation, albeit only on the grounds mentioned in Article 6, section 2, of the
Constitution. A single notification suffices for recurrent manifestations of religion or beliefs.

In connection with the constitutional revision and the enactment of the Public Manifestations
Act, changes have also been made by the Sunday Act. The purport of these changes was to restrict
the discretionary powers of local authorities according to the Constitution, as well as to relax the
rules relating to manifestations allowed on Sunday based on non-religious belief. It was made clear
that although the weekly days of rest of non-Christian religions enjoy protection as well, they cannot
be completely put on a level with the Christian Sunday.

Nevertheless, where work is concerned, provisions were included in the 1919 Labor Law for
weekly days of rest other than Sunday. A tendency to take other weekly religious days into account
can also be discerned in collective labor agreements [70]. On the other hand, a movement to
incorporate Sunday as a regular day of work is developing. Alterations in shop closing legislation
and, again, collective labor agreements leave no doubt as to this trend [71]. The new Working Hours
Bill [72] facilitates the introduction of Sunday as a day of work. In the fall of 1994, a nationwide
discussion took place on shop opening on Sunday, and a proposal for legislative change is expected
to be issued soon.

J. Minority Churches and Religious Minorities

In the strict sense of the word, a wide variety of minority churches and minority
denominations exist in the Netherlands. Many of those minority churches have a long-standing
historic tradition or have emerged since the nineteenth century as separate branches of the main
Reformed Church. These minority churches and their members often share the basic cultural and
societal views of the majority. Furthermore, the "open™ structure of the law pertinent to church and
religion makes it easy to take religious minorities into account. More specific action has been taken
with regard to non-Christian religions, although here, too, existing provisions will be applicable by
interpretation. As a result of the constitutional revision, various legal provisions pertinent to religion
have been extended to non-religious beliefs.

As we have seen before, the notion of a church as a legal entity leaves open all of the
possibilities for minority religions to organize themselves as such. Non-Christian and non-religious
organizations, however, may prefer other forms of organization, notably associations or foundations.
Equally, the notion of "church minister” is open to interpretation, and this notion has, in fact, been
extended to offices in non-Christian religions.
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In various instances, church minorities and religious minorities have been specifically taken
into account [73]. One example of this is the trend, discussed above, toward recognizing religious
days of rest other than Sunday. However, even in early times, allowances were made for the rest
days of religious minorities, with the Jewish faith as one example. As mentioned, there is a
development towards taking other religious days of rest or holidays into account. Collective labor
agreements as well as jurisprudence [74] have also contributed to this trend.

In various areas of law, non-Christian minorities have gradually become able to take
advantage of existing possibilities in the law to gain inclusion under provisions relating to financial
relationships between church and state and mass media law. The relatively small numbers of some
minorities impedes them from realizing equal rights in exactly the same way as majorities do. For
instance, in specialized ministries in the armed forces, penitentiary institutions, hospitals, and the
like, the number of members of a particular minority often does not justify the appointments or
contracts of employment provided for other groups [75]. Nevertheless, provision is made for their
presence in these institutions. In the field of education, these problems arise as well. A complicating
factor is the internal conflicts and differences as well as diversities of national backgrounds between
adherents of non-Christian religions. It must be noted that some religious practices of minorities are
not easily integrated in the law, such as those concerning burial rites or non-Christian analogs to
church tolling.

International treaty provisions such as Article 27 CCBP may play a role in questions
concerning religious minorities. The provision is invoked from time to time in domestic legal
procedures. As far as structural developments are concerned, the constitutional provisions, notably
those protecting freedom of religion and equal rights, play a pronounced role which at least equals
treaty guarantees.

V. CONCLUSION

Freedom of religion is entrenched in the Constitution of the Netherlands. In addition,
international guarantees such as Article 9 ECHR and Article 18 CCPR reinforce the constitutional
guarantee and may be invoked in domestic legal procedures. Thus, a wide range of aspects of church
life and the exercise of religion are protected. Freedom of non-religious belief is equally protected.

In addition, church and religion are taken into account in many other areas of the law. An
individual's religious perception, rather than the more formal criterion of membership in a church, has
increasingly become the relevant criterion for framing legislative exceptions. Courts, however, have
been reluctant to acknowledge appeals on religious freedom which reach beyond the legislative
provisions.

As to the exercise of religion in community with others, the revision of the Constitution in
1983 brought substantial change. In 1988, the liberal Public Manifestations Act was enacted on the
basis of the Constitution and replaced the former oppressive regime, which was long out of date but
still formally upheld by the Supreme Court. Many other pieces of legislation have been revised in
recent years and have been adapted to the new constitutional standards.
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The church as an organization is no longer mentioned in the Constitution, nor are financial
relationships between church and state. Nevertheless, church organizations enjoy the same
fundamental freedoms as private individuals. Separation of church and state as it is understood in the
Netherlands does not stand in the way of financial relationships between church and state; the
specific scope and purport of these relations are largely a matter of interpretation. On a theoretical
level, there is now a broad consensus that a realistic guarantee of religious freedom may under
certain circumstances require active steps by public authorities, including financial steps [76].

In contemporary society, it is rare for freedom of religion to be restricted by measures
Intentionally aimed at religious free dom. It Is more likely that such restrictions are Instead a by
product of measures which themselves are not directed at religion at all. Nevertheless, It Is Important
to realize that In the latter situations the principle religious freedom requires that religion be taken
Into account In the decision making process.

Moreover, modern legal doctrine acknowledges that freedom of religion and other
fundamental rights guarantee public authorities to create an atmosphere in which these rights can be
freely exercised. Not only does this encompass the responsibility to refrain from actions which may
infringe on these rights, but ensuring these liberties may also require positive steps. This principle
applies to freedom of religion as well as the other fundamental rights.

ENDNOTES

1. The Nederlandse Hervormde KeA and the Gereformeerde Kerken in Nederland. Together
with the Evangelical-Lutheran Church in the Kingdom of the Netherlands, these churches are
currently engaged in a process of unification.

2. For the development of hurch and state relationships in the Netherlands up to the present
time, see S.C. den Dekker-van Bijsterveld, De verhouding tussen kerk en staat in het licht van de
grondrechtent Zwolle 1988.

3. As early as the seventeenth century, Protestant denominations of Lutheran, Mennonite and
other beliefs were present the Netherlands. For a religious map of the Netherlands and Its
development since the Reformation, see H. Knippenberg, De Religieuze Kaart van Nederland,
Assen/Maastrlcht 1992.

4. Traditional fundamental freedoms were reformulated and new freedoms were adopted.
Together with social and economic rights, they are included in the first chapter of the Constitution. A
strict new system regulating restrictions of fundamental rights was adopted as well.

5. Throughout this report, "freedom of religion" is meant to also include freedom of non-
religious belief unless dearly unintended or otherwise stated.

6. Kamerstukken 11, 1975-1976, 13 872, n.3, p. 29.

7. This paper will hereafter refer to this concept as "public free exercise of religion” or
"public free exercise."

8. On education. See A.K. Koekkoek, State Control of Education In the Netherlands, in: E.H.
Hondlus, G.J.W. Steenhoff (ed.), Netherlands reports to the thirteenth international congress of
comparative law (Montreal 1990), The Hague 1990, p. 391.

9. "Denominational education” is private education which Is based on a certain religion or
beliefs. The denominational school may formally or in fact have strong ties with a certain church or
church denomination. While "neutral" private education does exist in the Netherlands, the
overwhelming majority of private education is religiously sponsored and based. Therefore,
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"denominational education” is for practical purposes synonymous with "private education” in the
Netherlands.

10. In various areas of the law, conscience is taken into acrount. See infra Part I11.H. Article
99 of the Constitution prescribes that the conditions on which exemption is granted from military
service because of serious conscientious objections shall be specified by an Act of Parliament.

11. Article 23 provides for funding of general elementary education, and this has been
extended by farther legislation to other forms of education as well.

12. See Kamerstukken 11, 1976-1977, 13 873, nr. 7, p. 8-9, infra Part I11.5.

13. For explications of Article 6, see S.C. den Dekker-van Bijsterveld, supra note, 2; M.M.
den Boer, Artikel 6 Grondwet: Vrijheid van godsdienst en levensove rtuiging, NJCM-Bulletin 1987,
p. 110-127; B.P. Vermeulen, Artikel 6, in: Akkermans/Koekkoek, De Grondwet, Zwolle 1992, p.
106-145.

14. Art. 120 Constitution, resp. Art. 94 Constitution.

15. The Afdeling Rechtspraak van de Raad van State (ARRVS), an administra tive court,
tends to be more liberal in this respect. The nature of the subject-matter as well as the type of
legislation involved, however, may play a role in explaining the different approaches. It must be
noted that in recent years, the Supreme Court has been remarkably willing to take an active role in
reviewing national legislation in areas other than religion.

16. Article 9, section 1, ECHR.

17. Article 18, section 1, CCPR.

18. G.A. Res. 36/55 U.N. GAOR [session number] [supplement reference] [part] [UN
document, number] (1981.).

19. E.g., as a means of Interpreting the constitutional guarantees.

20. See M.C. Castermans-Holleman, Het Nederlandse mensenrechtenbeleid in de Verenigle
Natiest ‘s-Gravenhage 1992.

21. With the exception, of course, of the purely internal sphere of conscience and thought,
which is by its nature not subject to restriction. (Though this clause does not make any express
exception for that internal realm.)

22. For a detailed analysis of the courts' approach, see S.C. den Dekker-vab Bijsterveld,
Algemene beperihngen van grondrechten en jurisprudentiele belangenafwegingen, In: Tijdschrift voor
Openbaar Bestuur 1990, p. 270-273 one S.C. den Dekker-van Bijsterveld, Gemeenten en algemene
beperkingen van klassieke grondrechten, in: Gemeentestem 6925 (1991), p. 382-286.

23. See, e.g. B.P. Vermeulen, Artikel 7, in: Akkermans/Koekkoek, De Grond- wet, Zwolle
1992, p. 174.

24. Burgerlijk Wetboek [Civil Code] art. 2:2. The addition mentioned hereafter is contained
in the second section of this article.

25. Civil Code art. 2:2.

26. The Supreme Court had already acknowledged this principle prior to the effective date of
this provision. In the case concerned - which involved the dismissal of a church minister - the court
argued that it had the power, principally speaking, to annul a church decision which conflicted with
"good faith." Judgment of March 15, 1985, HR, 1986 NJ 191.

27. These statutes not only governed the formerly state-established Reformed Church, but
also the Lutheran church and the Jewish community.

28. Based on the Act on Religious Bodies [Wet op de kerkgenootschappen] of 1853, which
was formally repeated in 1988.

29. Judgment of October 31, 1986, HR, 1987 NJ 173.

30. See also infra Part I11.F.

31. Judgment of May 26, 1978, ARRVS, 1978 AB 430.

32. One for the Protestant churches and one for the Roman Catholic Church.

33. The Interchurch Contact also plays an important role in advising the government minister
in charge of the appointment of church ministers in specialized ministries in the armed forces and
penal institutions. See infra Part I11.B.
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34. This change dealt specifically with equal treatment between churches and other
organizations. One element taken into consideration in this respect was the implied right of access by
new religious movements and organizations. Equal treatment would have meant giving newer
organizations the same access to income tax registers which older organizations had eljoyed, and this
was considered undesirable.

35. Note that not all churches participate in this system. For example, the Roman Catholic
Church has not joined the SILA.

36. The revision of the Constitution in 1972, enabled a major change in the prior church-state
relations by authorizing the buying off in 1983, of traditional government obligations concerning
salaries and pensions of church ministers. These financial obligations originated as compensation for
the annexation of church goods and property during the eighteenth century. The compensation
arrangements had been incorporated into the Constitution in 1814. It must be noted that unlike in
Belgium, for example, these financial obligations were kept at the nominal level of 1814, a fact that
in the course of time has diminished their importance. In prac tice, the subsidies were hardly ever
extended to churches other than those originally benefiting from them in 1814.

37. Judgment of December 18, 1986, ARRVS, 1987 AB 260.

38. Cabinet standpoints: 21 maart 1991, Kamerstukken 11, 1990-1991, 20 868, nr.3;
standpoint of previous Cabinet: | november 1989, Kamerstukken 1l 1989-1990, 20 868, nr.2.
Committee report: Overheid, godsdienst en levewovertuiging, eindrapport van de Commissie van
advies inzake de criteria voor steunverlening door de overheid en kerkgenootschappen en andere
genootschappen op geestelljke grondslag, ‘s-Gravenhage 1988.

39. Subsidies for church buildings have been granted in exceptional circumstances such as
natural disasters and land reclamation.

40. Wet Premie Kelkenbouw, wet van 29 november 1962, Stb.538.

41. Globale regeling inzake subsidiering gebedsruimten (1976-1981), and Tijdelijke regeling
gebedsruimten voor Moslims (1981-1984) in: Rapport tevens beleidsadvies van de niet-ambtelijke
werkgroep ad hoe religieuze voorzieningen voor etnische minderheden in Nederland, Rijswijk 1982.

42. Kamerstukken 11, 1984-1985, 16 102, nr.99, Kamerstukken 11, 1986-1987, 16 635, nr.II.

43. General Pastoral Care Bill [voorstel van Wet geestelijke verzorging zorgi- nstellingen en
justitiele inrichtingen], Kamerstukken 11, 1993-1994, 23 720, nrs. 1-3.

44. Note that in the Netherlands, private education is effectively synonymous with
denominational education. For discussion of the development of this system, see S.C. den Dekker-
van Bijstertcld, Het juiste onderscheib. De interpretatie van het grondwettelgk begrip "openbaar
onderwgs" in de eerste helft van de 19e eeuw (1), in: School en wet 1988, p.lI-15, S.C. den Dekker-
van Bijsterveld, Het juiste onderscheib. De interpretatie van het grondwettelgk begrip "openbaar
onderwgs" in de eerste helft van de 19e eeuw (I1), in: School en wet 1988, p.36-40; A.A. de Bruin,
Het ontstaan van de schooltrijdt Leiden 1985.

45. Note that denominational schools are fully funded by public monies if they fulfill the
conditions mentioned, which in practice is always the case.

46. See Koekkoek, supra note 8.

47. The difficult-to-translate freedoms of "stichting, richting, inrichting.”

48. Since courts in the Netherlands lack the power to decide upon the constitutionality of an
Act of Parliament, the Legislature itself may have to form an opinion on the constitutionality of its
intended legislation.

49. Judgment of January 22, 1982, Pr. Rb. Alkmaar, 1982 NJCM-Bulletin 134, Judgment of
January 22, 1988, HR, 1988 AB 96.

50. Judgment of September 5, 1989, Hof Den Bosch, 1989 RV 96.

51. See infra Part I11.F.

52. E.g., Judgment of March 18, 1988, ARRVS, 1988 AB 342, Judgment of August 20, 1990,
ARRVS, 1991 AB 102.

53. Under their own policies, these colleges will only accept partial government subsidy.
There is also a Humanist University.
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54. Civil Code art. 1:30.

55. Civil Code art. 1:68.

56. Wetboek van Strafrecht [Crimmal Code] art. 449.

57. Judgment of June 22, 1971, HR, 1972 NJ 31.

58. Judgment of January 22, 1982, HR, 1982 NJ 489.

59. Judgment of June 4, 1982, HR, 1983 NJ 32.

60. Judgment of May 30, 1986, Pr. Rb. Zwolle, 1986 KG 2609.

61. Judgment of June 22, 1981, ARRVS, 1983 AS 210, Judgment of January 20, 1983,
ARRVS, 1983 AB 389.

62. Kamerstukken 11, 1991-1992, 22 147, nr.22, p. 17 et seq.

63. General Equal Treatment Act [Algemene Wet gelijke behandelmg], Wet van 2 maart
1994, Sth. 230.

64. While numerous provisions have previously been enacted to prescribe equal teeatment in
civil relations, these have not been very controversial.

65. Judgment of June 5, 1987, HR, 1988 AB 276.

66. For a detailed explication, see B. Schumacher, Militaire dienstweigering en vredesmoraal,
Tilburg 1986, B.P. Vermeulen, De vrijtleid van gewetenf een, fundam- enteel rechtsprobleem,
Arnhem 1989.

67. Judgment of April 13, 1960, HR, 1960.NJ 436.

68. Conscientious Objection in Labor Relations Act [Wet gewetensbezwaren in
dienstbetreklung], Wet van [ ] Stb. 134. The Act is incorporated in the Civil Code, Art. 7A:1639s,
section 2. See also Gewetensbezwaren in dienstbetrekking, advies van de Sociaal Economische
Raad, s’-Gravenhage 1990; Nota over gewetensbezwaren in arbeidsrdaties; een leidraad voor
ondarnemingen, Stichting van de Arbeid, s’-Gravenhage 1990.

69. See S.C. den Dekker-van Bgstertcld, supra note 2, at 165-73, 192-98. Note also that in
recent cases in other areas of the law (family law) the Supreme Court has taken a more active
approach to review.

70. For treatment of non-Christian religious holidays in labor relations, see Judgment of
March 30, 1984, HR, 1985 NJ 350.

71. On this issue, see S.C. van Bijsterveld & J.P.M. Zegen, Met het weekend voor de dour ...
De toekomst van de vrije zondag, in Nederlands Tijdschrift voor Socioal Recht 1994, p. 254-58.

72. Kamerstukken 1I, 1993-1994, 23 646, nrs. 1-2 ("voorstel for een nieuwe
Arbeidstijdenwet").

73. See the discussion of conscientious objection supra Part 111.H.

74. Notably, Judgment of March 30, 1984, HR, 1985 NJ 350.

75. The minority and majority Protestant churches work in close cooperation with the Raman
Catholic Church in addition to working together as joint Protestant churches in these fields.

76. See supra note 12 and accompanying text; supra Part I11.B.

CBOBOJIA PEJIMI'MU B HUJAEPJIAHIAX

Co¢u Ban buiicoepBenbj

N3 15 wmnH. Hacenenuss HuzjepnannoB NpuMEpHO TPEThb COCTaBISAIOT WieHbl Pumo-
Karonuueckoll iepkBH; IpUMEPHO CTOJIBKO K€ YJIEHOB BO BCEX MPOTECTAHTCKUX LIEPKBAX BMECTE
B3ITHIX. J[Be TJaBHBIX pePopMaIMOHHBIX HacuuThiBaloT 2,5 MiaH. W 800 THIC. 4YIIEHOB

COOTBETCTBEHHO. [IpHBEp:KEHIIEB HClaMa Pa3IMYHOIO 3THUYECKOTO MpoucXoxaeHus Oozxee 700
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TBIC,, OyanucTtoB u uHAYUCTOB cBbime 80 T1hic. CymiecTByeT TaKKe OTHOCHTEIBHO
HEMHOTOYHCIICHHOE, HO HHCTUTYAJIM3UPOBAHHOE TYMaHUCTUYECKOE JIBIKCHHE.

B crpane Her (dopmanbHON KOHCTHTYIIMOHHOW CTPYKTYPBI ISl KOHCYJIBTAIIMH IIEPKBEH
OTHOCHTEJIbHO 3aKOHOJATENbHBIX IOJIOKEHUH, KOTOpPBIE WX KAacCaloTCs, LIEPKBU CAMOCTOSITEBHO
JOJDKHBI CJIEIUTh 32 ATUM. XPUCTHAHCKHWE U HYACWCKHE PEIUTHO3HbIE OpraHU3aluy paboTaroT
BMecTe B MeXIEpKOBHOM oprane mo cBs3sMm ¢ rocynmapctBoMm (ClO). HammoHnanbHBINH coBeT
LEPKBEH COCTABISAIOT TOJIBKO XPUCTUAHCKUE IIepkBH, OH moutd uaeHTndeH ClO, HO B oTinnume oT
HEr0 €ro JesATeIbHOCTh HampaBjieHa Ha Oojee IIMPOKUH COIMAIBHBIN KOHTEKCT. Llepksw,
€CTECTBEHHO, MOTYT M JIEHCTBYIOT CaMOCTOSITEIHHO.

B Hupepnangax 10CTaTOYHO MHOTO COIHAIBHBIX M KYJIBTYPHBIX HMHCTUTYTOB B cdepe
0o0pa3oBaHusl, CPEACTB MAacCOBOM KOMMYHHUKAIIMH, OXPaHBI 30POBbS U JIp., Oa3HPYIOUIUXCS Ha
penurun. [IpaBUTENBECTBO YyBCTBYET ce0si OTBETCTEHHBIM 32 CTUMYJIMPOBAHUE JEATEIBHOCTH ITUX
YUPEKACHUN U UX COOTBETCTBHE MOCTABICHHBIM LIESIM M HHTEpEcaM OOIIecTBa.

Cucrema rocymapCTBEHHO-IIEPKOBHBIX OTHOmeHHd B Hupepmangax xapakrtepusyercs
OTIENIEHUeM LEepPKBU M TrocynapcrBa. XOTS 3TOT TEPMUH ONPEICIIEHHO HE YIOMHUHAeTCs B
KoHcTutynimu crpasbl, OH MPHUCYTCTBYET B 3aKOHOJNATEIBHOM IMpOIecce, aJIMUHUCTPATHBHBIX H
CyIeOHBIX pEIICHUSIX.

OTneneHre LEPKBU U TOCYNAapCTBa HE SBISETCS 'CTPOTUM OTHENEeHHEM', Korja CyOBEeKTHI
STHX OTHOLICHWH HE MMEIOT MEXIy co0o0il Huuero obmiero. OTaeneHue HEPKBU U TOCYAApCTBa
BBITJISIIAT HA MPAKTHKE KaK CBOOOJA PENIUTHH U BEPOHMCIIOBEAAHNN M HEHTPAIBHOCTh TOCYAapCTBA
M0 OTHOILIEHUIO K HHM.

[IpaBUTENbCTBEHHBIE YMHOBHMKH HE HMMEIOT IpaBa NPUHUMATh KaKyl0-IMOO CTOPOHY B
PEJIMTHO3HBIX JHUCIYTaX; NPAaBUTEILCTBO HE KMEET IpaBa OTHOCUTBCS K OpraHU3aIMsIM,
0a3upyOIUMCS Ha PETUTUH, MEHEe OJIAarONpPUATHO, YeM K "HeHTpalbHbIM" OpraHu3alusM B Jele,
CKakeM, OOIIIEeCTBEHHBIX CyOCHAMiA U Jp.

[To Koncturynmuu 1983 r. rapantupyetcst cB000/1a HCIIOBEIOBATH PEIIUTHIO, PAaBHO KaK M HE
ucnoseqoBate penuruto. CBoOOJa pEeTUruud MOXET OBITh OrpaHHuYeHa JIMIIb CIEHUATBHBIM
MapJaMeHTCKUM aKTOM JJISL 3aIUTHI 3I0POBbs TPaXKJaH, IPEJOTBPALIECHHS] MaCCOBBIX OECIOPSAKOB
U T.I.

KoHcTuTynusi rapanTupyeT He TOJIBKO CBOOOAY PENUIHH, HO M CBOOOIY JEWCTBOBATH B
COOTBETCTBHUH CO CBOMMH YOEXICHUSMHU O€3 pucKka OBITh OTBETCTBEHHBIMH IMEPE] 3aKOHOM.
[locnennee o3HayaeT, 4YTO TOJIBKO HAIlMOHAJIbHBIA 3aKOHOAATEIbHBIA OpraH KOMIIETEHTEH
ONpeeNsaTh KOHKPETHbIE TPAHULIBI BBIPAKEHUS PETUTHO3HON CBOOOIBI.

Konctutyuus HupepnannoB Takxke 3ampermaer JUCKPUMUHALMIO HA PEJIMTHO3HOM,
MHUPOOBO33pEHYECKOH, pacoBoil u apyroil mouse. OHa, KpOME TOro, TapaHTHUPYeT CBOOOIY
PEIIMTHO3HOTO 00pa30BaHMS.

[IpaBoBoii cTaTyc IepkBell Kak IOPUAMYECKHX JIML OTIMYEH OT CcTaTyca Jpyrux
IOPUIMYECKUX JIUI, TaKuX Kak accouuanuu win ¢GoHael. Torma Kak TpaKTaHCKHHA KOJEKC
omnpeeNseT CTPYKTYPY pa3InyHbIX THUIIOB IOPUINYECKUX JIUML, ISl UEPKBEH JIeJaeTcsl UCKIIOUCHHE:

KOACKC JIMIIb YKa3bIBACT, YTO MLCPKBH PYKOBOACTBYKOTCA CBOUMU COOCTBEHHBIMH yCTaBaMH
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MOCTOJIBKY, TOCKOJBKY 3TO HE NPOTUBOPEYHUT 3aKOHY. YBaXKas AaBTOHOMHUIO IIEpKBEH U HX
OpTraHu3allMIo, TPAKIAHCKUI KOJEKC TaKkKe MCKIIYaeT LEPKBH M3 OOIIUX MOJOXKEHHH,
MIPUMEHSEMBIX KO BCEM THUIIaM IOPUIUYECKUX JIHII.

Hu rpaxxnanckuii Kojieke, HU ApYyTrUe 3aKOHOAATEIbHbIE TOKYMEHTHI HE Jal0T ONpeeeHHs,
9710 Takoe "mepkoBp". Cyabl B KOHKPETHBIX CITydasx (GOpMYJIUPYIOT MUHUMAJbHBIC TPEOOBAHUS K
OpraHu3alusaM, NPETEHAYIOIIUM Ha cTaTyc IepkBU. CHCTEMBI NPEABAPUTEIBHOTO MPHU3HAHUS
LEPKBH, CUCTEMBbI PETUCTPAINH LIEPKBEH He cymecTByeT. LlepkBu Taxke MOTYyT CBOOOAHO M30MpaTh
TyXOBEHCTBO 0€3 MPaBUTEIHCTBEHHOTO BMEIIATEIHCTBA.

Penurno3npie 0OMIMHBI MOTYT OPTaHU30BBIBATHCS OTIMYHO OT LIEPKBHU -- KaK acCOIMAINH,
PYKOBOJICTBYIOIIHECS TPAXKAAHCKUM IIPABOM, Ubs JESTEIBHOCT PErYIUPYIOTCS OOBIYHBIM 00pa3oM.
Hexpuctuanckue penurun n30MparoT JO0BOJBHO YaCTO UMEHHO ATOT MYTh.

3aKkoH HE MAeNaeT OTIWYMN MEXAY PEeNUTHO3HBIMH HHCTUTYTaMH, Oa3upYIOUIMMHCA Ha
HEHTPAIIM30BAaHHOM,  HEPAPXMUYECKOM  OpPraHM3allMOHHOM  MPHHLOMNE W SBJISIOMIMMCS
JeTIIeHTPATN30BAHHBIMH.

lNommannckas Koncturynmsi rapanTtupyer cBoOomxy oOpasoBanus (ct.23). Ilpm sToMm
myOaudHOe  00pa3oBaHHWE  MPEANoaraeT yBaXXEHHE K  JIO0OW  pelMruu;  pa3judHbIe
o0pa3oBaTeNbHBIE JOKYMEHTHI OOECIEeYMBAIOT YBAXKEHHE K LEHHOCTSIM M TPAJAULUSAM DPa3HBIX
penmuruii. llemass cepusi CyneOHBIX pelmIEHWH B TO JK€ BpPEMs yCTaHABIMBAET, YTO OOy4YCHHE,
HOCSAIIEE HEPETUTHO3HBIN (TYMaHUCTHUECKUN) XapaKTep, NPECTaBIsETCS U CyOCHIUPYeTCsS Ha TeX
e YCIIOBHSX, YTO U PEIIUTHO3HOE.

YactHple MIKOMBI (UHAHCHUPYIOTCS TOCYAApCTBOM TIIPH YCIOBHM HMX COOTBETCTBHS
oTpeneleHHbIM 00pa3oBaTeNbHbIM cTanfapTam. Okomo 60% HadadbHBIX IIKOJ B CTpPaHe -- 3TO
YyacTHbIC (MIPUHAIekKAIINE TEHOMHHAIUAM) KOl C KOHIA MPOIIJIOro BeKa CYIIECTBYIOT TaKkKe
JCHOMUHAIIMOHHBIE YHUBEPCUTETHl - WX CO3/IaHUE TaKke OOYCIIOBICHO OIpeIeIeHHBIMH
YCIIOBHSIMH, 2 ICATEIBHOCTh (DUHAHCHPYETCS TOCYAaPCTBOM.

Penurust BicTynaer 3ameTHbIM (DakTOpoM B cepe cpeacTB MacCOBOM KOMMYHUKAIUH.
LlepkBu mpexactaBieHsl B Teie- U paanoddupe. MHorma onn paboTaroT B 3TOM 00JIaCTH BMECTE C
JIPYTUMH IEPKBSIMHU, WIN C TEIEPATUOKOMIAHUAMHU OTPEICICHHON PEIUTHO3HON HANPAaBICHHOCTH
a100 OT CBOEro COOCTBEHHOIO HMMEHH. 3aKOHOIATENbCTBO ONpPENENieT, CpeAH Npodero, o0bEM
BEIIAHUSA U TIOPSIIOK (PMHAHCUPOBAHUSI.

OOmeit mpsiMoli  (UHAHCOBOW TOJEPKKH IEPKBSIM CO CTOPOHBI TOCyIapcTBa HE
cymectByeT. Ho pa3iauuHbIMH MyTSMH W B Pa3IUYHBIX ClIydasX OHA MPENOCTaBIsETCS. JTa
MOJIZICPKKA KacaeTcs CIEHHaIbHBIX (OPM LEPKOBHOTO CIYKCHUS - HANpUMEP B apMUH WIH
UCHPABUTENILHBIX YUPEIKACHUAX, OOTBHHIIAX, JOMaX MmpecrapeibiX. [Ipu 3ToM AyXOBHOE CITy)KEHHE
paccMaTpuBaeTCsl Kak HEOTheMJIeMasi 4YaCTh BCEH MOT0OOHOM e TeTbHOCTH.

Henpsimass ¢uHaHcOBas mMOAJNEpKKA MPEJOCTABISICTCS W B BHUJAE OCBOOOXKIEHHUS OT
HaorooOnokeHusi. [loxkepTBOBaHUSI B TOJB3y LEPKBH, KAK M B Pa3IM4YHbIE OJaroTBOPUTEIIBbHBIC
(OH[TBI, UCKITFOYAIOTCS M3 CYMM TMOJICKAIUX HAIOTO00JI0KEHUIO.

Crnenyer OTMETHTh, YTO MOJUTHYECKUE, SKOHOMUYECKHE, COLMAIBHBIE OOCTOSTEIhCTBA

MCHAIOTCA AaXXC B OTHOCHTCIBHO CTaOMIIBHBIX O6IJ.[CCTB&X, TaKHUuX KakK 3aHaHHOCBpOHeﬁCKHe,
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MEHSIeTCSl U penurno3Hbii nanamadt. M gaxke 6a30Bble MPUHLIUIBI CBOOOIBI PETUTHUH, OTACICHUS
LEpPKBH M TOCYIapCTBA, HEWTPAIBHOCTH TOCYIapCcTBa HE O3HA4YalT, 4YTO HX KOHKPETHOE
BOIUIOLICHHE HA MPAKTHUKE 3aCTHUIO B Pa3 M HABCEr/a JAHHBIX IIPABOBBIX JOKYMEHTAaX - OHO MOYKET

" JOJIKHO pa3BUBATHCA.

STATE AND CHURCH IN GERMANY
Gerhard Robbers

1. Within Germany there are two Churches which are nearly equal in size and importance. Of
the German population of about 80 million, the Catholic Church has about 28.2 million members,
while the Evangelical Church has 29.2 million members. The Evangelical Church consists of
numerous separate territorially based Landeskirchen, each of these Churches being an independent
unit. Together they form the Evangelical Church of Germany. There is also a number of smaller
Evangelical Churches that have chosen to stay outside this federation. The Evangelical Churches are
either Lutheran or Reformed Churches, some follow a unified confession, shaped in various ways
from these two creeds. Islam in Germany has approximately 2.5 million members, mostly foreign
workers and their families, but also about 100,000 German nationals. The Jewish communities
consist of about 60,000 members. There are also many smaller religions in Germany, some having a
long-established tradition in Germany, others having been in Germany for only a short while. Their
membership is estimated at about 2 million persons. There is also an estimated 16 million inhabitants
of Germany who profess themselves to be without any confession [1]. This stems in part, although
not entirely, from the reunification of Germany, as the political system of the former East Germany
took a hostile stance towards the Churches.

2. The Basic Law guarantees the freedom of religion in Art. 4. Freedom of faith, of
conscience, and freedom of creed, religion or ideology, shall be inviolable. The undisturbed practice
of religion is guaranteed. These individual rights guaranteeing the free existence of religion are
complemented by and laid out in Art. 140 GG. These norms incorporate Art, 136-139 and 141 of the
Weimar Constitution of 11 August 1919 into the Basic Law, so that they are fully ledged
constitutional rights. More-over, Art, 7 paras. 2 and 3 of the Basic Law guarantee religious education
in the public schools. Numerous other regulations, such as the existence of theological faculties at
State universities, are contained within the Constitutions and other laws of the Bundeslander (federal
states). Large parts of Church-State relations in Germany are assigned to the competence of the
Bundeslander.

The Federal Republic of Germany and its Bundeslander have established many concordats
and Church-State treaties with the Churches in Germany [2]. In relation to the Catholic Church, the
Reichskonkordat of 1933 is an essential basis which is recognised as a treaty under international law.
Church-State treaties with the Evangelical Church and those made with Catholic dioceses are sui
generis but are treated as being in a category similar to that of international treaties. Treaties or
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