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HeraruBnas cropona CtpacOyprckoro mpereaeHTHOro mpaBa, Kak Mbl BHIEIH, COCTOUT B
MPEeIpacloNokKEHU K TOMY, YTOOBI JIeJesTh aOCOJIOTHOE MPEBOCXOJACTBO ‘‘HEUTPANBHBIX
3aKOHOB HAJ| MpaBaMU WHAMBUAYaJIbHOM coBecTd. Pe3ynbTar 3TOro moaxoja ryOuTeNieH He
TOJIBKO JUUIsl OTAEJBHBIX JIMI, HO TaKXKe W JUId TE€X PEJMIMO3HbIX KOH(ecCHi MEHBIIMHCTB,
KOTOpBIE OTCTAWBAIOT HPABCTBEHHBIE LEHHOCTH, HE IOJHOCTHIO OTBEYAIOIIME  3aMaJHOMY
HACJIEUI0 — T.€. LEHHOCTSAM HYJCO-XPUCTHAHCKOW Tpagului, OOBEAMHEHHBIMH C JAPYTUMHU
LHEHHOCTSIMHU, TAIUYHBIMHU TSI CEKYJISIpU3Ma.

JIu Bycou (Baumnrton, CLLA)
AMEPUKAHCKHUM OIbIT PEJTMO3HOM CBOBO/IbI

Campie nepBble 1ecTHaAUaTh cnoB bumist o IlpaBax rmacumm: «KoHrpecc He OyneT co3naBaTh

3aKOH 00 YUpe)KICHUH PETUT N WK O 3aIPEILIEHAN CBOOOHOTO €€ CYIIIECTBOBAHUS. ..»
Ceromns B Coemnensbix Itatax mbl cebiiaeMcest Ha Cratbu 0wt o [IpaBax, kacaromiyecs: pesuruy Kak
Ha Hauly nepBeiiryto cBodomy. Ileppas Crarest ynomuHaetcst Kak Yupexnaroras Crares, a Bropas — Kak
Crarpst 0 cBOOONIE PETMIHO3HOM JEATENbHOCTH (MM TPAKTHKH). MBI BepHM, YTO W3 3TOW KOHLICTIIMHI
PEIUTHO3HON CBOOOIBI IPOUCXOIAT BCE IPYTUe BUIIbI 3ALUTHI INYHOCTHL.

OTO KOHLEMIWMS pa3/ieieHus] [IEPKBU M TOCYIAapCTBA M CBOOOHOTO CYIIECTBOBAHHS PEJIATHH,
KOTOpasi SIBJIIETCS] OCHOBOM JUTs IIOHUMAHMS LIEPKOBHO-TOCYIAPCTBEHHBIX OTHOLIEHHH B AMepuke. bonee
200 ner mocne mpuHATHA ameprkaHckoro bumnst o IlpaBax pemurnosneie Crateu Ilepsoit [lompasku
MHTEPIPETUPOBATINCH HAIIMMH CyIAaMH TaK, YTO 3TO OOECHEUMBAIO TaK HA3bIBAEMBIN OJarOCKIOHHBINA
HelTpamuTer"". OT0 Mbl TIOHUMAaeM CJIEYIOIMM 00pa3oM: XOTs NPABUTEIBCTBO OTIENEHO U OTIAIEHO OT
PEJUIUH, HO 3TO HUKAK He O0YCIIOBIIMBAET €0 BPAyKIEOHOCTH K PESIUTHH.

CormacHo AMEpUKaHCKON KOHCTUTYIMH HH (pefiepajibHble, HA TOCYJapCTBCHHBIE I MECTHBIC
BJACT HE MOTYT OIPEACISTh MUCCHIO WM CITy)KCHHE IIEPKBH WM YKa3bIBaTh € Kak JEHCTBOBaTh. B
COOTBETCTBHE C AMEpHKaHCKOW KOHCTHTYIIHEH MPaBUTEIBCTBY 3aMPEIIaeTCsl BMEIMBATHCS B PETUTHO3HBIE
JIeJ1a Y TIPETISITCTBOBATh AKTUBHOCTH PEJTMTMO3HBIX OPraHM3aLIHIA.

Io namelt KoHcTMTyIMM penvrio3HbIM OpraHv3alsiM M MHIMBUAZIAM TapaHTHPYETCs CBOOOIA
pemrro3Hoi npakTuk. CBOOOIA PETMTHO3HON TIPAKTUKK — OJTHA M3 HAIITMX BOYKHEHUIIINX HAITMOHAIBHBIX
LIEHHOCTEH.

B coorsercTBun ¢ Hameit KoHcTUTYyIMEH BiacTH OrpaHUYHBAIOTCS B TOM, YTOOBI TIPETISITCTBOBATh
CBOOOJIC PEMIHOZHON JIESTENTFHOCTH OpraHW3allii M OTICNIBHBIX Jivil, Korja NMeHCTBUS MpaBUTEIHCTBA
BCTYIAIOT B IPOTHBOPEYHE C PETMTMO3HOM MPAKTUKOM OTACIBHBIX JIULL WITH ICATENTBHOCTBIO PETMIMO3HBIX
OpraHM3aIWi, MPaBUTEIILCTBO HE MOKET YUMHUTH MM TIPETBITCTBHI JI0 TeX TOp, TOKa He JOKaXKET, YTO 3TU
CaHKIIMM OOYCIIOBJICHBI HEOCTIOPUMBIMH TIPAaBUTENIBLCTBEHHBIME MHTepecamy. Ho pake Torma, koraa
nocnieiHee OyJIeT JIOKa3aHo, MPAaBUTENLCTBO JIOJDKHO MOMTH erie Jambiie. OHO JTODKHO JIOKa3aTh, YTO
HEOOXOIIMMBIX TIeNiel Helmb3sl JOOUThCS OoJiee MSTKUMH cpericTBamu. Harmm Cympl TIOCTaHOBWIIM, YTO
"TOJNBKO T€ MHTEPECHI BBICIIETO TIOPSIIKA, KOTOPhIE HE MOTYT OBITh OOeCTiedeHbl HHBIM 00pa3oM, MOTYT
TIPEBBICUTH 3aKOHHBIE TIPETEH3UU HA CBOOOTY PEIITHO3HOM e TETTEHOCTH' .

Jpyroii BaKHBIA TpUHIMIT AMepUKaHCKoW KoHCTUTYyIM — TocymapcTBO JIOJDKHO — OBITh
HEUTpaJIbHO HO OTHOIICHWIO K PEIMIMO3HBIM JEHOMUHAIWMSM. ['0CyIapcTBO HE JIOIDKHO MpeIOuMTaTh
OZIHY JIeHOMUHaIMIo Jpyroi. O6cyxneHne 3ol koHtenmy B BepxoBHom Cyzie NpHBEO K HPUHITHIO
OCHOBoOIOJIAraronero peterust. Cyi pazbsiCHIL, YTO PAaBEHCTBO HE BO3MOKHO B arMoc(epe opUIMaIbHOrO
NPEIOYTeHHsT OIHUX JICHOMMHAIMK JpyruM. CBOOOTHOE OTMpaBiIeHHE MOXKET ObITh TapaHTUPOBAHO
TOJIBKO TOT/1a, KOTJIa OT 3aKOHOAATeNel 1 u30Hparerneil - TpeOyroT OTHOCHTHCS K MAJIOUHCIIEHHBIM, HOBBIM U
HETIOMYJIIPHBIM ICHOMUHALIMSM TaK )K€, KAK OHU OTHOCSITCS K CBOEH COOCTBEHHOM PENTUIHH.

INockonbKy rocyapcTBO JODKHO ObITh HEMTPAITBHO B CBOEM OTHOIIEHWM K PEJMIUSIM, OHO HE
MOXKET OOpaIarbCs ¢ HMHAMBUIAMHU KaK C TOMMTUYECKUMM ayTcaiiiepaMHd H3-32 MX PEIMIHO3HBIX
BepoBaHMil. braronapst 3TuM TpeM OCHOBOIOJIArArOIIMM KOHIEMIMSIM (CBOOOIHOE OTIPABICHUE PEJIUTHH,
pasfenieHre LIEpKBU U TOCYIapCTBa U IPABUTEILCTBEHHBIM HEUTPAIUTET IO OTHOIICHUIO K PEJUIUN) JUTS
pasperienns (pyHkuponrpoBanus 1epkBi B CoemmueHHbIX [lITaTax He TpeOyercs HU rocyaapCTBEHHOM
JIMLEH3UM, HU TOCYAapCTBEHHOM pErvcrpalii, HU TOCYJIapCTBEHHOIO peryiaupoBaHus.. HOCTpaHHBIE
PENIUTHO3HBIE OpraHM3alMy UMEIOT TOYHO TAKHE e IpaBa Ha OCYILECTBIICHHS CBOETO CITY)KEHMS, KaK U
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amepukaHckue uepkeu. PemurnozHoit opranmzammm B CoenmmbenHbix Llltatax He HyXeH craryc
00BeIMHEHS TS TOTO, YTOObI OHA MOIJIA CYILIECTBOBATH U JIEHCTBOBATH.

HeoOxomMo MOHATH, YTO B COOTBETCTBUM C AMEPUKAHCKOM IPaBUTESILCTBEHHOM CHCTEMOM
CYILECTBYET IPABUTENLCTBO IITaTa U (pelepabHOE MPABUTENIBCTBO, KOTOPOE B IIEJIOM MMEET OOJblie
KOHTaKTOB C  PEJMIMO3HBIMM  OpraHu3aimsiMi.  IlpaBuTenscTBa — 00ECHEUMBAIOT — PEIMIMO3HBIM
OpraHM3alsIM, TAKKe KaK U JAPYrMM FOPHAMYECKHM JIMIAM, BO3MOKHOCTb OOBEAMHEHHS] M TOTYYEHUS
paspeleHust 0T rocyJapcTsa. B 11eoM rpaBoBble XapaKTEPHCTUKN PETUTUO3HOW OpraHM3aliy Takue xke,
KaK M y CBETCKOW opraHmzaimu. Hu B 0fHOM mITaTe peMruo3Has opraHu3alys He oOsi3aHa IMOoTydaThb
T'OCYJJapCTBEHHOT'O Pa3pelleHus Ha PErUCTPaLHIO.

Hampumep, B mrare KamiopHusi penmvrao3Hple OpraHM3allid MOTYT —CO3/IABaThCsi  Kak
PeNMIHO3HbIE OOBEIMHEHMS, YIPABRIAEMble TIPOXIAHCKMM HPAaBOM, HO B 3TOM HET HEOOXOIMMOCTH.
Pemruo3HpIM opraHmzaiysM pa3peracTes CO3/1aBaThCsl B COOTBETCTBUM C MX COOCTBEHHBIMH TPABIIIAMH U
npuHIMnaMy. Ho TocyaapcTBO HE TBITACTCS BBIIBUTATh HUKAKWMX CHEIM(UYECKHX TpeOOBaHMK K
JESITENTFHOCTH PEIMTHO3HBIX OpraHu3aiiii. [ aBHast pyHKIWMS 1 11e)h OOBEIMHEHHSI COCTOUT B TOM, YTOOBI
COCJIMHUTB ITPaBO COOCTBEHHOCTH CO CTIOCOOHOCTBIO YIIPABIIATH MHTEPECaMH LIEPKBH.

Kaxnplii 13 IATUIECATH IITATOB UMEIOT KOHCTUTYIIMOHHO W/WIIM 3aKOHOZATEIIHHO 3aKPETUICHHBIC
TpaBKJIa OCBOOOKIICHHS IIEPKBEH OT Hajlora Ha COOCTBEHHOCTh M JIPYrax HAJIONOB. JTO COOTBETCTBYET
naBHuM EBporieiickum Tpaauiwsiv, Bocxoasimm ere K Koncrantuny. Harm BepXoBHBIN CyJ1 pa3bscHUIT:
"Bracte TNpPUMEHATh TPUBWIETMM B HAIOTOOOJIIOKEHWHM PETUTMO3HBIX MPAKTUK €CTh  BIIACTh
KOHTPOJIMPOBATh U TIOJIABIIAT YIOBOJIBCTBHE. T€, KTO MOKET 00JIaraTh HaJIOraMH PEJIMTHO3HBIE TIPAKTHKH,
MOKET C/IeJIaTh UX CTOJIb JIOPOTOCTOSIIIMMH, YTO OHU OKQXKYTCS JIMIIICHHBIMU PECYPCOB, HEOOXOMMBIX IS
HX OCYITICCTRIICHUS "

B Coemunennpix 1lTatax Hamm Cy/pl pa3rpaHAYIII HpaBa PEMIHO3HBIX OpraHm3almil B chepe
oOpazoBanust. Hamma cynpl mpus3HAIOT mpaBa pojauTeniell o0ydaTh CBOMM PEIMTHO3HBIM BEPOBAHUSM
HE3aBUCUMO OT BMellatenbeTBa rocyaapersa. BepxosHbiii Cyn Coeaunennbix 1Itatos B 1922 romy mummn
CUJIbI TOCY/IAPCTBEHHOE 3aKOHOZATENBCTBO, KOTOPOE TPeOOBAJIO, YTOOBI IETH MOCEILAIN TOCY/IapPCTBEHHbIE
IIKOJIBL.

Hamr BepxoBHbIi ¢y, 00CyIuB mpo0iieMy TIPEUMYITIECTBEHHOTO TIpaBa pOIMTENICH Ha ydacTre B
y4eOHOM TIPOIIECCe, TIOMICPKHYIT:

"SIcHo, YTO COBpeMEHHBIE MOJIOKeHUsT AMeprKaHCKoNH KOHCTUTYIMM MPU3HAIOT, YTO B MPOIIECCE

BOCIUTaHMS] HECOBEPIICHHOJIETHNX POJMTEN UMEIOT IPAaBO M O0S3aHHOCTH 3aKJIA/IbIBaTh UX PEJIMTHO3HOS
Oymyree. DTO WCTUHHO OC30THOCHTEIBHO K TOMY, WICT JIM 3TO PEJIMTHO3HOE OOyYeHHE B pycie
JIOMUHUPYIOLIMX PETMTHO3HBIX BEPOBAHUIA",
OOGcyXIeHre aMepHKAHCKOTO OTbITa PETMTHO3HON CBOOOTBI HE OY/IET TOTHBIM 0€3 PacCMOTPEHHS 3aKOHOB,
KOTOpBIE SIBIISIOTCSI HACTOJIBKO HEOTPEENIEHHBIMY, YTO TIO03BOJISIIOT TOCYJAPCTBEHHBIM YHMHOBHHKAM
HECIIPaBEUIMBO MPUMEHSITh 3aKOH M HAKII/IbIBATh IITpadbl IMOO MPUMEHSITh CAHKIMU Ha HETIOMYIISIpHbIE
PEMIHO3HBIE TPYIIBI O€3 TOro, YTOOBI TPUMEHSTh TIOJIO0HBIE KE CAHKIMH K 00Jiee pacripoCTpaHeHHBIM
PETUTHSIM.

OrbIT  AMEPUKAHCKOW JIEMOKPATHHM JIOKA3al, YTO OH MOXET OBITh YCIICHIHBIM B YCJIOBHSIX
[IMPOKOTO PEJIMTHUO3HOTO IUTIOpa3Ma. IJTO TO3BOJWIIO JOCTHYb YCIOBUM, TPH KOTOPBIX PEJIATHS
TiporBeTana 0e3 Cephe3HbIX Pa3HOIIACHI M OKa3alaCh CIIOCOOHOM MPUHECTH YIOBJIETBOPEHHE JFOMISM. 25
ntons 1988 rozia ujiepbl ToCyIapCTBEHHBIX, PEMTHO3HBIX U JIEJIOBBIX KPYTOB, MPE/ICTARISIFOIINE IMPOKHUI
CIIEKTP PEIMIMO3HBIX M TOJUTHYECKUX B3MISIOB, BCTperwmich B Komonwan BumiesmcOypr, 1rar
Bupmxunus, Ha npassosanny 200 rogoBLuHel Hatero buwist o npasax. Bee oHuM nozanmcana xapTuto, B
KOTOPOH IOTYEPKUBACTCS:

1. PermmrrosHast cBo6oa MM CBOOOA COBECTH SIBIISIETCS JPAroLCHHBbIM, (yHIAMEHTATBHBIM U
HEOTUY’K1aeMbIM TIpaBoM. OOIIECTBO TOJIBKO TOrZIa CBOOOHO, KOI/Ia OHO YBKAET 3TO MPaBO I CaMbIX
MaJTbIX MEHBIIIMHCTB U HAMMEHEE TOMYJISIPHBIX OOIIYH,

5. TlonoxeHne O HEYYPEKIEHUH OTAEAET LIEPKOBb OT TOCYIApCTBA, HO HE PEJIUTHIO OT
TIOJTUTHYECKOM 1 OOIIIECTBEHHOM >KI3HH.

6. Cratbst 0 CBOOO/THOM OTIIPABIICHUH TapaHTUPYET MPaBO W3y4yaThb, MPUIEP)KUBATHECS U MEHATH
BEPOBAHMUSI CBOOOTHO. DTO MO3BOJISIET BCEM I'PaKIaHAM B COOTBETCTBUU C MX JKEJIAHUEM U3MEHUTH CBOIO
KU3Hb (YaCTHYIO WM OOIIECTBEHHYIO) Ha OCHOBE WX JIMYHBIX WM OOmmMxX BepoBaHuid. He cremyer
ToJiarath, Y10 AMEPUKAHCKWI BapHaHT PEILLeHHs] BOMpoca O CBOOOJE PEJIUTUU JIOJDKEH ObITh O00peH
BceMH cTpaHamu. O4YeBHIHO, KaXk[qas HALWsl MUMEET CBOM COOCTBEHHBIE YHUKAIBHBIE MCTOPHYECKHUE U
KYJIbTYpHbIE OCHOBBIL.

51 tymatro, 4To U3 aMEpPUKAHCKOI'O OIIbITa MOXKET ObITh 3aMMCTBOBAHO CIIE/IYIOLLIEE:



44

1. T'ocynapcTBo He JOIDKHO BTOPrarhesi BO BHYTPEHHHE JEN1a PETMTMO3HBIX OpTraH3alyil.

2. T'ocynapcTBO JIOJIDKHO YZIOBIETBOPSITH PEIMTHO3HBIE MOTPEOHOCTU TEX, KTO JKUBET B €r0
TPaHMI[AX, 32 HMCKIIOUYEHHEM TeX CIIy4aeB, KOIZA OHO MMEET HEOCHOpUMblE INPUUMHBI OrPAHUYMBATH
PEITUTHO3HYO AESTENIbHOCTD M TP 3TOM HE MMEETCsI MEHee OOPEMEHHUTENBHBIX CPEICTB, YTOObI O0OMTH 3TH
OIpaHUYCHMSL.

3. HukTo He MoXeT ObITh IPHU3HAH NOMUTHYECKUM ayTCaiIepOM B Pe3y/IbTaTe CBOUX PESIMTHO3HBIX
BEPOBAHUI U IPAKTUK.

Pemrust 6e3 permrrozHoi cBOOOIbI CIIOCOOHA TMPUBHECTH PA3HOINIACHS U PA3NENICHHE HALMIL
Pemurnosnas cBoboza criocobHa MpUHECTH CTpaHe eMHCTBO U YBKEHHE K HEl BCEX €€ IPak/IaH.

4Y.Pycco, P.Moyocni (Charles J. Russo, Ralph D.Mawdsley) (aiiton-Knisnenn, CIIIA)
AN UPDATE ON THE CONFLICTED FIRST AMENDMENT JURISPRUDENCE OF
THE UNITED STATES SUPREME COURT

Introduction

Near the end of its 1999-2000 Term, the United States Supreme Court, in a pair of
unrelated cases involving the Establishment Clause of the First Amendment to the Constitution,*
revealed its polarization involving Church-State relations. In Sante Fe Independent School
District v. Doe (Sante Fe),2 the Court affirmed that a board policy permitting student led prayers
prior to the start of high school football games violated the Establishment Clause. Subsequently,
in Mitchell v. Helms (Helms),® with the majority and dissent basically changing sides, the Court
held that a federal statute that permits states to loan educational materials and equipment to public
and religiously affiliated non-public schools did not run afoul of the Establishment Clause.

In light of the impact that Sante Fe and Helms may have on elementary and secondary
education, this column is divided into two parts. The first section briefly reviews Sante Fe and
Helms while the second part reflects on their meaning for the future of the Supreme Court’s
Establishment Clause jurisprudence.

The Cases
Sante Fe Independent School District v. Doe

The Board of Trustees of the Santa Fe Independent School District, near Galveston,
Texas, following Lee v. Weisman* and Jones v. Clear Creek Independent School District,®
adopted policies permitting student volunteers to deliver prayers at graduations and football
games. In April, 1995, students and their parents challenged the prayer policies seeking
injunctive relief and money damages under the theory that they violated the Establishment Clause.
A federal trial court upheld both policies as long as the prayers were nonsectarian and
nonproselytizing. Moreover, since the board had fall-back policies in place, adopted in the event
that they were struck down, requiring the prayers to be nonsectarian and nonproselytizing, the
court refused to grant prospective injunctive relief, damages, or attorney fees. Both parties
appealed, the plaintiffs because the policies had not been found to violate the Establishment
Clause and the defendants since the board had to use its fall-back policies. The Fifth Circuit
affirmed that prayer at graduation had to be nonsectarian and nonproselytizing, reversed and
struck down the policy permitting prayers at football games, affirmed the denial of injunctive
relief and damages, and reversed the denial of attorney’s fees.

1 In its relevant section, the First Amendment reads that “Congress shall make no law respecting an
establishment of religion, or prohibiting the free exercise thereof; . ... ”

2 120 S. Ct. 2266 (2000).

8 120 S. Ct. 2530 (2000).

4 502 U.S. 577 (1992).

5 Following Lee, the Supreme Court vacated and remanded Jones v. Clear Creek Indep. Sch. Dist., a case

from Texas that permitted student-initiated graduation prayer, 930 F.2d 416 (5" Cir. 1991), cert. granted,
vacated, and remanded, 505 U.S. 1215 (1992). On remand, the Fifth Circuit, following Justice Scalia’s dissent in
Lee, upheld student-initiated graduation prayer, 977 F.2d 963 (5™ Cir. 1992), reh'g denied, 983 F.2d 234 (5" Cir.
1992), cert. denied, 508 U.S. 967 (1993).



