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Article presents and formulates the actual problems and the
realistic ways of economic and legal protection of shipping in Ukraine.
The necessary changes in the Merchant Shipping Code of Ukraine and
other acts of legislation that would ensure national security, national
interests and promote international authority of of the state are estab-
lished.
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B cmamve evisignenvl akmyanvhvie npodonemvl, 060CHO8AHbL U
chopmynuposansl  peanvhvle Nymu IKOHOMUKO-NPABOBOU 3aAUjUnibl
cyooxoocmsa 6 Ykpauwne. Ycmanoenenvt Heobxooumvie usMeHeHUs 8
Kooexce mopzosoco mopennasanus Yipaunvl u Opyeux 3aKoHooa-
MENbHbIX AKMax, 00ecneuusaruux HAYUOHAILHYIO 0e30naACHOCMb,
Cnocobemeosanu HAYUOHATLHLIM UHMEPeCam U NOGLIUATU MeNCOVHA-
POOHDIIL asmopumem 20Cy0apcmesd.

Knrouesvie cnosa: mopeosoe mopennasauue, HAYUOHANbHASL
be3onacHocmv, (hpaxmosasi He3a8UCUMOCb, 20CYoapcmeo  ¢haaza
CYOHA, HAYUOHANLHAS NPUHAOTIEHCHOCHb, HAYUOHATLHOCMb CYOHA.

B cmammi suseneni akmyanvHi npobiemu, 00IpyHmMosaui ma
CPOPMYTLOBAHT PEaNbHI ULSXU eKOHOMIKO-NPABOBO2O 3AXUCHY CYOHO-
ninascmea. Ha niocmaei ananizy écmanogneno neobxioui sminu ¢ Ko-
0eKci mop2068020 MOpeniagants Ykpainu ma iHuux 3ak0OH00a84UX aK-
max, AKi 6 3a0e3nevys8anu HAYIOHATLHY De3neKy, CApUsLIU HAYIOHATb-
HUM iHmepecam i RiOSUULY8anu MIZCHAPOOHULL A8MOPUmMen 0eplicasu.
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Bemanoeneno, wo cmeopioouu ymosu 015 po36umky HayioHa-
JIbHO20 CYOHONIABCMEA, 8 OCHOGI YCNIXI@ GeIUKUX MOPCOKUX KPAiH Jie-
JHCUMb, Nepul 3a 6ce, HASAGHICMb Y IX CYCNIIbCMEI PO36UHEHUX MOp-
CHKUX MPaouyitl, 3a605KU SIKUM CIAE SCHUM, WO 6KIAOU 8 CYOHONNAE-
cmeo ma iHwi cghepu MOpCbKoi JisibHOCHI 0aroms MPUKPAmHY 8i0-
oauy 8 Yilomy y 6Cix eany3sax HayioHanbHol exoHomixu. OOIpYHMoeano
CYMHICTb A HANPAMKU NPOBEOEHHSL 3MIH U000 B0OCKOHATICHHS YUH-
HO20 3aKOHO0A6CmMEa ma 3axoodis, sKi 3abesneuamv ehexmusHuUll
KOHMPOJIb 3 PO36UMKOM CYOHONIA8CMEa YKpainu.

byno npoananizosano, wo saxonooascmeo Oinvuiocmi Kpai
BCMAHOBTIOE BUMOU 00 HAYIOHATLHOT NPUHATEHCHOCMI  GIACHUKIB
cyona i uoeo exinadcy. Joeedeno HeobXiOHicmb npuiiHsmms psoy
3aKOHOOABUO-HOPMAMUBHUX AKIMIG, WO BUSHAYAIOMb 3A2ATbHOOED-
HCABHY CUCNEMY KOHMPOTIO, pe2yiio8anHs ma Kepy8auHs MOPCHKOIO
OISILHICMIO, WO CIMOCYEMbCSL PEOPeanizayii cucmemu KOHMpoao oep-
Jrcagu nopmy i 0eparcasu npanopa, CMEOPeHHs. CRPUSMAUBUX, KOHKY-
PEHMOCNPOMONCHUX YMOB OBLILHOCHT CYOHONIABHUX KOMNAHIL, ChpO-
WieHHs1 8Cix npoyedyp opeanizayii nepegesens i mapuHoi nonimuxu.
Ocobnugy yeazy npuceaueHo HeoOXIOHOCMI GCMAHOGIEHHS 36'S13KY
MINHC HAYIOHATLHONO NPUHANIENCHICIIO CYOHA | 11020 NPABOM NIIABAHHS
nio npanopom nesHoi 0epicasy, GUNIUBAE 3 BUMOS 30TUCHEHHS 10PUC-
Oukyii yiei kpainu, nio npanopom siKoi xooums 0ane cyoHo.

Knwuosi cnosa: mopeosenvre mopennagcmeo, HAyiOHANbHA
besnexa, hpaxmosa He3aneHCHICIb, 0epICABA NPANopa cyoHd, Hayio-
HAIbHA NPUHANENCHICTb, HAYIOHATILHICMb CYOHA.

Problem statement. One of the major marine economic ac-
tivities is commercial shipping, which represents an important mea-
sure of foreign and domestic trade at all times. The experience of the
developed maritime countries shows that their progress is possible
because of the planned national maritime policy, which is directed to
the development of maritime capacity. The presence of the maritime
state policy allows defining clear directions, goals and objectives in
the economics sector. The high level of the national merchant ship-
ping development, in consideration of specialties of foreign eco-
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nomic factors should be formed according to the criteria to ensure the
independence of the freight trade and full participation in the global
cargo transportation in international freight market.

Despite the fact that the perfect legislation is the necessary
condition for the development of all spheres of maritime activities,
there are no needed laws for its regulation in Ukraine. The changes in
The Merchant Shipping Code of Ukraine and other legislation are
also needed to ensure national security, to promote national interests,
to improve the international authority of the state. Nowadays, number
of legislative regulations, which determine the national system of
control, regulation and administration of maritime activities, should
be also adopted. This applies to the reorganization of the control sys-
tem of Port State and Flag State, the creation of an enabling and
competitive environment for the shipping companies, the simplifica-
tion of the procedures for the organization of transport and tariff
policy.

Analysis of recent research and publications. Ukraine is
not the only country which is faced with the question of legislation
improvement, promoting the development of national shipping. In the
conducted scientific studies it is shown that having access to the int-
ernational legal framework, maritime law is being developed, the
efficiency of freight operations is being increased, etc. The lines of
research in the sphere of improvement of shipping control are in
question of the scientists of different countries who are interested in
effective functioning of national economy and in particular, national
shipping [1-2].

The purpose of the article is to substantiate the nature and
direction of the changes improving the existing legislation and mea-
sures that will ensure the effective control of the development of the
shipping in Ukraine.

The main material of the research. The waters of the
oceans, seas and rivers, artificial ponds, etc. now, in spite of the state
borders, are used by the ships of almost all countries of the world. At
the same time, the use of water areas for sea legal trade, fisheries,
scientific and other researches, providing different types of services,
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especially tourism that is all that is included in the concept of com-
mercial navigation is carried out within the limits of state sove-
reignty.

The main provisions of international maritime law on these
matters, and in particular, with regard to the actual connection of the
ship and its flag State, in the Convention on the High Seas in 1958,
confirmed and specified by the UN Convention on the Law of the
Sea in 1982 [3, 4]. The latest Convention, before the entry into force
was recognized in the theory and practice of international law of the
sea as "exfuturum", in other words "the right of the future", acting as
a point of reference in the improvement of the legal aspects of mari-
time navigation.

According to the provisions of these conventions, each state
has the right to sail ships under its flag in the high seas. Doing so the
state has the right to determine the conditions under which it grants
its own flag to the vessels and registers them in their official authori-
ties that determine their nationality. Getting the right to sail under the
national flag of Ukraine is determined by Article 33 of the Merchant
Shipping Code of Ukraine, which states that the right to sail under
the national flag of Ukraine from the time the ship receives its regis-
tration in the State Ships Register of Ukraine or in the Ukrainian
ship's book and testimony about getting the navigation right under
this flag.

Merchant Shipping Code of Ukraine is the main maritime
law of Ukraine, the current version of which replaced the Merchant
Shipping Code of the USSR in 1968 and largely accepted the provi-
sions which are not in accordance with the present conditions, pre-
vailing in the process of adoption of legislation to regulate the activi-
ties of public authorities [5]. In particular, The Code should be added
by provision of new forms of state control on the safety of the ships,
which are widely used in international practice (port state control), by
the rules on the legal regime of navigation in the territorial sea of
Ukraine, and much more.

According to the international legal standards, the vessels
should have the nationality of the State under whose flag they are
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entitled to sail and they also should sail under the flag of the only one
state. The nationality of the vessel is determined by the country of
registration. In turn, if the ship is arbitrarily changing the flag, that is
to say, sails under the flag of two or more states, it can be considered
as such that has no nationality. The changing of the flag is consi-
dered to be legal if it is associated with transfer of ownership or
changing of the country of registration. The need to establish a link
between the nationality of the vessel and its right to sail under the
flag of a particular state is the result of the requirements of the juris-
diction of the country whose flag the ship goes. This principle is a
necessary condition for the implementation of the guaranteed lega-
lity, safety of merchant shipping in both inland and territorial waters
and on the high seas and is secured by the UN Conference on the
conditions of vessels registration, which took place in Geneva Janu-
ary 20-February 7, 1986. The State, exercising its jurisdiction of the
ship, providing the application of national and international prin-
ciples of law defines the competent authority that on behalf of this
state determines the possibility of nationality granting to the ship of
state and has the necessary legal procedures for its consolidation that
is directly carrying out the administrative functions of registration.
Thus, each country that provides the ships its national flag should
determine its own authority, which is assigned under the laws of the
State to exercise the administrative functions of registration of the
ships, that could be designated in the ships register of this country, to
publish the documents and provide the information on ship on such
register in the manner prescribed by international standards and na-
tional legislation. Jurisdiction over a ship at sea is exclusively con-
cerned with the state of the vessel. All vessels using the open sea
must have the nationality. The vessel, which has no maritime state
flag, has no defense at all, because the freedom of navigation on the
high seas — this is freedom only for vessels sailing under the flag of
the State [6].

In the background of the problem of connection between the
ship and the flag of the country of registration there is an example
where developing countries under the United Nations Conference on
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Trade and Development, raised the issue of the establishment of con-
crete and effective standards of such connection. This was done to
limit the impact of unfair competition on the part of the developed
countries fleets that are registered under the so-called "flags of con-
venience" as the international law of the sea at that time fixed the
requirement of a genuine link between the flag state of the vessel and
its registration, but no specific legal provisions in this regard has
been established. As a result, this fact is reflected in section 128 of
the UN International Strategy, adopted by the General Assembly on
December 5, 1980. Later in the UN Convention on the Law of the
Sea established 1982 there were established already more concrete
provisions (Article 94). In turn, the United Nations Convention on
Conditions for Registration of ships already in 1986 established a
fundamentally important provisions relating to the ownership of the
vessel and its crew manning. Under the provisions of the Convention,
the state of registration should follow the rule, according to which the
owners of the vessel must be nationals of that State. The degree (per-
centage) of the state registration citizens' participation of in the ow-
nership of the vessel should be determined by national law.
According to the Article 32 of The Merchant Shipping Code
of Ukraine concept of Ukrainian vessel or vessel of Ukraine means
the nationality of the vessel subject to the jurisdiction of Ukraine. On
establishing the interest of businesses and individuals in Ukraine
owned ship registered in Ukraine in The Merchant Shipping Code of
Ukraine says that the right to fly the national flag of Ukraine has the
ship, which is public property, or is owned by a private person — a
citizen of Ukraine, as well as a legal entity in Ukraine based solely
Ukrainian owners, or a vessel which these persons to bareboat —
charter. Thus, in The Merchant Shipping Code of Ukraine any direct
participation of foreign capital in the ownership of the vessel, which
sails under the Ukrainian flag is excluded. This fact has very impor-
tant not only legal, but also an economic aspect, because by doing so
greatly range of sources of investment in the development and mo-
dernization of the national fleet in Ukraine is narrowed. This position
is also very important from the point of view of establishing any form
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of state support for national shipping, bearing in mind the possibility
of appropriate sanctions by OECD countries. Indeed, if the owners of
the fleet under the Ukrainian flag on a certain percentage may be
foreign entities, the support of national shipping of the state is no
longer purely protectionist, as equal benefits are also received by
foreign owners.

According to the regulations of the same Convention 1986, at
the manning of the crew of the vessel the principle of a certain level
of representation for nationals of the country of registration should be
observed. Specific terms relating to the proportions of the national
and foreign crew are set by national legislation in the country of re-
gistration depending on the availability of qualified personnel.

In The Merchant Shipping Code of Ukraine the legal status
of the crew of the vessel, its composition, qualification requirements,
health, citizenship, etc. are regulated by Articles 48 — 57 Section 3 —
"The Crew of the ship". In contrast to the establishment of the owner-
ship share of the vessel, The Merchant Shipping Code of Ukraine
much more liberal approaches the requirements to the nationality of
the crew. For example, Article 53 states that the members of the crew
of a vessel registered in the State Ships Register of Ukraine or in the
ship's Book of Ukraine may be citizens of any country. At the same
time saying that the captain of the Ukrainian vessel may only be a
citizen of Ukraine. Apparently, it should be recognized that such a
"conservatism" in the field of establishing of the ships ownership and
"liberalism" in regard to the nationality of crew members don’t corre-
spond the conditions prevailing in the Ukraine. If we analyze the in-
ternational practice, the laws of most countries (meaning only the
main registers and exclusive "flags of convenience") establishes a
requirement of the owners of the ship and its crew, having a national
identity within less than half, with mandatory national identity of the
captain, and in some cases of the senior officers [7]. The latest fact is
due to the need of implementation of the exclusive jurisdiction of the
state over ships flying its flag, which is implemented directly to the
ship's captain or, in his absence, to the senior officer. This practice
should be recognized as the most acceptable, but in terms of the re-
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sponsibility of the country of registration and the consequences that
arise in the case of certain forms of its operation, and the uniqueness
of the exclusive jurisdiction of the flag state of the vessel, these re-
quirements would be more stringent with regard to the establishment
of mandatory property the ship by national members and the estab-
lishment of a mandatory national identity is not only the captain, but
the two officers of the vessel. The mandatory national identity not
only of the captain but the officers will provide an opportunity to im-
plement the exclusive state jurisdiction upon the ship under its flag in
all cases.

The main aspects of the economic and legal framework
should be implemented through the legislative system, the most im-
portant should be the law "International Shipping Register of
Ukraine", "The Merchant Shipping Code of Ukraine", as amended, in
accordance with the terms of the functioning of a modern "Strategy
of development of ports of Ukraine", "National regulations of freight
transportation and pricing in mixed land-water connection" and
others.

Conclusion. The implementation of the economic and legal
aspects of shipping control will enable the development of the
Ukrainian economy as a whole. Creating conditions for the develop-
ment of national shipping should be mentioned that in the basis of the
success of the great maritime countries, above all, should be the pre-
sence in their society of the developed maritime traditions, due to
which every member of society understands that investing in ship-
ping and other spheres of maritime activity provides at least three
times the returns in all sectors of the national economy and considers
the development, first of all of merchant shipping as a the priority
development of the national economy.
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Penenzentn:

JIOKTOpP €KOHOMIYHHX HayK, mpodecop, 3aBimyBad kxadeapu
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JOKTOpP EKOHOMIYHHMX HayK, CTapUIMid HAyKOBHH CHIBpO-
OitTHUK [HCTHTYTY mpoOieM pPHHKY Ta EKOHOMIKO-EKOJIOTTYHUX
nociimkeab HH Ykpainu O.A. Jlinincbka
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