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JIIMCHA BOJISI OCIB Y ®IKTUBHUX TA YIABAHUX ITIPABOUNHAX

Poszenanymo ocnoeni pucu ma 8iominnocmi pikmuerux i y0aeaHux npasouuris. Buznayeno
CYMHICMb NOPOKI6 80Ji 0Cih, AKI 8UUHAIOMb MAKI NPABOYUHU, Ma NIOCmMasu Ol GUHAHHA IX NO
cyoy Heoilichumu. Ha mamepianax cy0oeoi npakmuku npoaHanizo8ano cnocoou 008e0eHHs
NOPYUIEeHHA BUMO2 3AKOHY NPO OOCACHEHHs. CIOPOHAMU NPABOYUHY neenoi memu. Ilpudineno ysaey
HACAIOKAM HeOTUCHOCMI (IKMUBHUX MA YOA8AHUX NPABOYUHISE.

KurouoBi ciioBa: GikTUBHI, yaBaHi, IPaBOUYWHH, HEJIHCHICTh, METa, BOJIS.

Cepel HeiMCHUX NPaBOYMHIB OKPEMO BHJIAOTH (GIKTUBHI Ta yAaBaHi. Ix
nedinimii MictaTbes y crartax 234 1 235 [usineHoro koaekcy Ykpainu (nmami — LK
VYkpainu): GIKTUBHUN — 1€ TPABOYUH, BAMHEHU JJIsl BUTIIALY, 0€3 HaMipy CTBOPUTH
BIJIMOBIAHI HOMY MPaBOB1 HACIIIKY; YAaBaHUIN TPaBOYMH — II€ TAKHUM, 1110 BUNHEHUH 3
METOI0 TPHUKPUTH IHINUN TMPABOYMH. 3a HAABHOCTI CXOXKHX pPHUC MDK IUMH
HEAIMCHUMHU MPaBOYMHAMU, BOHU MAIOTh 1 BIAMIHHOCTI, SIKi CIiJi BpaXOBYBaTH MpH
BUPIIIICHH] CIIPaB CYJ0M.

BaxnuBicte 3’sicyBaHHS crnenu@iuHUX puc 000X HEIINCHUX MPaBOYMHIB
JOBOJISITh HAYKOBI JOCHIDKEHHS, 10 mpoBoawiuck A. €menko, 1. P. Kamaypowm,
B. O. Kyuep, O. Otpagnooro, M. M. CiouboBum, I. B. Cnacu6o-dateeBoro,
M. A. Cnacbkoro, C. B. ToMuuineHuM Ta IHIIMMH YKpPAiHCBKMMH LIMBUIICTAMHU.
OnHak cyzoBa MpakTUKa JOBOAUTH MOTPeOy B pO3B’sA3aHHI MPOOJIeM, sIKi BAHUKAIOTh
Py JOBEACHH] HEINCHOCTI (PIKTUBHHX Ta y/laBaHUX MpaBOUYWHIB. Tomy memoro i€l
cmammi € BUSBJICHHA JIIHCHOI BOJIi 0ci0, fIKI BUMHSAIOTH (IKTHBHI Ta YyAaBaHi
MPaBOYMHU. 3as0aHHAMU, SIKI TIPU IILOMY IIOCTalOTh, € OI[IHKa apryMeHTallli Ha
1TBEPPKCHHSI BaJ] BOJII CTOPIH IIUX MIPABOYMHIB, MPUYUHU 1X BUMHCHHS Ta HACIIIKH
BU3HAHHS ITUX MPABOYMHIB HEIIMCHUMH.

[lepenycim cinif BUPILIUTH, 10 SIKOT IPYINH HEAIMCHUX MPAaBOYMHIB BITHOCATHCA
(GiKTHUBHI U y/naBaHi MpaBOYMHHU. BHUCIOBIIOIOTHCS Pi3HI MO3ULIT 3 IOIO IPUBOAY: 1
III0 BOHH SIBJISIFOTH COOOKO MPaBOYMHM 3 mopokamu Boji [11, ¢.84; 8, ¢. 86; 13, ¢.59], i
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3 MMOPOKaMH 3MiCTy (MPOTH3aKOHHI MPaBOYMHN) [2, ¢. 291], oueBHIHO TOMY, 10 BOHH
cyliepedarh 3aKOHY a00 IMpaBOYMHAM 3 MOpOKaMH 3MicTy [4, ¢. 76], 1 Sk okpemy
rpyIy HEIIWCHUX MPaBOUYMHIB BHACIIJIOK TOTO, II0 BOHM XOY 1 BUSBJISIIOTH BIAOMY
CXOXKICTh 3 MPAaBOYMHAMHU, 1[0 MAIOTh MOPOKU BOJII, IPOTE 3a3BUYaAll Taki IPaBOYMHU
3IIHCHIOIOTHCS 3 SIKOIO-HEOYIb MPOTUITPaBHOIO MeTolo [1, ¢. 239].

JliicHO, Ba)XKKO OJHO3HAYHO OIIHUTH (PIKTUBHI ¥ yJaBaHI MpPaBOYMHH, MTOMPH
Te, 0 ICHY€ Taka OKpeMa yMOBa JIHCHOCTI MPABOYMHIB SIK iX BUYMHEHHS 3 MEBHOIO
METOI0, JI0 SIKOi CTOpoHM TparHyTh (4. 5 c¢1. 203 LUK Ykpainu). Pazom 13 TUM y Takux
npaBoyMHaxX OE3yMOBHO MarOTh MiCLIE MOPOKH BOJi. 3a 3MICTOM JaHi MPaBOYMHU
dbopManbHO BIANOBIAAIOTH 3aKOHY, ajie JiiicHa BOJS 1X CTOpPIH HE BIJAMOBIJAE
BOJIEBUsIBIEHHIO. OQYeBHJIHO, IO BOJS OCIO, fKlI iX BUMHSIOTH, JAehOpPMOBaHa,
OCKUIbKM BOHa Oyjna crpsiMOBaHa aOCOJIIOTHO Ha IHIIMN pe3ysbTaT, KUl He OyB
SBHUM TpU BYMHEHHI YJaBaHOTO NpaBOYMHY, a00 B3arajai Iied pe3yiabTaT 1 He
MepEeCIIiIyBaBcs NpU YKIaAeHH1 (IKTUBHOTO IPABOYKHY.

Ha BinMiHy Bin mNpaBOYMHIB, BYMHEHUX ITJI BIUIMBOM IOMUJIKH, OOMaHY,
HACUJIbCTBA, MOTPO3H, SIK1, O€3MepeuHO, HeIMCHI Yepe3 MOPOK BOJIi, OCKUIBKU 330BHI
BUSBJSIETHCSI THCK HA BOJIO CTOPIH, YHACHIIOK YOTO TIPH BOJICBUSIBICHHI BOHA
CIIOTBOPIOETHCS, P BUMHEHHI (DIKTUBHMX 1 yaBaHUX MPABOYMHIB HA BOJIO CTOPIH
HIXTO HE BIUIMBac. HaBmaku, JilicHa BOJISI XOBAa€ThCS CaMHUMHM CTOPOHAaMU 1 HeE
BUSBJSIETBCSI TIPU BOJICBUSIBIIEHHI. B ycCiX IMX BHUMAAKax Mae MicIle «He30Ir
3pO0JICHOTO BOJICBUSIBIICHHS 3 JIHCHOIO BOJICtO cTOpin» [14].

Tomy ¢ikTHBHI Ta ymaBaHI MPaBOYMHU BIAPIZHSAIOTHCS BiJ 1HITUX HEIIACHUX
MPaBOYMHIB, BUMHEHUX 3 TOPOKAMU BOJI. 3aKOHOJABEIb BHUAUILE iX B OKpEeMUU
PI3HOBHJI HEIMCHUX MPABOYMHIB — IPABOYMHU 3 IOPOKAMU METH.

[Ipote Bosiss MOXKe MOPOKYBATH IHBIIBHI MpaBa Ta 000B’SI3KH, TUIBKH SIKIIO
BOHA HE CIHPSMOBaHA Ha TMOPYIIEHHA 3aKOHYy, IO MPU BYMHEHHI (PIKTHUBHUX 1
ylIaBaHUX NPaBOYMHIB HE PIAKICTb. Y I[IbOMY BHUMIAJKy BHUSBJICHHS MIMCHOI BOJII
CTOpIH HEOOXiIHE JJIS TOTO, 00 MPHUCIKTH MPABOTIOPYIIICHHS.

BiaminHOCTI MK (DIKTUBHUMHU M yJITaBaHUMH MPABOYMHAMU BUSBIISIOTHCS IPU

iX aHami31 ¥ MOJATAIOTh B ICTUHHOCTI BOJI CTOPiH. Tak, (GIKTUBHUIN TPABOYUH I10 CYTI



€ HINO iHIIe, SK iHCIIEHyBaHHS NpaBouuHy [4, c¢. 76]. Came Takuii Horo xapakrep
JOBECTU JOCHUThb HEMPOCTO, OCKUIbKM BIH MIATBEPIKYETHCS TIABKUA HEMPSIMUMHU
JI0OKa3aMH, 1, SK HACIIJIOK, TIIbKM iX CYKYIHICTh JOIOMAarae mNepeKoHaTH CyJ B
ySIBHOMY XapakTepi mnpaBounHy. [loniOHe I1HCIEHYBaHHS TOKJIMKAHE CTBOPUTH
BpPa)XEHHsI MPOSIBY BOJ1 0C10 3pOOUTH IIOCh, IO 330BHI CIPUIAMAETHCS SIK TPABOYMH.
[Ipu boMy Take 1HCLIEHYBaHHS HE OOOB’SI3KOBO € JII€10, MOXJIMBO 1 O€3/ISIbHICTD,
SKIIIO0 BOHO 30BHI BUTJISAAE SIK TIPOSIB BOJII OCOOM.

[Ipore, sk mnpaBwiIo, BCE X TakKu YKIaJACHHS (DIKTUBHOIO NPABOYUHY
MOYMHAETHCS 3 AKTUBHOI [ii 1, OUIBII TOTO, HalYacTillle CTOPOHH TaKOl omeparii
NparHyTh BTUIMTU il B MUCHMOBY (pOopMy, HEpIAKO HOTapiajdbHO MOcCBigueHy. llpu
[bOMY YMOBH IPaBOYMHY, SIK MPAaBWIJIO, BIAMOBIAAIOTH BCIM BUMOTaMm 3akoHy. Lle
pOOUTHCS ISl TOTO, MO0 3roJIOM MOJaTH «Oe3mepeuHi» qoka3u cBoix mpas [10, c.
34], 30kpeMa B cy/i, SKIIO TaKUH MPaBOYHMH 3alepeUy€eThCs 3 METOKO JOBECTH HOro
(GIKTUBHICTB. 3roJIOM K€ MOoJajblla MOBEAIHKA CTOPIH (IKTUBHOTO IPABOYMHY
XapaKTEPU3y€EThCS K OE3MIsIIBbHICTh, OCKUIBKU JIJISI IIHOTO TPABOYMHY XapakKTEpHE
caMe Te, 1110 CTOPOHU peajbHO CBOI MpaBa ¥ 0OOB’SI3KM HE BUKOHYIOTh (MalHO HE
MepeaacThCs, OTUIaTa He MPOBOJIUTHCA 1 T. 1H.).

I HaBnaku: skmo cropoHu (a00 X049 OM OJIHA CTOpPOHA MPaBOYMHY) HOTO
BUKOHaJIa a00 MPUCTYIUJIA JO BUKOHAHHSA, BIACYTHI MiJICTAaBM BU3HABATH MPABOYMH
GIKTUBHUM. AJpKE BiAMAaaae Ta OCHOBHA SAKICTh (DIKTUBHOCTI TPABOYMHY, IO 1
JIO3BOJISJIO CYMHIBATUCS HACIIpaBJll y COPSIMOBAHOCTI BOJII 1i CTOPIH Ha JAOCSITHEHHS
MEBHHUX HACTIIKIB.

VY 1. 24 Tloctanosu I[Inenymy BepxoBnoro Cyny Ykpainu (nam — BCY) Ne 9
Bi21 06.11.2009 p. «IIpo cynoBy npakTUKY pO3MIIsiAy LUBUIBHUX CHPaB PO BU3HAHHS
NPaBOYMHIB HeliHCHUMI» [6] BKa3yeThCst Ha HEOOXIIHICTh BPaxXOBYBaTH, 1[0 CaMe I10
co01 HEBUKOHAHHS TMPABOYMHY CTOPOHAMHM HE O3HAYae€, M0 YKJIaJACHO (PIKTUBHUM
IpaBOYMH. SIKIO CTOpOHAMH HE BUMHEHO OyAb-KHX Jiii Ha BUKOHAHHS TaKOTO
MPaBOYMHY, CYJ YXBAJIIOE€ pIIMIEHHS TPO BU3HAHHS MPABOYMHY HEMINMCHUM 0e3
3aCTOCYBaHHA Oy/ib-KUX HACHIJAKIB. Y pa3l AKIIO HA BUKOHAHHS MPABOYMHY OYJIO

nepeaaHo MaiiHoO, TAKUW TPABOYMH HE MOKe OyTH KBaJli(piKOBaHUM K (IKTHBHUH.



[Ipore onHe nuile HEBUKOHAHHS YMOB JOTOBOPY 1€ HE JAa€ MIACTaB MAJs
BHUCHOBKY MpO (IKTUBHICTH IMpaBouMHy. Tak, y CyAy HeMae IiJCTaB BHU3HABaTH
MpaBOYMH (HIKTUBHUM TUIBKA TOMY, IO MOKYIEIb HE CIJIATUB BAapTICTh CHIPHOTO
MaiiHa, a MMpoJaBellb HOro He MepeAaB 1 BAKOPUCTOBYBAB MO CBOEMY MPU3HAYECHHIO 3
HACTYMHUX MI1JCTaB.

[To-niepmie, AOToBIp KYMIBII-IPOJAXy (SK 1 YHMCJIEHHI 1HIII JOTOBOPH), IO
3alepeuyeThbcsi, € KOHCEHCYaJbHUM TIPAaBOUYMHOM, BHUKOHAHHS SIKOTO MOXe
B1I0yBaTHCS 3r0JIOM, a 1HOJI1 1€l NMPaBOYMH YMOBHUMN, BUKOHAHHS SKOTO OB’ sI3aHE 3
HACTaHHIM TnependayeHoi cropoHamu ymoBH. [lo-mpyre, y Oynb-KOMy BUIAAKY
HEBUKOHAHHS 00OB’SI3KIB 3a JIOTOBOPOM HE MOKe OyTH €IMHUM JI0Ka30M (PIKTUBHOCTI
MpaBOYMHY, ajié B CYKYMHOCTI 3 IHIIMMH JOKa3aMH CyJ Ma€ MpaBO 3pOOUTH
BHCHOBOK ITpo #oro ¢iktuBHicTh. Hanpukinaz, skuo Oyae BCTAHOBICHO SIK M1JCTaBU
BU3HAHHSA MPAaBOYMHY (IKTUBHUM Takl (aKTH: 3HAXOMKCHHS IIOCAJOBUX 0CI0
MpOJABLsl 1 TMOKYMISl B CHOPIJTHEHUX BIJHOCHMHAX, BIACYTHICTH (DAKTy peaabHOI
nepenavi, TpUuBaJie HEBUKOHAHHSA 3000B’s3aHb IMOKYIIIEM IO OIUIaTl YCTaTKyBaHHS,
HE3aCTOCYBaHHsS TPOJABIIEM BIJMOBIAAIBHOCTI 3a MPOCTPOYEHHS, 31HCHEHHS
OJIHOYACHOTO KEPIBHUIITBA MISUTHHICTIO 1 MOKYIIS 1 MPOAABIL OIHIEID 1 TIEH XK
0c00010.

VYci Ha3BaH1 00CTaBUHU € 00’ EKTUBHUMM — SIK Ti, 1110 BUCYBAIOTHCS SIK IM1/ICTaBU
IUI 3arnepedyyBaHHs MpaBOYMHY (SK MpaBWiIO, HOTO HEBMKOHAHHS), TaK 1 Ti, IO
BCTAHOBJICHI MPU PO3MIISIAL CIOPY CYAOM, MPO 10 Hiocs Buile. PazoM 13 TUM He
MEHII, & MOJIUBO W OUTBII BaKIUBOIO, € CYO €KTHBHA CTOPOHA JAaHOT MPOOIeMHU —
CTaBJICHHS CTOPOHHU (CTOpIH) MPaBOUYMHY JO CamMOro MpaBOYMHY, TOOTO 1O camoi
BOJI1, JI0 i1 BUpa3y 1 MmeTu npaBounHy. Tak, BCY abcomatoTHO cripaBejIuBO BIIMITHB,
10 JIJIs1 BU3HAHHS PAaBOYMHY (PIKTUBHUM HEOOX1THO BCTAHOBUTU HASIBHICTH YMUCITY
BCiX CTOpPIH MPABOYHHY.

BceranoButH (DIKTUBHICTh NPABOYMHY — L€ HE TIIBKU OJIHO3HAYHO 3pOOUTH
BHCHOBOK IIPO T€, 1110 BOJISI CTOPIH yliepOHa, CTOPOHU HE MPArHyJu 10 HACTaHHS THUX
HACJIJIKIB, Kl IMAHEHTHO BUXOMSTH 13 BYMHEHHsI MOJIOHMX MPaBOYHHIB, TOOTO

HaWOMMK4y MeTy (IKTMBHOIO MPaBOYMHY — CTBOPUTH BHJIMMICTH MpPAaBOYUHY, a i



BCTAaHOBHUTH BiJJAJICHY HOTO METY — OTPUMATH SIKY-HEOY/b IepeBary st CTOpiH ado
onHi€l 3 HUX (MMPUXOBATH MAWHO BiJ KPeaUTOPiB, Bia KoH(pickamii Tommo). [Ipu Tomy,
[0 HasSBHICTb HAWOMM)XYOi METH — CTBOPEHHS BHUJIUMOCTI IPaBOYMHY HaBITh
OOIPYHTYBAaTH JOCHUTh Ba)XKO, LIbOMY JOIIOMAara€ BCTAHOBJICHHS BIJJAJICHOI METU
(IKTHBHOTO MPABOUYMHY, MPO L0 3a3BUYall CBIYATh: HASIBHICTH BUMOT KPEIUTOPIB,
MIATBEPAKEHI BUKOHABYMMHU JIOKYMEHTaMH a00 BHPOKOM CYIy MpO MPU3HAYCHHS
MOKapaHHA y BUTJSAAI KOH(QICKalli, Ta 1HIII 0OCTaBUHHU, HACTAHHS SKHX CTOPOHAM
a00 OHIN 3 HUX HEBUT1IHO.

Y 1npaB0o3acTOCOBUIN MpakTHUI[l BUPOOJEHO TMEBHI TNpaBUiia BUSBICHHS
HaNOMMK40T MeTH (PIKTUBHOTO MpaBouuHy. Tak, SKIIO MeTa, IO MEPECHiTyeThes
CUCTEMOIO JI1id, MOXKe OyTH JOCSITHYTa €eKOHOMHIIIUM IILISIXOM, TOOTO 32 J0MOMOTOIO
MEHINOT KITBKOCTI TMPAaBOYMHIB, 3aliBl JIAHKM JIAHITIOTA CIIJ PO3TJISIAATH  SIK
HalpapJICHI Ha IHIII IIJ11, 1 MEpIl 3a BCe, YXWJIEHHS BiJ CIUIaTH MOAATKIB a0o
3BEpPHEHHS CTSATHEHHS Ha KOPUCTh KpeautopiB. llle omqHuM cBi1oNTBOM (hiKTUBHOCTI
IpaBOYMHY € Te, U0 SIKIIO MeTa JOCSKHA 13 3aJydeHHSIM MEHIIOro MaiHa, TO
3aKOHHE MPUITYIIEHHS TPO Te€, IO 3aiiBe MailHO BIJIBOJUTHCS 3-MiJ SIKOi-HEOYIh
¢dbopmu BianosizanpHOCTI [9].

BiaminHa cutyallisi y pa3i BUMHEHHS YJJaBAHOTO MPABOYMHY. 30BHIIIHI O3HAKH
yAaBaHOTO MpaBo4yuHy 1HmI. Ha BigMiHy Bia (IKTMBHOTO, yJaBaHUM IPaBOYMH,
TOOTO TIPABOYMH, KU BUMHEHUN 3 METOI0 NMPUKPUTH 1HIINUNA MTPABOYMH, TIEPECITITYE
METy BUHUKHEHHS MPaBOBUX HACIIJIKIB, ajie HE TUX, K1 adimIyroThcs (pakToM HOro
BUMHEHHs. @DaKTUYHO CTOPOHM TPArHyTh JO BYMHEHHsS IHIIOTO IPABOYUHY.
JledeKkTHICTh MPUKPUBAIOYOTO TIPABOYNHY OUYEBUTHA.

To6To ymaBaHWil MpaBOYMH BUYMHIOETHCS U1l IPUKPUTTS 1HIIOTO MPABOYHHY,
BHACIIIJIOK YOr0 B HASBHOCTI JIBa MPAaBOYMHU — M0 TNPUKPUBAETHCS, TOOTO
MPUXOBAHMM, 1 yIaBaHUH — TaKUil, 110 MPUKPUBAE MEPIINN TPABOYKH.

[IpoTe BCTAaHOBUTH TaKy HAsIBHICTb TaK CaMO HEMPOCTO, K 1y pa3i PIKTUBHOTO
MPaBOYMHY — TaKOX BOJISI CTOPIH IIhOTO MPABOYMHY IHINA, HDK CIOpUHAMaHa SK
HACJIJIOK 30BHIMIHIX 1. TOOTO OYEBHAHO, IO BOJS 1 BOJCBUSIBJICHHS B I[bOMY

BUIAJIKY ICTOTHO PO3XOIATHCS. | MPUUMHOIO 1IbOMY € MPUXOBYBAHHS JIIHCHOI METH



npaBounHy. O4eBUAHO, CXOXICTh (PIKTUBHOTO ¥ yZaBaHOTO MPABOYMHY MOJSTA€ 1 B
TOMY, 1110 MPUKPUBAIOYNH MMPABOYMH € 32 CBOEIO CYTTIO (DIKTUBHHUM, OCKIJIbKH BIH HE
CIIPSIMOBAHUM Ha JOCSITHEHHS THUX HACJIJKIB, K1 OUIKYIOTBCS caMe BiJl TAKOTO POy
npaBouuHiB. BogHowac sKmio 1isi (PIKTUBHOTO MPABOYMHY IIOTO 1 JOCTaTHBO, TO
abCOMIOTHO iHAKINA CHUTYyallis 3 yJaBaHMM NpPaBOYMHOM. MOro Mera monsrae He
TUIbKH B TOMY, IIIOO MPUXOBATH JIMCHY BOJIO CTOPiH, @ ¥ MOPOJAUTH 1HII HACTIAKH,
K1 BUILTUBAIOTH 13 MIPaBOUMHY, 110 MPUKpUBaEThCA. Came B IIbOMY 1 MOJISITae qicHA
BOJISL CTOPIH YJJaBaHOT'O IPAaBOYNHY.

Jisa  xBamigikamii ygaBaHOTO NPAaBOYMHY BaXKJIMBO, M00 YacTHHA YMOB
yIaBaHOTO 1 NMPUXOBAHOTO MpaBOuMHYy 30irajacs. be3 Takoro udacTtkoBoro 30iry
BUYMHCHHSI yJlaBaHOTO IMPABOYMHY HEMOXJIMBE, OCKUIBKHM HE MOXKE, HANpUKIaI,
JIOTOBIp KOMEPIIIHOI KOHIleCii MacKyBaTH JOTOBIp pPEHTU. 3BUYaliHO, 0OHIBa
MIPaBOYMHU MAlOTh OJHAKOBY a00 CIOPITHEHY MPABOBY CIPSIMOBAHICTh, HAITPUKJIIA/,
Ha Trepeayy MaiiHa y BJIacHICTh 400 B KOPUCTYBaHHS.

[HII1 X YMOBHM yAaBaHOTO 1 MPHUXOBAHOrO MpPaBOUYMHY He 30iratotbes. Lle 1
JI03BOJISIE€ BUSIBUTH, IO MEPIIHIA TPABOYUH JIUIIIE MPUKPUBAE Ipyruil. OOCTaBUHH, 11O
CB1/TYATh TIPO HEBIATOBITHICTH JiH, 3IHCHIOBAHUX CTOPOHAMH, 1 BOJI, KA BUpaKeHA
B TIPUKPUBAIOYOMY MPABOUYMHI, BOUEBUb JIETKO TOBECTH, OCKIIBKH YacTO OYCBUIHA
iX HEeBIANOBIAHICTh. Tak, MPUKPUBAIOUMIA MPaBOYMH, HA BIAMIHY BiJl IPUXOBAHOTO,
CTOpOHAMU HE BUKOHYETHCS; BIAMOBIAHI TMpaBa 1 OOOB’SI3KM CTOpPOHAMHU HE
peanizytorbea. CTOPOHU MPaBOUYKMHY BUKOHYIOTH TUIBKM T1 00OB’SI3KH Ta peai3yloTh
Ti MpaBa, M0 BUILIMBAIOTH 13 MPUXOBAHOTO MPABOYNHY.

Ha nmpakTuili BUHUKAIOTh TPYIHOII MPU PO3MEKYBaHHI (DIKTUBHHX 1 yaBAaHUX
PaBOYMHIB Ta 3aCTOCYBAaHHI MPAaBOBHX HACIIAKIB TAKUX MpaBOuYMHIB. Tak, y crpasi
3a TT030BOM IIEPIIIOTO 3aCcTyIMHUKA MPoKypopa M. Uepnirosa B intepecax [. M., I'. O.
1o I1. O. npo BU3HAHHA HEAINCHUM JOTOBOPY KYMIBII-MPOAAXy KBAPTUPH 3 MiACTAB
HEJI0/Iep)KaHHs BUMOT, nependadyeHux yactuHamu 3 1a 5 c1. 203 LK VYkpainu, cyn
NEePINOi 1HCTAHIIIT JIAIIIOB TOMUJIKOBOTO BUCHOBKY TIPO T€, 110 YKJIaJCHUIN MPAaBOYUH
€ (DIKTUBHMM SIK BUMHEHUI 0€3 HaMipy CTBOPEHHS MMPABOBUX HACIIJKIB, 3yMOBJIEHUX
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VYkpainn. AnensiiiHui Cy Take pIleHHS MICIIEBOTO CYAy CKAacyBaB 3 yXBaJICHHSM
HOBOTO pIIIEHHS [P0 BHU3HAHHSA YKJIQJCHOTO JIOTOBOPY YJaBaHUM 3TIHO 3
MOJIOKEHHAMHU YacTuH 3, 5 cT. 203, crareit 215, 235 LK Ykpainu, OCKIIBKA CTOPOHU
BUMHWIU 111 3 BUKOHAHHSI YMOB JIOTOBOPY MO3UKH: OJIHA CTOpOHA Iepenaia, a Jpyra
— mpuiiHsia y 60pr rpoiii, 1o IPU3BOJIUTH 10 MTPAaBOBUX HACIIJIKIB, HAa BIAMIHY BIJ
(IKTUBHOTO TPABOYMHY. AMNENAIMIAHUM CyA JIMIIOB BUCHOBKY, IO CIIpPHUI
NpPaBOYMH BYMHEHO CTOPOHAMH [JIsl MPHUXOBYBAHHS 1HIIOIO MPABOYHMHY, a TOMY
BH3HAB, II[0 CTOPOHAMHM YKJIaJICHO JOTOBip MO3KKH [7].

BepxoBuuit Cyn VYkpaiHu Bka3zye, IO CyO’€KT, SKUH BHUMarae BHU3HAHHS
MPaBOYMHY HEMINCHUM SK YKJIAQJIEHOTO 3 METOI0 TMPUXOBATH IHIIUN TPABOYMH,
MOBHHEH JIOBECTH, IO MPABOYMH YKIAJACHUN 3 Takow Merow [7]. Ilpu mpomy
Mo3UBay MOBUHEH BKa3aTH, SIKUM IHIIMM NMPAaBOUYMH MPHUXOBYETHCA 3 JIOMOMOTOIO
YKJIAJ€HOTO MPABOYUHY.

Sk 1 y Bunmaaky 3 (PIKTUBHMM NPABOYMHOM, YyJIaBaHUN 31HCHIOETHCS
HaBMHCHO. [Ipy IbOMy OUY€BHIHO, 1110 CJIiJI BECTU MOBY MPO BUHY Y (HOpMiI YMHCITY,
OCKIJIbKM 3[1IACHUTHU 111 MIPAaBOYMHM 3 HEOOEpEexKHOCTI ad0 BUIAJKOBO HE MOXHA. Y
TOW JXK€ 4Yac BaXJIMBUM € MHUTAHHS MPO TE€, YW MOBMHEH MaTH MiCIle HaMip 000X
CTOpIH MpaBOYMHY a00 JOCTaTHHO HaMipy JIMIIE OJHI€l 3 HUX. 3 HABEACHOI BHIIE
no3utlii BCY BUXOIUTH, 110 BIH JOTPUMYETHCS MEPIIOT TOUKHU 30DY.

B VY3aransHensi cynoBoi npaktuku [/] BCY 6iiblin po3ropHyTO MOTHBYE IIFO
MO3UIlII0, BKA3ylOUW Ha Te, IO CHIJIBHOI O3HAKOK (PIKTMBHOTO Ta YJIaBaHOTO
MPaBOYMHIB € Te, IO PO30DLKHICT, MIXK BOJCK Ta ii 30BHIIIHIM BHUSIBOM CTa€
HACJIIJIKOM HAaBMHUCHUX I HOT0 YYacCHHKIB, K1 MalOTh 32 METY OJEp KaHHs MEeBHOI
KOpPHUCTI BciMa a00 MpUHAWMHI OJHUM 13 HUX. Pi3HMUS mojsirae B TOMy, IO 3a
yJIaBaHUM MIPABOYMHOM HACTAIOTh 1HIII MpaBa Ta 000B’SI3KH, HIXK Ti, IO Tepea0aveHi
HUM. 3a yJaBaHUM MPABOYMHOM OOMJIBI CTOPOHU CBIJIOMO, 3 TIEBHOIO METOIO,
JTOKYMEHTAJIbHO  OGOPMIIIOIOTh  MPABOYMH, aje  HacmpaBIl MDK  HUMHU
BCTAHOBJIIOIOTHCS 1HIII MPABOBITHOCHHHU.

Takoi & IDyMKH TOTPUMYIOThCS OUIBLIICTh Y4Y€HHMX. Tak, CJiJ MOrOJUTUCA 3

TBEP/DKCHHSAM TIPO T€, 10 Y (DIKTUBHUX 1 yJaBaHUX MPaBOYMHAX OOWJIBI CTOPOHH



BHUCJIOBWJIM HE T€, 110 BOHU HACTPABJI MaJId HA yBa3i, ISl TOTO, MO0 3aMacKyBaTH
cBO1 miiicHi 3amymu [8, c. 86; 5, c. 94]. BipHo 1 Te, mo iHaKIIe OJHA i3 CTOPIH Ma€e
MOXKJIMBICTh PEali3yBaTH YKJIAJAEeHUU NpaBOYMH. BiJACYTHICTH TUIBKM Yy OJHIET 13
CTOpPIH HaMmipy TOPOJWTH TPABOBI HACTIAKKA HE TOBUHHA IOPOYUTH IPABOYHH,
OCKUIbKH IIUM MOXYThb OyTH TIOPYILIEH1 1HTEpPECH 1HIIOI, JOOPOCOBICHOI CTOPOHH
[12]. He BukimoyaeThes W cHTyarlisi, KOJM OJHA CTOPOHA Majla Hamip YKIJIACTH
MIPaBOYUH, MOMUJISIOYMCH a00 0OMaHIOIOUHCH, a 1HIIA CBOEI0 TACUBHOIO TTOBEIIHKOIO
CTBOPIOBAJIa MOKJIUBICTD 11€ 3pOOUTH, X04a i HE MepeciiilyBaja TaKol METH.

JlificHo, HaMmipy OJHOTO 3 Yy4YaCHUKIB Ha BYHMHEHHA JBOMa CyO’eKTamMu
yIaBaHOTO MpPaBOYMHY HeAOCTaTHHO. CTOPOHM MOBHHHI MEPECIiTyBaTH CHUIbHY
METY 1 JOCSTTHU JOMOBIIEHOCTI 3a BCIMa ICTOTHUMH YMOBAaMH TOT'O MPABOYHHY, SIKUM
MPUKPUBAE IOPUIUTHO ODOPMIICHUN TTPABOYHH.

He wmenm BaximuBo 3°sicyBaTM ¥ Te, 3 AKOK METOK CTOPOHU BUYUHSIIM
ynaBaHuil npaBouud. BCY, y3araibHIO04M pO3IISHYTI CyAaMU CIIPaBU, CTBEPIKYE,
10 HalYacTilIe 3a yJlaBaHUM JOTOBOPOM JapyBaHHs MPUXOBYBABCS JAOTOBIp KyMHiBJIi-
npoaaxy. PoOuiocs 1e 31e0UIbIIOro Jjis MEPelKOKaHHS y 3A1MCHEHH] 1HIIUM
CHIBBJIACHUKOM TIpaBa MEPEBAXHOI KYMIBII, @ TAaKOX JAJI1 MPUXOBAHHS CIPaBXHIX
JI0XO/11B, OTPUMAHMX Bij] 3a00pOHEHOI ISUTbHOCTI.

VY cynoBiil mpakTulll BEIUKY KUIbKICTh CTAHOBIIATH JOTOBOPH JapyBaHHS, 3
JIOTIOMOTO0 SIKUX MPUXOBYBAIUCS TOTOBOPH JTOBIYHOTO yTpUMaHHsA. Tak, pileHHIM
Korenercrkoro pattonnoro cyay IlontaBcbkoi o6acTi 3a mo3oBom M. no I1. norosip
JapyBaHHS JKUTJIOBOTO OyJIWHKY OYyJ0 BH3HAHO yaaBaHWUM Ha mijactasi cr. 235 [[K
VYkpainu K BYNHEHOTO /IS MMPUXOBAHHS JIOTOBOPY JTOBIYHOTO yTpuManHs. [IpoTe B
PE30JIIOTUBHIN YacTUHI CyJ BU3HAB JOTOBIP JlapyBaHHS HENIMCHUM Ta TOHOBHB
MpaBo BJIACHOCTI Ha OyIMHOK M.

[{ikoM oueBMAHO, IO B I[LOMY BHUIIQJIKy JOTOBIp JapyBaHHS ciiag Oyio
BHU3HABaTH HeaiicHuUM 3a cT. 229 1K Vkpainu sk BunHeHui yepe3 noMuiiky. Cyna He
MO€E 3aCTOCYBAaTH HOPMH IIOAO TMPABOYMHY, KM CTOPOHM HACIPaBIi BUYUHWIH
(mOroBip MOBIYHOTO YyTPUMAaHHS), OCKUIBKM HEBIOMO, Ha SKHX yMOBax Oyje

3IIHCHIOBATHCH YTPUMYBAHHSI, B YOMY TOJISITA€ IOTJIIsL TOIIo [7].



Hepinko BupaeTbcs TreHepaibHAa JOBIPEHICTh Ha aBTOMOOLIb MPU HOTo
dakTuyHil mpomaxi wid ke o0cobi. ToOTo mpaBoYMH (IOBIPEHICTH) MPHUKPUBAE
JIOTOBIpP KYMiBII-IPOJAXKY.

Takum yMHOM, OYEBHIHO, IO METa YAaBAaHOTO MPAaBOYMHY — OOIMTH BUMOTH
3aKOHY, MOPYIIUTH TIpaBa HIIMX 0C10, yHUKHYTH BUKOHAHHS 000B’SI3K1B.

3HaveHHs BpaXyBaHHsI BOJII Ta BOJICBUSIBJICHHS B MPAaBOYMHAX JEMOHCTPYETHCS
M HachmigKaMy BYMHEHHS (IKTHBHOTO 1 yJaBaHOTO MPaBOYMHIB. Tak, BU3HAIOUH
HeJIIMCHUM (PIKTUBHUM TPaBOYMH, TUM CaMUM CYJI HE CIIPOCTOBYE, a peaiizye JIUCHY
BOJIIO CTOpIH, siIka He Oyja CIpsiMOBaHA Ha HACTaHHS HACHIAKIB, SKi O 3a3BUYail
HacTaBald MpH Horo BumHEHHI. OCKIIBKM CTOpOHA (DIKTUBHOTO MPABOUYMHY HE
HaMarajucs iX JOCSTTH, HE BUKOHYBAJIM T€, 1[0 CTAHOBUTH 3MICT MPaBOYUHY (TOOTO
npaBa Ta 0OOB’SI3KM, SIKI HUM OOYMOBJIEHI), TO ¥ 3aCTOCOBYBaTH PECTUTYIIIO Yy IIiif
cuTyarii 6e3riys3o.

[Hma cmopaBa 3 yJaBaHMM TMPABOYMHOM. Y pasi BHU3HAHHS MPABOYUHY
yAaBaHUM Tiepen0adeHuil 1HIMWKA HACTIOK: 3aCTOCOBYIOTHCS TpaBWia, IO
BiJTHOCSITHCSI IO TIPUXOBAHOTO TpaBoYHHY. [Ipy 1IbOMyY MPUKPUBAIOYNI TIPABOYNH €
HIKUEMHHUM, aJle PECTUTYII HE BUKOPHUCTOBYEThCA. be3yMOBHO, NPUKPUTHIA
MPaBOYMH HEPIJKO TaKOX MOXE OyTHM HEAIMCHUM MO PI3HUX MIJCTaBaxX, 1 CyJ B IUX
BUMAJKaX MOBUHEH 3aCTOCOBYBATH BIAMOBIAHI HOPMU MPO HEAINCHICTH MPABOUYMHY.
[Ipote nmpuxoBaHUil MPaBOYKWH MOKE W BI/IMOBIIaTH BUMOTaM 3aKOHY.

VY cynoBiil MpakTHIll BUHUKAJIO MUTaHHS, SKUM YMHOM BHUPIUIYBATH CHPABH,
SKIIO MPAaBOYMH, BYMHEHUN HACIIpaBIi, TaKO HE BIJIMOBITa€e 3aKoHY. € mijcTaBU
BBa)KaTH, IO TaKWH IMPABOYMH MOXKE BH3HABATHUCS HEMIMCHUM Ha mjacTtaBl 4. 1
cT. 215 K Ykpainu sk Takuii, 010 CyIepeyruTh BUMOTaM 3aKOHY.

BCY BBaxae, mo 10 yJaBaHHX MPaBOYHMHIB MPaBOBI HACTIIKUA HEIIACHOCTI,
nependadeni cr. 216 IIK VYkpainu, MOXyTh 3aCTOCOBYBATHCS TUIBKHA TOi, KOJHU
MIPaBOYMH, SIKHI CTOPOHU AIMCHO MajM Ha yBa3sl, € HIKYEMHUM abO CyJl BU3HAE HOro
HEIHCHUM.

Hacnpaai ynaBanuii mpaBounH — 1e QyTisap, sSKkuil y pesyibrari Oyne

BIIKUHYTUWA, a JI0 BIJHOCHMH CTOpPIH TIIOBUHHI 3aCTOCOBYBAaTHUCA HOPMH, IO



BITHOCSIThCSI 1O Tpukputoi omeparii [3, c. 107]. 3a BijcyTHOCTI HEAOTPUMAaHHS
(GhaKTUYHUX 1 IOPUAUYHUX BUMOT JIMCHOCTI Y 3aKOHOMJABII HEMAa€ MiJACTaB CTaBUTH
1] CyMHIB (DaKT BUMHEHH MpaBoyuHy. [IpaBouunH, 110 NPUKPUBAETHCS, SKILO BIH HE
Mae nedeKTHOCTI €JIEMEHTIB CKJIaay, IMOBUHEH OyTH BHU3HAHUN 3aKOHOJABIIEM
TIACHUM 1 BU3HAETHCSA TakuM. CUMYIISIisl, CTBOPEHHSI MOMUIIKOBOIO YSIBJICHHS PO
HaMmipy O3HA4Ya€ HEBIJAMOBIJHICT, BOJII 1 BOJICBUSIBICHHS B THX IPaBOYMHAX,
BUMHEHHS SIKUX 3asBISETHCS 1X ydacHUKamH. PazoMm 3 THMM cepHO3HICTh HaMipiB i
BIJIMOBIAHICTG BOJII BOJICBUSIBJICHHIO HE BHUKJIMKAIOTh CYMHIBU Yy JIHCHOCTI
MPaBOYMHY, IO NPUKPUBAETHCS, SKIIO 1HIN PEKUMHI BUMOTH, HEOOXITHI IS
BUMHEHHS TMPaBOYMHY, JoJepkaHo. [Hakimie BiH Tak camo, SK 1 MPaBOYHH, IO
MIPUKPUBAE HOTO, HEIHUCHUIA.

HeBianoBigHICTH BOJII 1 BOJCBUSBICHHS B MPAaBOYMHAX BUSBIAETHCS HE
TUIBKM TIPU HEJAOTPUMaHHI BUMOT JO0 NpaBoBOi MeTH. BHyTpimiHs Bojis cy0’ekTa
MPaBOYMHY HE MOBUHHA (OPMYBATHCS Ha MOPOYHHUX OOCTaBHUHAX. Y CBOIO 4Yepry,
BOJICBUSIBJICHHS Ma€ il BIJAMOBIJATH, MPABUJIBHO BiIOOpa)KaTW BHYTPIIIHIO BOJIIO.
BuMoru, mo A03BOJISIIOTH OLIHUTH peadi3allilo CIpaBXHIX HaMmipiB cy0’ekTa
NpaBOYMHY NpPH MOro BUMHEHHI, BHUSBISAIOTHCS B HOPMax MPO HEIIHCHICTD
PaBOYMHIB, BUMHEHUX IiJ] BIUIMBOM OOMaHy, HAaCHJIbCTBA, 3arpo3H, 3JIOBMUCHOI
JTOMOBJICHOCTI MPEJICTAaBHUKA OJIHIET CTOPOHU 3 1HIIIOK CTOPOHOIO ab0 301y BaXKKUX
obctraBun (crarti 230-233 IIK VYkpainum). Bonu 3HaxoAsTh BiA3epKaJCHHS MpU
HEJIACHOCTI MPABOYMHIB 3 MEPEBUIICHHSAM MNPEICTABHUKOM MOBHOBAXKEHb (y THX
BUIIJIKaX, KOJU MPO Lie MOke Wrucs B3araii — cr. 241 1IK VYkpainu), npaBouuHiB,
BYMHEHHX 0CO00I0, HE 3IaTHOIO PO3YMITH 3HAUYCHHSI CBOIX Jiii a00 KepyBaTU HUMH
(ct. 225 1K Ykpainu), 1 NpaBOYMHIB, 3A1MCHEHUX M1l BIUIMBOM NOMUJIKHU (CT. 229
K Vkpaian). KOpunuuni BUMOTH 0 BOJICBUSIBIICHHS, 11O CYTi, MICTATh BUMOTH JI0
npoiecy opMyBaHHsI BOJI.

Takum 4YMHOM, BOJIA 1 BOJEBUSIBIIEHHA B [PaBOYMHI  [OBUHHI
«BpPIBHOBaXYBATHCh», OCKUIBKM MPH HEBIAMOBIAHOCTI IIMX KaTErOpil MpaBOYMH
MOXK€ BTPATUTH IOPUIUYHY CHITy, IIO MpPU3BEIE 10 MOPYUICHHS MpaB 1 3aKOHHUX

1HTEpeCiB KOHTPAreHTiB.
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Ckuoanoe K. B. /leiictBUTe/IbHAS BOJISI JIMI] B MHMMbIX U IPUTBOPHBIX CAEJIKAX.

Cmambs noceéauena onpeoeieHulo OCHOBHbIX Yepm U Paznuyuti MHUMbBIX U NPUMEOPHBIX
coenok. Onpeoensemcs CyWHOCMb NOPOKO8 8OJIU JIUY, COBEPULAIOWUX MAKUE COeNKU, U OCHOBAHUS
0151 NPUBHAHUSL UX NO CYOY HeOeUCmeUmenbHbIMU. AHAIUUPYIOMC HA Mamepuanax cyoeoHou
NPAKMUKU CROCOObL 00KA3AMeNbCmaea HapyuleHus mpeoo8anuti 3aKoHa 0 O0CMUNCEHUU CMOPOHAMU
coenku onpedeneHHoU yeau. Yoensemcs GHUMAHUE NOCIEOCMBUAM — HeOeucCmeumenbHoCmu
QDUKMUBHBIX U MHUMBIX COEOK.

KiroueBble ¢Ji0Ba: MHUMBIC, TPUTBOPHBIE, CIIETKH, HENCHCTBUTEIBHOCTH, 11€JTh, BOJIS.

Skidanov K. Real will of the people in the pretended bargains.

The article is devoted to defining the characteristics and differences of the imaginary and
the sham transactions. Determined by the nature of defects will the perpetrators of such
transactions, and the reasons for their recognition by the court invalidated. Analyzes on materials
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legal ways of proving violations on the parties to the transaction reaching a certain goal. Attention
is paid to the consequences of invalidity of fictitious and imaginary transactions.
Key words: imaginary, pretended , deals , invalidity , the goal will.
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