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OCOBJIMBOCTI NIPUIIMHEHHA
AJIBTEPHATUBHUX 30b0B’SA3AHb
3A IUBIVIbHUM
3AKOHOJABCTBOM YKPAIHHU

T. 0. MY3HUKA,

acnipanmka Kagheopu yueinbHozo npasa Ne 2,
Hauionanvnuii opuduunuii ynieepcumem
imeni Apocnasa Myopozo,

M. Xapkie

IIpoananizo8ano MoxcIuBicmy 3aCMOCYBAHHA 3A2ANbHUX HOPM YUBLTLHO2O0 3AKOHOO0ABCMEA
Ykpainu npo npununenns 30606 ’s13anb 00 arbMePHAMUEHO20 30008 'A3anHA. Busnauyeno momenm
NPUNUHEHHS. AlbMEPHAMUBHO20 30008 A3aHHA BUKOHAHHAM. Po32nsiHymo ymoeu ma Hacnioku
NPUNUHEHHS  AbMEPHAMUBHO20 30008 A3AHHA  NEPeOaHHAM — BIOCMYNHO20,  3APAXYBAHHAM
3YCMPIYHUX BUMO2, HOBAYIEIO, NPOWEHHAM OOP2Y MA BHACTIOOK HEMONCIUBOCHT BUKOHAHHSL, 3 SIKY
CMOPOHU 30008 "3aHHs He 8I0N08I0aomb.

KurouoBi cioBa: anpTepHaTuBHE 3000B’s3aHHS, BUOIp B aJIbTEpHATUBHOMY 3000B’A3aHHI,
BIJICTYITHE, 3apaxXyBaHHs, HOBallisl, IPOIICHHs OOPry, HEMOXJIMBICTh BUKOHAHHS 3000B’ I3aHHSI.

BignocHuit xapaktep 3000B’Si3aHb CBIAYWTH MPO TE€, IO iX ICHYBaHHS
oOMeXeHe TEeBHUMU 4YacOBUMHM MeEXaMH, a TOMYy IMpU HAacTaHHI OOCTaBHH,
3YMOBIICHHX 3MICTOM 3000B’513aHb, A1SIMU iX YYaCHUKIB TOIIO, Y KOHKPETHUM MOMEHT
yacy A1 3000B’si3aHHA mpunuHsieTbesa. HOpuaununi ¢akTtu, A1i Ta Mmoaii, Imo
CIPUYHMHSIOTH MPUIMHEHHSI 3000B’s13aHb, OTPUMAJU Ha3BY MIJCTAaB MPUIUHEHHS. Y
TJIOIIMHI KOHKPETHOTO IIMBIILHOIO IIPABOBIAHOIICHHS, SKHM € 3000B’s3aHHS,
MPUNIMHEHHS TPU3BOJAUTH JO TOro, IO OOpKHUK IMepecTtae OyTH 3000B’sA3aHUM
BUMHUTH Ha KOPUCTh KPEAUTOpa MEBHI JIii, MO CTAaHOBJATH MPEAMET 3000B’sI3aHHS
(mepenati MaiiHO, BUKOHATH pOOOTY, HAJIaTH TMOCIYTY, CIDIATHTH T'POII TOIIO) a0o
yTpUMATHUCS BiJi BUMHEHHS NMEBHUX JI1il, a KPEAUTOpP, Y CBOIO YEpTy, BTpadyae MpaBo
BUMAaratv BiJ OOp»KHHUKA BUKOHAHHS IOKJIAQJIEHOTO HAa OCTaHHBOTO 3a JIOTOBOPOM
000B’s3Ky [2, c. 104].

VY cr. 539 IIK VYkpainu 3a3HaueHo, IO aJbTEPHATHBHUM € 3000B’S3aHHS, B
AKOMY OOP’KHUK 3000B’sI3aHUN BUMHUTHU OJHY 3 JIBOX 200 KUIbKOX Aiil. bop:kHUK Mae

npaBo BUOOpY mpeameTa 3000B’s3aHHS, SKIIO IHIIE HE BCTAHOBJIEHO JOTOBOPOM,
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aKTaMH LMBUIBHOT'O 3aKOHOJIaBCTBA, HE BUIUIMBAE 13 CyTi 3000B’A3aHHS 200 3BUYAIB
TI0BOrO 000OpOTY. 3a JOMOMOIOI0 aHajidy HOPM IHUBUIBHOTO 3aKOHOJIaBCTBA
VYKkpaiHu BUSIBICHO, 1110 Y HbOMY HE BCTAHOBJIEHO OCOOJMBHUX MIACTaB MPUIUHEHHS
albTEPHATUBHUX  3000B’sI3aHHS, TOMY JI0  BIANOBIAHUX  IPaBOBIIHOCHH
3aCTOCOBYIOTHCS 3arajibHi ITICTaBU TPUITMHEHHS 3000B’s3aHb, 3a3HaueHi y 1. 50
K Ykpainu.

[linctaBu TOpUNUHEHHS IMBUIBHO-NIPABOBUX 3000B’si3aHb, 30Kpema i
aJbTepHATUBHUX, BUBUAIUCS TakuMu BueHuMH, K O. JI. Anpoxina, K. bepamreiin,
A. M. bramyk, B. I'oneBuHCHKHH, B. M. IrnaTteHKo, A. B. Koctpy0a,
O. A. MenbHUYEHKO, M. TlanueHko, B. C. Iletpos, C. B. Cap6ar,
O. 1O. [Iunoxsoct Ta 1H. IIpore i g0ci € NUCKYCIMHMMHU NUTaHHS 30KpEeMa I0JA0
MOMEHTY TPUNHUHEHHS aJlbTEPHATUBHOTO 3000B’S3aHHS HAJEKHUM BUKOHAHHSM,
3aCTOCYBaHHSl IHCTUTYTY HPOIIEHHS OOpPry 10 aJbTepPHATUBHOIO 3000B’sS3aHHS,
HEMOXJIMBOCT1 BUKOHAHHS [1i, 110 CTAHOBJISAThH albTEpPHATUBHE 3000B’sI3aHHS TOIILIO.
Tomy MeTOIO CTaTTi € PO3MJIIHYTH OCHOBHI TMIiJCTaBU NPUMNUHEHHS IUBUIBHO-
MpaBOBUX 3000B’sf3aHb, a 30KpeMa Ti, 3aCTOCYBaHHsS SKHX JI0 IPaBOBIIHOCHH
albTEPHATUBHOTO 3000B’sI3aHHSI MOTpPeOye ypaxyBaHHS OCOOJMBOCTEH IbOTO
MIPaBOBITHOIIICHHS.

Halinepuium nuTtaHHsAM, sike Ma€e OyTH 3’SCOBAHO Yy 3B 513Ky 3 OCOOJIMBOCTSIMU
MPUNIMHEHHS aJbTEPHATUBHOTO 3000B’A3aHHS, € T€, B IKUI MOMEHT aJIbTepHATUBHE
3000B’s13aHHS MOKHA BBA)XKAaTH HAJEKHO BHUKOHAHUM. Po3risjaroud KOHKPETHI
MIJCTaBU MPUITMHEHHS 3000B’S3aHHS, 3a3HAYMMO, IO BUKOHAHHS 3000B’s3aHHA €
17IcaTbHOIO MMICTAaBOIO0 HMOT0 TNPUIMHEHHS W 3a0e3ledye TpaauiliiHe 3aBepIICHHS
MPaBOBIIHOCUH TMpaBopealizaiielo, TOOTO Ii¢ TOM BHUIANOK, KOJIM MEXaHI3M
NPABOIPHUITMHEHHS BiJIrpae pojib YaCTHHU IpaBopeamizallii — TpeThoi (OCTaHHBOT)
cTamii MexaHi3My mpaBoBoro perymoBanHs [3, €. 190-191]. V uuBLticTHYHIN
JiTepaTypl HEMa€e OJHOCTAWHOI TMO3WIT CTOCOBHO MOMEHTY MPUIHMHEHHS
albTEPHATUBHOTO 3000B’s13aHHS HAJICKHUM BUKOHAHHAM. [3 I[bOTO MUTAHHS ICHYIOTH
JIBa OCHOBHI TOTJISIAM. OJHI BYEH1 BBa)XKalOTh, IO aJbTEPHATHUBHE 3000B’S3aHHS

NPUNIMHAETBCS B MOMEHT 3IMCHEHHS BUOOpY, IHIII — 1[0 aJdbTEpPHATUBHE
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3000B’sI3aHHS TIPUIIMHSAETHCA BHACTIAOK ITOBHOTO BHKOHAHHS OJHIET 3 [IiM, IO
BHU3HAYEHI B HHOMY.

Tak, B. C.IlerpoB poOWTh BHCHOBOK IIpO T€, IO IIiJi BHUKOHAHHIM 3a
IbTEPHATUBHUM 3000B’SI3aHHIM PO3YMIIOTh 3/1iCHEHHS BUOOPY. TOOTO BUKOHAHHS
3a aJIbTEPHATUBHUM 3000B’SI3aHHSIM IUJIKOM BUYEPIYEThCS BUMHEHHSIM LUBUIBHO-
MPaBOBOI0 aKTy. BUKOHAHHSA * CTOCOBHO OOpPaHOTO MpeaMeTa 3A1MCHIOEThCS BKE HE
3a aJlbTEpPHATUBHUM 3000B’S3aHHSAM, a 3a NPOCTUM 3000B’A3aHHSM, 110 BUHUKIO B
pe3yabTaTi 3AllMcHEeHHs BuOOpy. Takum 4YHHOM, CYTHICTh aJlbTEPHATUBHOTO
3000B’s13aHHS NPUITUHIETHCSA caMe 3A1MCHEHHSIM BUOOPY, OCKUIBKH HOr0o MpeIMeToM
nepectae OyTH BeJNMKa KIIbKICTh MOMKIIMBUX NpeAMETIB BUKOHaHHA. [Ipocte
3000B’s13aHHA, K€ IOPOKEHO 3IMCHEHHMM BHOOPOM, 3aMIHIOE, TaKUM YHHOM,
albTepHaTUBHE 3000B’s3aHHs [4, €. 118]. C. HO. ®inxinmoBa TakoX 3a3Hadae, IO
€IMHUM OOOB’S3KOM Yy JOTOBOpPi, MI0 MICTUTh YMOBY TpO alIbTepPHATUBHE
3000B’s13aHHsA, € O0OOB’A30K 3aiiicHUTH BuUOIp. Takuii 000B’sI30k cam 1O €001 €
HEMaWHOBUM, HE3aTHUM 33/I0BOJIBHITH MOTPEO KPEAUTOPa, TOMY 3 TAKOT'O JOTOBOPY
HISKHX 000B’s3KiB He BUHHKaAE [5, €. 113]. Cuixg BiA3HAYWUTH, MO y 3B’SI3KY 3 UM
C. }O. ®ininmoBa  poOUTh BHCHOBOK MPO T, IO JOTOBIp 3 YMOBOK PO
albTEpHATUBHE 3000B’SI3aHHS €  OpraHizamidHuM, a He 3000B’s3aJbHUM
MPABOBITHOIICHHSM.

O. JI. AnboxiHa HATOMICTh 3ayBaXxye€, II0 <«3MICT aJlbTEPHATUBHOIO
3000B’s13aHHS BUYEPIYETHCS CYKYITHICTIO Cy0’ €KTUBHOIO MpaBa KpeIUTOpa BUMaratu
nepeaHHs OJIHOTO UM JIEKITBKOX MOXJIMBHUX MPEIMETIB BUKOHAHHS Ta IOPUIUYHUM
000B’SI3KOM OOpXHUKA 3A1MCHUTH BIJTMIOBIIHE BUKOHAHHS, YCKIaAHEHUX a00 MPaBOM
cy0’ekTa BUOOpPY BUMHUTH BUOIp, a00 HOpUAMYHUM OOOB’SI3KOM CyO’€KTa BHUOODPY
BUMHUTH BUOIp. TakuM YWHOM, IJid TOrO 00 BHUKOHATH 3000B’SI3aHHS, y SKOMY
AJIbTEPHATHBHO BU3HAYCHHI 00’€kT abo (Ta) mpeameT 3000B’sI3aHHS, CIIiJl CIIOYATKY
3MIACHUTH BUOIp 3 mepemiyeHuX o00’ekTiB (mpeameriB). be3 3xiiicHeHHS BUOOpPY
o0’ekta (mpeaMmeTa) BUKOHAHHS —peamisallisi ajJlbTepPHATHBHOTO 3000B’SI3aHHS
HEMOXJIMBA, OCKIUIBKM 3MICT LBOTO 3000B’s3aHHS 3aJIUIIAETHCS HEBU3HAUYCHUM —

000B’s130K OOpKHUKA C(HOPMYITHOBAHUN ajbTepHATHBHO (200.../a0o...)» [6, c. 122].
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K. bepHiTelin Takox 3a3Hayae, MO0 aJbTEPHATUBHE 3000B’SI3aHHS MPUMHHSIETHCS
«HAJIAaHHSIM OJIHOTO 3 aJIbTEPHATUBHO OOIISHUX NpeaMeTiB. [IpenMer BU3HAYa€THCS
BHOOpOM OOpXKHHKa, BipHTes abo TpeThoi ocodu» [7, €. 260]. O. A. MeJIbHUYCHKO
Ha MIATPUMKY I11€1 MO3HUIIIT BUCIOBIIOE AYMKY, 110 «II€ MOB’SI3aHO 3 TUM, 110 METOIO
BUOOpY € JIMIE YTOYHEHHS HEBU3HAYEHOTO IpenMera 3000B’s3aHHs, aje He Horo
IMPUIIMHEHHS i BUHUKHEHHS Ha fioro micii HoBoro» [8].

[Moromxyemocst 3 mosuiiero O. JI.  Ansoxinoi, K. bepHinelina Ta
O. A. MenpHUYEHKAa B TOMY, WIO0 albTE€pPHATUBHE 3000B’A3aHHS MPUIHHSIETHCS
BUKOHAHHSAM OJIHIET 3 aJIbTEPHATUBHO BU3HAUYEHHX Y HHOMY [if, a HE BUMHEHHSM
BUOOpPY, OCKUIBKM BHOIp € JIMIIE YCKJIAJHEHHSIM IbOTO BHUAY 3000B’sI3aHHS.
HaroMmicTh MeTo10, 3a 181 peainizallii Ikoi BUHUKAIOTh allbTEpHATUBHI 3000B’ I3aHHS, €
HE 3/IIIMCHEHHSI BUOOPY 3-TIOMIX JEKUIBKOX JIii, a 3aI0BOJICHHSI MaTHOBOTO 1HTEpECY
KpEeAUTOpa 3a paxyHOK OJIHIET 3 paHIIlle BU3BHAYCHUX J1H.

Kpim Toro, BBaxxaeMoO apryMeHTOM Ha KOPHUCTh JAYMKH TIpO Te€, IO
aNbTepHATUBHE 3000B’S3aHHS HE MPUNHUHSAETHCSA 3MIMCHEHHSIM BHOOpPY, HOpMY 4. 2
ct. 709 IIK VYkpainm, y ab3ami TpeTbOMY SKOi 3a3HAYCHO:. «SIKIIO 3a70BOJBLHUTH
BUMOTY TOKYIILS MPO 3aMiHYy TOBapy y BCTAHOBJIEHI CTPOKH HEMOXJIMBO, MOKYIICIb
Ha CBiii BUOIp Ma€ mpaBo mpea’ IBUTH IPOJAaBIEBl a00 BUTOTOBIIIOBAYY 1HIII1 BUMOTH
BiamoBigHO 10 ctarTi 708 mporo Komekcy». A B cr. 708 LK VYkpainum BHU3HAYCHO
OXOPOHHE allbTepHATHUBHE 3000B’S3aHHSA, SKE& BHUHHKA€ BHACIIJIOK BHSIBICHHS
MOKYMIIEM IPOTATOM  TapaHTIMHOTO a00  IHIIMX  CTPOKIB, BCTAHOBJICHHUX
000B’SI3KOBUMU JIJII CTOPIH MpaBUJIAMU YU JIOTOBOPOM, HEJOJIIKIB, HE 3aCTEPEIKEHUX
npoaasueM, abo danbcudikaiii TOBapy, 1 MICTUTh albTEPHATHUBHO BHU3HAYCHUI
MepesiK MpaB MOKyIs. ToOTO Mmicis 3A1MCHEHHS BUOOPY YIIPAaBOMOXKEHOIO Ha I
cTopoHoo (y HaBEJIECHOMY MPHKIAII KPESIUTOPOM-TIOKYIIIIEM) 1HIII Aii, sSIKi He OyJn
oOpaHi, aBTOMaTHYHO HE AaHYJIOIOTHCS, OCKUIBKM 3a TIEBHUX OOCTaBUH (30KpeMa
BHACJIIJJOK HEMOXKJIMBOCT1 BUKOHAHHS OJHIET 3 JIiH, II0 CTAHOBJISATH ajJbTePHATHUBHE
3000B’s13aHHS) CTOPOHM MOXYTh 0 HHX IMOBEpHyTHCs. lle 3ymMOBIEeHO THM, MIO
(GYHKIIIEIO albTEepPHATUBHOTO 3000B’S3aHHS € MEPII 32 BCE JI0JATKOBE 3a0e3MeYeHHS

IHTEpECIB KPEAUTOPa, 3a/J11 YOro i BU3HAYAIOTHCS JEKUIbKA BapiaHTIB 1. A METOIO
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IOr0 BUJly 3000B’SI3aHHSI € BUKOHAHHSI OJ[HIET 3 BU3HAYEHUX y HbOMY i, a HE
3MiMCHEHHS BUOOpY, SIK€ € JIMIIEe CTaJl€l0 BHUKOHAHHS aJIbTEPHATUBHOTO
3000B’sI3aHHS.

3rigHo 31 cT. 600 11K Ykpainu 3000B’ 13aHHS MPUMHHIETHCS 32 3TOA0I0 CTOPIH
BHACTIJIOK TEpeIaHHs OOPKHUKOM KpPETUTOPOBI BIACTYMHOro (TpoIieH, IHIIOro
MaiiHa To1o). Po3wmip, CTpoKHM i MOPSAI0K NepeaHHsl BiACTYITHOTO BCTAHOBITIOIOTHCS
CTOpOHaMH. 3Ba)KalOUM Ha JUCKYCII0 B JIITEpaTypli CTOCOBHO peajlbHOTO abo
KOHCEHCYaJIbHOTO XapaKTepy JAOMOBIICHOCTI MPO BIACTYIHE, 1 BHACHIIOK IbOTO —
PO3MEXKYBaHHSI TOHSATH BIACTYIMHOTO Ta HOBAIlli, 3a3HAYUMO, IO JOTPUMYEMOCS
JTYMKHU PO T€, O CTOCOBHO BIACTYMHOTO «MOMEHT HACTaHHS MPABOMPUITHHSIIOYOTO
IOpUuInuHOro (akTy Ma€e BHU3HAUATHUCS CTOpPOHAMHM 3000B’s3aHHsS. B Takomy pasi
CTOPOHU 3000B’sI3aHHS, KEPYIOUUCH MPUHITUIIOM CBOOOM JI0rOBOPY, BUIbHI Y BUOOpP1
MOMEHTY Yy 4aci, KOJIM OCHOBHE 3000B’s3aHHS MPUMUHSAETHCA ... SKIIO K CTOPOHU B
3000B’s13aHHI HE TMepea0ayuId MOMEHT MPUIMHEHHS OCHOBHOTO 3000B’S3aHHS
BIICTYIIHUM, TO L€ MOMEHT Ma€ BU3HAYATHCS 3aJI€KHO BiJl MPEeAMETa BIACTYITHOTO»
[3, c. 195]. VY omiteparypi cHOpaBeJIMBO CTBEPKYIOTh, IO MPUIIHHEHHS
albTEPHATUBHOTO 3000B’s3aHHS BHACTIJOK MEpe/laHHs OOpP>KHUKOM KpPEeAUTOPOBI
BIJICTYITHOT'O MOJKJIMBE 3a JOTPUMAaHHS OJIHIET YMOBH: B YroJli MPO BIJICTYIIHE Ma€
OyTu mnepeadaueHe BUKOHAHHS, BIAMIHHE BiJ YCIX ajJbTEPHATHBHO BU3HAYCHUX
MpeAMETIB BUKOHAHHS B TIEPBMHHOMY ajbTEPHATUBHOMY 3000B’s3aHHI — 3aMiHa
BUKOHAaHHS HE T[OBUHHA CHIBMAJAaTH 13 KOJAHUM MPEIMETOM BHUKOHAHHS
albTepHATUBHOIO 3000B’s3aHHsg [6, C. 153]. JlominbHO A0JATH, IO BUKOHAHHS,
nependadyeHe yroJIow Mpo BIACTYITHE MOXKE MICTUTH MOJIOKEHHS, 3a SIKUMU OOPKHHUK
3000B’s3y€ThCS BUKOHATH YACTUHY OJIHI€I [ii, IO CTaHOBWUJIA aJbTEpPHATUBHE
3000B’s13aHHS, SIKE€ MPUITUHIETHCS MEPEJAHHIM BIICTYITHOTO, 1 YACTHUHY IHIIO].

3000B’A3aHHS TPUITUHAETHCS 32 JOMOBIICHICTIO CTOPIH PO 3aMiHy MEPBICHOTO
3000B’s13aHHS HOBUM 3000B’sSI3aHHIM MK THMH X cTopoHamu (HoBarlis) (4. 2 ct. 604
[IK VYxpainu). [lpunuHeHHS albTepHATHBHOIO 3000B’S3aHHS HOBAIIEID MOXKE
31MCHIOBAaTHCS AeKUTbKOMa crmocobamu. [lo-miepine, 13 3aMiHOIO OJIHIET UM AEKUTBKOX

3 aJIbTCPHATUBHO BH3HAYCHHUX I[iﬁ, 0 CTAHOBJIATH AJIBTCPHATHBHC 3000B’s13aHHS.
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ToOTO 3aMiCTh MEPBUHHOIO aJbTEPHATUBHOTO 3000B’SI3aHHS MIXK CTOPOHAMU
BUHUKAE€ HOBE, TaKOX albTepHaTUBHE 3000B’s3anHHs. Ilo-gpyre, HoBamiga 3
BUHUKHEHHSIM 3aMICTh aJIbTEPHATUBHOTO MPOCTOrO 3000B’s3aHHSA, HUIIXOM
BUKJIIOUCHHS 13 3000B’13aHHSI AJIbTEPHATUBHO BU3HAYEHOIO MPEIMETa BUKOHAHHS.

Bigmosimao no momoxkens cT. 601 IIK Ykpainm 3000B’s13aHHST PUTTHHSETHCS
3apaxyBaHHIM 3YCTPIYHUX OJHOPIAHUX BUMOT, CTPOK BHKOHAHHS SKHUX HAcTaB, a
TaKO0 BUMOT, CTPOK BUKOHAHHSA SIKUX HE BCTAHOBJICHUH a00 BU3HAYEHUN MOMEHTOM
npej’ IBIICHHS. BUMOTH. 3JIIMCHUTH 3apaxyBaHHS MOXJIMBO 32 HasBHOCTI JEKUIBKOX
YMOB: «a) OJHOpPIiAHI 3000B’s3aHHA. [IpeameroM 000X 3000B’s3aHb MOBHHHI OyTH
pedi OJHOTO 1 TOr0 CaMoro pojy...; 0) 3ycTpiuHi 3000B’SI3aHHS; KPEIUTOP OIHOTO
3000B’s13aHHs OyB OOP>KHUKOM 1HIIIOT'O 3000B’sI3aHHS 1 HABMAKU — OOPKHUK MEPIIOro
3000B’s3aHHA OyB KPEIUTOPOM JPYroro; B) CTPOK BHKOHAHHS HACTaB, CTPOK
BUKOHAHHS HE BCTAHOBJICHHUM a00 BHU3HAYEHWM MOMEHTOM Mpei’ sSBJICHHS. SIKIO X
yac BUKOHAHHS OJHOTO 3 IBOX YU 000X BiJIpa3y JOTOBOPIB MUHYB 1 3aKIHUUBCS CTPOK
MO30BHOI TABHOCTI, YIIOBHOBAXKEHA 3a YTOJO0I0 CTOPOHA HE MA€ MpaBa HAMOJATaTHU HA
BHKOHAHHI JIOTOBOPY 4YM 3apaxyBaHHi [3, C. 196].

CTOCOBHO TPUINMHEHHS albTEPHATUBHOIO 3000B’SI3aHHS 3apaxyBaHHSM, TO
BBO)XAEMO MOro MOXJIMBUM JIUIIE MICAS 3AIMCHEHHS YNPaBOMOKEHOI CTOPOHOIO
BUOOpY HaJIEKHOTO MpeaMera BUKOHAHHS. lle momoxkeHHs 0a3yeTbcsi Ha JBOX
MpUYMHAX. MO-Tepule, 10 3A1MCHEHHST BUOOPY MOXKe OyTH HEMOXKJIMBO BCTAHOBUTHU
OJHOPITHICTh TPEIMETIB 3000B’s3aHb; MO-ApYyre, MPEAMETH B albTEPHATUBHOMY
3000B’s13aHHI MOXYTh BIJIPI3HATHUCS 3a BapTicTio. KpiM TOro, He3aueXHO BiJ TOTO,
KOMY — OOpXHUKOBI 4YHM KPEAUTOPY — HAICKUTh NPaBO BUOOpPY, NOAAIbIIE
BUKOHAHHS QJIbTEPHATUBHOIO 3000B’SI3aHHS 3aJ€XKUTh B MOMEHTY 3/1MCHEHHS
BHUOODY.

3riqao 31 cr. 605 IIK VYkpainu 3000B’S3aHHS TPUIUHSETHCS BHACTIIOK
3BUTbHEHHS (MIPOIICHHS OOPry) KPeAUTOpOM OOpIKHHKA BiJl HOro 0OOB’S3KiB, SKIIO
1Ie HE TMOpyIIye MIpaB TpeTiX ocid moao MaitHa kpeautopa. OCOOJHMBICTIO ITHOTO
crocoOy € Te, 110 BiH HE MPUIYCKA€ 3yCTPIUHOrO 3aJ0BOJICHHS; B 1HIIOMY BUMAJKY

Hnutocs npo HoBaiito. [Ipoienns 6opry o3Haudae, M0 KPEAUTOp 3BUIbHSE OOpKHUKA
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BiJl BUKOHAHHS WOro oOOB’SI3KiB, HE BHUMAararOyu 3yCTPIYHOTO BHUKOHAHHS
3000B’s13aHHS, 1y TaKui crocid 30008’ A13aHHS MPHUITUHSAETHCS [3, €. 199].

O. JI. AnboxiHa BiJi3Ha4ae€, M0 MPUMUHEHHS aIbTEPHATUBHOIO 3000B’sI3aHHS
MPOILEHHSIM OOPry MOXKJIUBE JBOMA criocobamu. [lepiunii — 10 MOMEHTY 311CHEHHS
BUOOpPY HAJEKHOTO MpeJAMETa BUKOHAHHS — HUISXOM BIAMOBU KpEauTOpa Bij MpaB
BUMOTH CTOCOBHO BCIX QJIbTEPHATUBHO BHU3HAYEHUX IMPEAMETIB BUKOHAHHS 3a
albTEPHATUBHUM 3000B’si3aHHAM. Jpyruil — micns 3A1MCHEHHS BUOOPY HAJIEKHOTO
npeaMeTa BUKOHAHHS — IUJISXOM BIJIMOBU BiJI MpPaB BUMOTHM CTOCOBHO OOpaHOIO
€IMHOTO TpeAMeTa BHUKOHAHHA. [Ipu 1bOMY BuU€Ha CHpPABEUIMBO 3ayBAXKYE, MIO
BiJIMOBa BIJl MpaB BUMOTM Ha HAJaHHSA KOHKPETHOTO CIOCO0Y BHUKOHAHHS,
albTEPHATUBHO BU3HAUYECHOr'O B aJlbTEPHATUBHOMY 3000B’s13aHHI, Oy/ie IOPIBHIOBATH
oOMEXeHHIO TpaBa BHOOpPY OOpIKHHKA, SIKIIO BIH € Cy0 €KTOM IipaBa BHUOODPY
npeaMeTa BHKOHAaHHS B ajbTepHATUBHOMY 3000B’s3aHHI [6, C. 162]. OnHak He
MOTOJIKYEMOCS 3 THM, 1110 «OOP>KHUK, 3[[1ICHIOIOYH CBOE MPABO YM 000B’A30K BUOOPY
HaAJICKHOTO TpeIMeTa BUKOHAHHS, HE 3B’S3aHUM BIJIMOBOIO KpEIUTOpa Bij MpaB
BUMOTM 1 MOXe€ oOpaTu [Jii BUKOHAHHS OyAb-SIKMA 13 BH3HAYEHUX CHOCOOIB,
30KkpemMa W TOH, BIJl SIKOTO KPEIUTOP BIJIMOBUBCA B OJHOCTOPOHHHLOMY MOPSIIKY,
oTke, 000B’SI30K MPUIMHUTHLCS BHACIHIJOK MPOIIEHHS Oopry. AOO * BIIMOBA Bij
BUMOTH KOHKPETHOTO NMpeIMETa BUKOHAHHS TMOBHICTIO OyJie MOTJIMHEHA MPaBOM Ha
3n1iicCHEHHS BUOOpPY MpeaMeTa BUKOHAHHS, SIKIIO 1€ MPaBO HAJIEXKUTh KPEIUTOPY».
HatomicTe BBakaemo, IO BiAMOBa KpeauTopa MPUMHATH OJMH 13 TIPEAMETIB
BUKOHAHHS JI0 3/11IICHEHHSI BUOOPY YIIPAaBOMOXKEHUM Ha 1€ OOP>KHUKOM € HIKYEMHOIO
AK Taka, 10 00MeXye MpaBo OOP>KHUKA HA 3A1MCHEHHS BUOODY.

Skio x mpaBo BUOOpPY B allbTEPHATUBHOMY 3000B’S3aHHI Ma€ KPEIUTOP, TO
MPUNIMHEHHS 3000B’SI3aHHSI MPOILIECHHSIM OOpPry MOXMJIMBE MICHS 3/1MCHEHHS HUM
BHOOpPY CTOCOBHO OOpaHOi aii a00 CTOCOBHO BCIX 1A 10 3AIMCHEHHS KPEIUTOPOM
BHOOpyY. B iHIIOMY %k pa3i «IPOIICHHS» KPEIUTOPOM OJIHIET UM JEKUTbKOX Jik (aie
HE BCiX), IO CTaHOBIATH aJbTCPHATUBHE 3000B’s3aHHS, (AKTHYHO 3a CBOIM
MPaBOBHUM 3HAYCHHSIM € BUOOPOM.

[IpunuHeHHss 3000B’s3aHHS HEMOXKJIMBICTIO BHKOHAHHS Yy 3B’SI3Ky 3
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00CTaBUHOIO, 32 SAKY JKOJHA 13 CTOPIH HE BianoBimae (3araapbHa HOpMa — cT. 607 11K
VYkpaiHut) CTOCOBHO albTEPHATHBHOI'O 3000B’sA3aHHS TaK0X Ma€ CBOi OCOOJIMBOCTI.
Ilepm 3a Bce ciiJl BiA3HAYUTH 3arajibHe MNPaBUJIO MPO TE, IO KHEMOMJIUBICTDH
BUKOHAHHS MPU3BOAUTH J0 MPUIIUHEHHS 3000B’s3aHHS Y TOMY BHUIIAJIKY, SIKIIO BOHA
BUHMKJIA B)XE TICJSA BYMHEHHS MPaBOYMHY, IHIIUX [iM, SK1 OylId MiACTaBOIO
BUHUKHEHHS 3000B’3aHHSI, Ta Majia Cy0’ €KTUBHUI 4i 00’ €KTUBHMM XapakTep. Ko
HEMOJKJIUBICTh TIOPO/KEHAa BUHHOIO IMOBEIHKOIO OJHIEI 13 CTOPIH, TOBOPUTH IPO
MPUTNIMHEHHS 3000B’3aHHS 3 Ha3BaHOI MIJICTAaBU HEMOXKJIUBO... Kpim HenepeGopHOT
CWJIM 1 BUIMAJKYy SIK OOCTaBMH, IO 3BUIBHSIOTH B1J BIJMOBIAATIBHOCTI OOpXKHUKA, a
(aKTUYHO — MPABONPUNHHSAIOUMX HOPUANYHUX (PAKTIB HayKa IUMBUIBHOTO IpaBa
JIOTIOBHIOE 11€¥ HEBEJIWYKHUI MEepeiik BUHOIO KpeAuTopa Ta IHIIUMH OOCTaBUHAMH,
1[0 CIIPUYUHSIOTH HEMOXKJIMBICTh BUKOHAHHS 3000B’sI3aHHS, SIKIIO BOHH BUHUKJIU HE
3 BUHU OopxkHuka. [lpm 1BOMY TpUNUHEHHS 3000B’SI3aHHSA y 3B’S3KYy 3
HEMOXJIUBICTIO IOTO BUKOHAHHS MOX€ OyTH OQOpPMIIEHO 1 B3a€EMHOIO JOMOBJIEHICTIO
cropin» [3, €. 205]. A HEMOXIHBICTh BHKOHAHHS OIHOTO 3 alIbTE€PHATHBHO
BU3HAYEHUX MPEAMETIB BUKOHAHHS y pasl, AKIIO0 TAKUX MPEAMETIB OUIbIIE ABOX, HE
MIPUTIMHSE aJbTEPHATUBHOTO 3000B’s3aHHS. HaTOMICTh SKIIO B albTEpPHATUBHOMY
3000B’s13aHHI1 JIBa MPEIMETH, HEMOXIUBICTH BUKOHAHHS II0JI0 OJJTHOTO 3 HUX MaTHUMeE
1HIII HACTIAKH. SKIO BUKOHAHHS OO0 OJHOTO 3 MPEAMETIB CTa€ HEMOXKJIUBUM 0O€3
BUHM K OOpKHUKAa, TaK 1 KpeauTtopa, TO ajlbTEpHATUBHE 3000B’sA3aHHS
MEPETBOPIOETHCS HA MIPOCTE.

TakuM YMHOM, TPUNUHEHHS aJIbTEPHATUBHOIO 3000B’SI3aHHS BHACIIJIOK
B1JICYTHOCTI CII€I[IaJIbHUX HOPM PETYJIOE€THCS 3araJIbHUMU MPAaBUJIAMH, BU3HAYEHUMU
ri. 50 K VYkpaiau, omgHak Mae cBoi ocoOiuBocti. Ciig MaTth Ha yBasi, IO
MOMEHTOM MPUNUHEHHS aJIbTEPHATUBHOIO 3000B’sA3aHHS HAJEKHUM BUKOHAHHSIM €
MOMEHT IOBHOTO BHUKOHAHHS OJHIE€I 3 BHU3HAYEHUX Yy LbOMY 3000B’SI3aHHI iil.
['010BHOIO YMOBOIO 3aMIHHM HaJI€KHOTO BUKOHAHHS albTEPHATUBHOTO 3000B’SA3aHHS
BIICTYIHUM € T€, IO Taka 3aMiHa He MOBHWHHA 30iratucs 3 >KOJHOK 1€, IO
CTAaHOBUTH TNPEAMET BHUKOHAHHS  aJbTEPHATHUBHOTO 3000B’si3aHHsA. HoBars

aJbTEPHATUBHOTO 3000B’s3aHHS MOXKE OyTH BUMHEHA SIK CTOCOBHO OJHIET 1ii, Tak 1
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CTOCOBHO BCIX aJbTEPHATHBHO BU3HAYEHUX Yy 3000B’d3aHHI 1. 3apaxyBaHHS
3yCTPIYHUX BHUMOI B aJbT€PHATUBHOMY 3000B’S3aHHI MOXJIUBE JIMIIE IICIIS
3M1MCHEHHA BHOOpPY YINPaBOMOXKEHOIO CcTopoHOoro. [IpomienHs Oopry 110710
aJbTEPHATUBHOTO 3000B’I3aHHS MOJKE 3/I1MCHIOBATUCSA SIK 710, TaK 1 MICIS 31MCHEHHS
BUOOpPY, OJHAaK B OyIp-KOMY pa3i BOHO TMOBUHHE OyTH O€3yMOBHUM 1
0e3noBopoTHUM. KpiM TOTO, C/IiJ] HArOJOCHUTH, 110 HEMOKJIMBICTh BUKOHAHHS OJIHIET
YU JICKUIbKOX 3 J1{, K1 CTAHOBJISITh IPEAMET aIbTEPHATUBHOTO 3000B’A3aHHS, 32 AKY
’OJIHA 31 CTOPIH HE BIAMOBIJA€, HE BIUIMBAE HA 00OB’SI30K OOpP>KHHUKA 33/10BOJBLHUTH
BUMOTY KPEJUTOPA OJIHIEIO 3 J1i, SIK1 BAKOHATH MOKJIUBO.

HampsiMkamMu Moanblioro AOCHIIKEHHS MOXKYTh OyTH NUTaHHS (QopMu
BUMHEHHS MNpPaBOYMHIB, 32 JOMNOMOTOI0 SIKUX BiIOYBA€TbCS  BUKOHAHHS
albTEPHATUBHOIO 3000B’sI3aHHS, a TaKOX MIACTABU Ta YMOBHU BIAMOBIAAIBHOCTI 3a

HEBUKOHAHHS a00 HEHAJIC)KHE BUKOHAHHS AJIbTCPHATHUBHOI'O 3000B’s13aHHS.
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Myszvika T. A. Oco0eHHOCTH NpeKpPAlleHHs AJbTEPHATHBHBIX 00M3aTEJbCTB 10
IrPaKIAHCKOMY 3aKOHOAATENbCTBY Y KPAHHBL.

HpOClHClﬂMSL[pO@dHCZ 603MOMNCHOCIMb NPUMEHREHUA 06M4MX HOpM ZPQWCdaHCKOZO
3aKOHO0AmeNbCmed prCll/lel o npekpaweHuu obs3amenbeme K artbmepHamueHoMy
06ﬂsameﬂbcm6'y. OnpedeﬂeH MOMEHM npekpaujeHusl albmepHamueHoco obsazamenvcmea
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ucnonnenuem. Paccmompenvr  ycnosus u  nocreocmeusi npeKkpawjeHus — anbmepHaAmuEHO20
obsi3amenvbcmea npedocmasieHuemM OMCMYRHO20, 3a4emom GCMPeyHbIX mpebosanull, Hogayuell,
npowjeHuem 00n2a U 6Cle0Cmeue HeGO3MOICHOCMU UCHONHEHUs, 3a KOMOpPYI0 CHOpPOHbI
obs13amenbLemea He Omeeyarom.

KiueBble cjioBa: albTepHATHBHOE O005S3aTENBCTBO, BHIOOP B aJlbTEPHATUBHOM
00s13aTeNbCTBE, OTCTYITHOE, 3a4€T, HOBAIMS, MPOIEHHE JOJIra, HEBO3MOXKHOCTh HCIIOTHEHHUS.

Muzyka T. O. Special aspects of termination of alternative obligations according to civil
legislation of Ukraine.

In the article applicability of general rules of civil legislation of Ukraine of termination of
obligation to an alternative obligation is analyzed. A moment of termination of an alternative
obligation by performance is defined. Conditions and consequences of alternative obligations’
termination by transfer of the indemnity, offsetting of counter-claims, novation, remitting the debt
and through impossibility to execute it in connection with a circumstance, for which none of the
parties is responsible are examined.

Key words: an alternative obligation, a choice in alternative obligation, indemnity,
offsetting of counter-claims, novation, remitting the debt, impossibility to execute an obligation.
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