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KOJII3II MI’K KOHKPETHUMHU
HOPMAMMU TA OCHOBHUMH
3ACAJAMMU ITPABOBOI'O
PETI'YJIOBAHHSA TPYAOBUX
BITHOCHUH
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KaHo. 10pud. HayK, doyenm Kagheopu mpyooeo2o npaed,
Hauionanvhuit wopuduyunuii ynieepcumem
imeni Apocnasa Myopozo,
M. Xapxie

Po3zenanymo npobremu posmedxcysanns ma 3acmoCy8aHHs HA NPAKMuyi OCHOBHUX 3acCao
(npunyunia) npasoeoo pe2ynio8anHs mpyoo8ux GIOHOCUH MA KOHKPEMHUX NPAGOSUX NPUNUCIS.

KoarouoBi cioBa: ocHOBHI 3acanu (IPUHLIMIOM) TPYAOBOTO IpaBa, 3arajbHi 1 CreliaJibHI
HOPMH, KOJII311 i IPOTaIMHU HOPM TPYIOBOTO 3aKOHO/IaBCTBA.

VY HaykoBiil niTepaTypl HIKOJIM HE OyJ0 OOIPYHTOBAHO 1 HAJIEKHO PO3B’SI3aHO
npoOJieMy  KOJi3id MK OCHOBHHUMH 3acajamMu  (IPHHIUIIAMH)  TPYIOBOTO
3aKOHO/JABCTBA Ta KOHKPETHMMH IMPAaBOBUMU HOpMamu. Ha miaTBEepIKEHHS LbOTO
Jail 3a TEKCTOM MNPOLUTOBAHO BIAMOBIIHI TBOPU TEOPETUKIB IMpaBa Ta HAYKOBIIIB-
(daxiBIiB y ramy3i TpyJaoBoro mpaBa. OqHak Ha MPaKTHUIll HE BU3HAHO 33 MOXKJIUBE
BIIMOBHUTHCS BiJl 3aKOHOJABYOTO 3aKpIIUICHHS OCHOBHHX 3acaja (IIPHHIIMITIB)
3aKOHOJABCTBA MPO MPAIIO.

[lin yac BHECEHHS YMCICHHUX 3MIH Ta JOMNOBHEHb 10 4uHHOro Kojekcy
3aKOHIB Ipo mpairo Ykpainu (mami 3a tekcrom — K3mll) Horo cr. 2, mo 3aBxau
TIyMa4yWjach SK Taka, IO 3aKPIIUIIOE OCHOBHI 3acaiu (MPHHIIMITH) 3aKOHOJIaBCTBA
PO TIpaIlio, i3 HhOTO He Oyna BmwiydeHa. 3 iHmoro 6oky, K3mll 20.03.1991 p. 6ymno
JIOTIOBHEHO CTATTEI0, IO 3aKPIIUIIOE MPUHIMI PIBHOCTI TPYJOBUX MpaB T'POMAJSH
Ykpainu.

He BimMoBHBCS 3aKOHOAAaBEIb Bij 171€1 3aKOHOAABYOTO 3aKPIMICHHS! OCHOBHUX
3acaj] (MPUHIIMITIB) 1 i 9ac po3poOKH MpoekTy TpyaoBoro koaekcy Ykpainu (mami —

[Mpoekr). ¥V i#ioro cr. 3 Oyno chopmynboBaHo 19 OCHOBHUX 3acall IMPaBOBOIO
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pEryJIIOBaHHS TPYAOBUX BIIHOCHH BpPAaXOBYIOUM IMOJOKEHHS MPO HEAOMYIIECHHS
JMCKpHUMIHAIT Ta 3a00pOHY MPUMYycoBoi mpaiti [9].

Ane mapHumu € cripo6u BinHaiTH B unHHOMY K3nll un B [IpoekTi mosoxeHHs
PO T€, B SIKUW K€ CcrociO Ciij MiJ Yyac MpaBO3aCTOCYBAaHHS BUPILIYBATH KOMI311 MIXK
OCHOBHUMH 3acajaMu (MPUHIMITAMH) TPYIOBOTO 3aKOHOJABCTBA Ta KOHKPETHUMU
IIpaBOBUMU Ipunucamu. ToMy aHaii3 i€l IpoOIEeMH CITiJ] BUBHATH AKTYaJIbHUM.

Jluckycii HaBKOJO TOHATh HE 3aBXIAU BUSBIAIOTHCS IUIITHUMH. AJle Hapasi
HEOOX1IHO 3’siCyBaTH, MpPO W0, BJIAcCHE, WIEThbCS, KOJIU BXKHUBAIOTHCS TEPMIHU
«OCHOBHI 3acanmu» («IPUHIMIIA») Ta «KOHKPETHI MPaBOBI mpumucu». TepMmiHu
MPUHIIMIN» Ta «KOHKPETHI MPaBOBI HOPMHU» BXKUBAIOTHCS, HAPUKIAL, Y poOoTax
O. CmupHoga [13, c. 21], C. [Ipwmunka i O. fApomrenka [8, c. 37].

Moxna Oyno © BHXOIWTH 3 TOro, IO JO OCHOBHHX 3acaja (IIPHHIIMITIB)
HaJIeKaTh 3aKOHOJ/IaBYi MOJIOKEHHS, sKi HUHI 3akpimieHi B cT. 2 K3nll abo BHeceHi
1o ct. 3 IIpoekry. BogHouac yci iHII ITOJ0KEHHS, IO MICTATHCS B YMHHUX aKTax
3aKOHO/JABCTBA MPO MpaIo, MOXHa Oylo O BBaXXaTh KOHKPETHUMH IMPABOBUMHU
npunucamu. Ane 1ie O0yB O6u cyto gopmanbHuil miaxig. Bin He BpaxoByBaB 0w,
30KpeMa, TaKUX YMHHUKIB, K PI3HOPIAHICTH HOPMATUBHOTO Marepially, BHECEHOTO
no ct. 2 K3nll i ct. 3 [IpoekTy, Ta BiICYyTHICTh HOPMATUBHOTO 3aKPIIJICHHS y CT. 2
K3nll i ct. 3 [IpoekTy mpuHIMITY BepXOBEHCTBA mpaBa. [lomankliine x irHOpyBaHHS
NPUHIIMIIY BEPXOBEHCTBA IMpaBa SIK pEryiasiTopa TPYAOBUX BIJHOCHUH €
HETPUITYCTUMHM, OCKIIBKH BIJAJISIE IPABOBE PETYIIOBAHHS TPYJIOBUX 1 OB’ SI3aHUX
13 HUMH BiTHOCHH BiJ] TOTO KOHCTHUTYILIHHOTO IMOJIOKCHHS (PHUHITUITY BEPXOBEHCTBA
npaBa, 3akpimieHoro B 4. 1 c¢r. 8 KoHcTuTylii), sike Mae HAWBUIY IOPUANYHY CHITY 1
BiATBOpIO€E Nyx Koncturyuii Ykpainu.

3a BIACYTHOCTI 3aKOHOJABYOTO BHU3HAYEHHS TOHSTTS OCHOBHHUX 3acaj
(MpUHIMITIB) 3aKOHOJABCTBA NP0 TMpaIl0 Ta 3aKOHOJABCTBA B3araji € CEHC
3BEPHYTHCS JIO0 TIIYMadeHHs iX (MPUHITUITIB) aKTaMH 3aKOHOJABCTBA. AJle I MUIIX
BUSIBJISIETbCST XUOHUM. Tak, sIKIo crpoOyBaTH 3’sICYBAaTH 3MICT MOHSATTS OCHOBHUX
3acay (mpuHIUNiB) Ha mifactaBi KoHcTuTymii YkpaiHu, TO BUSBISETHCS, IO BOHO

OXOIUTIOE 1 IPUHIUMIT BEPXOBEHCTBA MpaBa, 1[0 MA€ SIKHAWUIIUPIIUN 3MICT 1 moTpedye
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HE JIMIIEe KOHKPEeTH3alii, a i OCMUCIIEHHS 1 MOCTYNOBOI'O BIPOBAKEHHS B CYCILUIbHI
BIZIHOCHHH, 1 CyTO KOHKPETHI 3aKOHOJaB4l MOJIOkKEeHHsA. J[0 Takux, HampuKia,
Hanexkate mpurmc m. 8 4. 3 cr. 129 Konctutymii Ykpainu, SKUM BiAMOBITHAM
oco0aM HAA€ThCs MPABO AMEISIIHHOTO Ta KacalliHOTO OCKap>KEHHS PIIICHHS CYaAy
(KpiM BHWITaJKiB, BCTAHOBJICHUX 3aKOHOM), i mpumuc 1. 9 Tiei X YacTHHH, IO
MOKJIa/1a€ Ha 0cli0, SIKUX 1€ CTOCYEThCs, 000B’A30K BUKOHYBATH pillleHHs cyay. Takxi
K pe3yabTaTH Aa€ i 3BepHEHHS 10 cT. 3 [IpoekTy.

OcKUIbKM YMHHI 3aKOHO/IaB4l aKTH HE JAl0Th 3MOTM BU3HAYUTHU 3MICT MOHATTS
OCHOBHHUX 3acaj (MPUHIMITIB) TPYJOBOI'O0 3aKOHOJABCTBA, IOCTA€ HEOOXIIHICTH
3BEpHYTHUCS 0 HABYAJILHOI Ta HAYKOBOI JiTepaTypH. Ii aHani3 mokasye 30Kkpema, 10
Ha  0a3l  HAyKOBOrO  TMOJOXEHHS  NOpo  HEOOXITHICTh  PO3MEXYBaHHS
3araJlbHOCOIIaTbHOrO 1 fopuamyHoro mnpasa [3, c¢. 40] HaykoBIi-¢paxiBii y Tamysi
TPYJOBOr0 MpaBa CTaJIX BUOKPEMIIOBATH MPUHIMMIMN MpaBa 1 MPaBOBI MPUHIIUIIN.
«IIpunmunu npasa, — nuiie [1. [Tununenko, — sk kaTeropis 00’ €KTUBHOI A1MCHOCTI €
TUMH 3acajJjaMH, Ha SKUX TPYHTYe€TbCcsi cucteMa mnpasa <...> Ha Biaminy Bif
MPUHIIKIIB MpPaBa, MPaBOB1 NPUHIMIK BiJOOpa’KeHI B HOPMATHUBHUX aKTaxX Yy BUTJISIL
OKpEMHUX 3arajlbHUX TOJOXKeHb (HOPMATHUBHUX MPHUHIMUMIB) ... abo X ¥y
«IIPUXOBAHOMY» BHIJISIL, KOJIU 1X 3MICT BHILIMBAE 3 0aratbox HOpM...» [7, ¢. 55-56].
I1. TInnuneHko 10 IYMKY BHKIagae B iHmuUX pobotax [15, €. 43-44], iioro Ttakox
HiITPUMYIOTH JIesKi HayKoOBIli [2, C. 6].

3naBanocst O, yXe 3 HaBEJIECHOrO 3pO3yMLIO, IO MPUHUIMIMN TaK 3BAHOTO
3arajibHOCOIIAJILHOTO ITpaBa HE BHECEHO JI0 3MICTY TPY/IOBOT'0 3aKOHO/IaBCTBA 1 BOHU
HE MalOTh PETYJSITUBHOIO 3HaueHHs. HopMmu 3araibHOCOIIANIBHOTO MpaBa, 3a3HAvyae
I1. Ilununenko, € KEPIBHUMHU 1ACSIMU JI IOPUIUYHOTO MIpaBa. «3BiACH, — IPOJOBKYE
BiH, — BUIUIMBAE 1 PEryJsTHBHA MPUPOAA MPUHIMITIB mpaBa» [7, €. 53]. Oxnak He
30BCIM SICHO, B SIKMH € CHoci0 aBTOp JIMIIIOB BUCHOBKY MPO T€, IO MPUHIUIH
mpaBa SIK Kareropis 00’ €KTHBHOI [IMCHOCTI CTalOTh PEryJIaTOPOM CYCHUIbHUX
BIJTHOCHH, Mal4u Ha YyBa3i, IO IEBHE SBHIIE, SKE € PEryJsaTOpPOM CYCIIIbHUX
BITHOCHH, MIJJIATa€ 3aCTOCYBAaHHIO CYJOM I Yac BUPILMICHHS CIIOPY, II0 BUHUKAE

BHACJIIJIOK IIUX BIITHOCHH.
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[leBHOIO BIAMOBIA/AIO HA 1I€ 3aMUTAHHS € AYMKa MPO T€, 0 NPUHIIUIN MpaBa
BHUCTYMAIOTh SIK HA/MO3UTUBHI 3acajiyd, CBOr0 POJly BUIIE MPaBO, 3aCHOBAHE Ha 17esX
ryMaHi3My 1 comliaibHOI cnpaBeiuBocTi [3, €. 172]. V raiysi TpyaoBOro mpasa I
ayMky migrpumaB J[. TTanekoB [6, €. 65]. IliTkoM odeBHIIHO, IO MMiJ MPUHIIMIIAMHA
mpaBa TYT pO3YMIIOTh MPUHIMOM TOTO MpaBa, fAKE BHIIE HA3BaHO
3arajibHOCOIIAJIbHUM, OCKUIbKM HE MO’KHAa BIAHECTH 10 HAJIMO3UTHUBHOIO IpaBa
MIPUHIIUIIH, SIK1 3aKPIIJICH] Y TO3UTUBHOMY IIPaBi.

Inest HaAMO3UTUBHOTO MpaBa JAICTaja Y BITYM3HSAHIN NPaBOBIA HAYLI IIUPOKY
miaTpuMKy. OcoOIMBO CIiJl 3BEPHYTH yBary Ha Te, IO 17Iel0 HAJMIO3UTUBHOIO MpaBa
cinpuitnsaB Koncruryuiiauit Cyn Ykpainu Ta BIATBOPUB ii B OJTHOMY 31 CBOIX PIllIEHb:
«OJTHUM 3 TPOSBIB BEPXOBEHCTBA MpaBa € Te, IO MPaBO HE OOMEXKYETHCS JIMIIIE
3aKOHOJABCTBOM SIK OJTHIEIO 3 Horo popM, a BKJIIOYAE U 1HIII COIIaJbHI PErYIATOPH,
30KpeMa HOPMH MOpail, Tpajuilii, 3BUYai TOIIO, SAK1 JETITUMOBaHI CYCHLILCTBOM 1
3YMOBIICHI ICTOPUYHO JTOCATHYTUM KYJbTYPHUM piBHEM cycmiibcTBa» [11].

Inmy aymky BucnoBmoBaB P. TD'epror, konumHiii ronoBa deneparbHOro
koHctutyuiitHoro cyny ®PH, a 3ronom [lpesuaent ®PH: «Ilo3utuBizm BBaxkae, 1o
mpaBa Ji0Th BIJAMOBIIHO JO TOTO Ta B TOMY 00CS31, B SIKOMY BOHU TapaHTYIOThCS
JepKaBHO-TTPABOBMMH HOopMamu (HopMaTuBicTchka Teopis Kenb3ena). Bix mux mpas
BIIPI3HSIOTBCA T1, JUKEPEIOM SIKMX € XPUCTUSHCBKI I[IHHOCTI, 10 HE MOTPeOyIOTh
JEepKaBHOTO BU3HAHHS, a MIIOTh SK HAJAMO3WTHUBHI MpaBa. Aje Takuid MiAX1J HE Mae
ocobmmBoro npaktudHoro 3HaueHHs y ®PH, ockinbku OCHOBHHI 3aK0H 1 6€3 1IBOTO
MICTUTh ILIMPOKUM TMepenik 1mpaB, W He Oyao 0coOauMBOi HEOOXITHOCTI
IIPOTOJIONTYBATH a00 BAABATHCS 10 MOHATTS HAAMO3UTUBHUX IpaB...» [5, €. 15].

[ness HaAMO3WUTHMBHOrO MpaBa THUM Madye€ HEOPUUHATHA IS YKpaiHH, AKa €
OJHI€El0 3 HebaraTbOoX KpaiH, J€ NPUHIIMI BEPXOBEHCTBA IpaBa 3aKPIMJICHUM
oesnocepequbo B KoHCTUTYIIT, TOOTO IHTETpOBAaHUWA Yy TNO3WTHUBHE MpaBo. 3a
MPUHIIMIIOM BEPXOBEHCTBA MpaBa Oy/b-SKUH HOPMATUBHO-TIPABOBUN aKT HE MOXKE
OyTH BWTJIIYMAau€HUH Yy TMPaBO3aCTOCYBaHHI BCyNEped TMPUPOAl JIOJUHU, SAKIHA
MpUTAMaHHI O3HaKU PO3YMHOCTI ¥ MopanbHOCTI. [IpuHIMI BEepXOBEHCTBA MpaBa

peanizyeThbes, epil 3a BCe, 32 YMOBU HOTO BU3HAHHS HApOJIOM Ta HaJlaHHS HapOJ0M
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MMOBHOBAXKEHB JIEPKaBl BUMHSITH [Ii1 JJIsl CYCIUIBCTBA B LIJIOMY. Y Ci IpaBa 1 CBOOOIH
JIIOJMHY 1 TPOMAJIIHUHA BUTIKAIOTh 13 3a3HAYEHOr0 NPUHIIUIY, SIKHUHA Ma€ pO3yMITHUCS
HE TUIbKU SIK BEPXOBEHCTBO IIpaBa y J€p>KaBl, a i y CyCIUIbCTBI Ta 0COOI.

3 oryisily Ha BUKIIAJIEHE B ACIMEKTI 11€1 CTATTI HEMAa€ CEHCY BECTH MOBY IIPO
ABMILE, SIK€ BIAMOBIIHO 1O TEPMIHOJOIII, [0 BHUKOPUCTOBYETHCS y IIUTOBAHUX
BHCJIOBJTIOBAHHSX, TIO3HAYAETHCS SK MPHHIMIN TpaBa («3araibHOCOIIAILHOTO»). 3
METOI0 TIPaBO3aCTOCYBaHHS (30KpeMa JijIsi BHPINICHHS KOJI3iH MK NPHHIAIIAMA
TPYJOBOT'O 3aKOHOJABCTBA T4 KOHKPETHUMH NPABOBUMHU TPHUITMCAMHU) HEMA€E CCHCY
TaKOXX 3BEpPTaTHCA JI0 NPHHOUIIB (OCHOBHMX 3acaj), IO HE BHECEHI [0
3aKOHO/JABYUX aKTIB Y BUIJISIII HOPMAaTUBHUX MOJIOKEHD, @ BUILIMBAIOTH 13 0aratbox
HOpM. J[yMKy IpO iCHYBaHHSI TaKUX IPUHIIUITIB BUCIIOBIIIOBaB, 30kpema, O. CMUpPHOB
[13, c. 23], #ioro miaTpuMaIy ¥ iHII HAYKOBIII.

3akoHOJaBelb, (OPMYIIOIOUM OCHOBHI 3acagu IPAaBOBOTO PETYIIOBAHHS
TPYIOBUX BimHOCUH y CT. 3 [IpoekTy, He poOWB OyIb-IKOTO 3aCTEPEKEHHS MPO TE,
[0 MPUHIIMIN TPABOBOrO PETYIIOBAaHHSA TPYAOBUX BIJHOCHH MOXYTh TaKOX
BUBOJIUTUCh 3 YHUCIEHHUX HOPM TPYAOBOrO 3akoHOJaBcTBa. Hema Takux
3acTepexkeHb aHl B cT. 4 3akoHy VYkpainu «[Ipo oxopony mpami», B sKiil
(GOPMYTIOIOTHCS] IPUHIIUITHN JACPXKABHOI MOJIITHKHU B Tay31 OXOpOHU Mpaili, aHi B CT. 3
3akony Ykpainu «lIpo 3aliHATICTH HaceleHHs», B SKil (OPMYNIOIOTHCS OCHOBHI
MPUHIIUIN JIEP>KABHOI MOJITUKHU 3aiHATOCTI HACEJICHHS.

Y uucieHHUX 3aKOHOJABUYMX aKTaX IHIIMX rainy3ed ImpaBa Miag 4ac
dbopMyITIOBaHHS OCHOBHHUX 3acaj] (IIPHHIIMITIB) TaKOXX HE POOHMTHCS 3aCTEPEIKCHHS
PO MOXIJIMBICTh 3aCTOCYBAHHSI MPUHIMIIB, SKI BHUIUIMBAIOTH 13 KOHKPETHUX
npaBoBux HopMm. OTke, Taki OCHOBHI 3acanu (HIPUHIUIHN) SIK SBHIIE, [0 Mae
BpaxoByBaTHUCS MiJ Yac MPaBO3acTOCYBaHHA, B3arajai He ICHYHOTh. Lum
3amepedyeTbesl iX iCHyBaHHs B3arajii. OfHaK y HayKOBiHM JiTepaTypl 3a3HAaudaeThCs,
[0 TPOBIAHA POJIb MNPUHUHUINIB 3a0€3MEeUy€eThCsl iX MNPSIMHUM YU  HEOPSIMUM
3aKpIMJIEHHAM Y HOpMax IMpasa, TOOTO BOHU MOXYTh OyTH MpsIMO cHOpMYIHLOBaHI B
3aKOHOJIaBCTB1 a00 JX BHUIUIMBATH 3 HOro 3arajgbHOro cency. OCHOBHI 3acaju

(MpUHIMIHK) MalOTh OYTH HE JIMIIE OPIEHTHPOM IMPABOTBOPYOI 1 MPaBO3aCTOCOBHOT
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TSJIBHOCTI, a 1 0e33amepeyHor0 BUMOTOI0 J0 €T JISITbHOCTI.

CTOCOBHO IIi€1 CTATTI ITiJT OCHOBHUMHU 3acanamMu (IPUHITUIIAMH) 3aKOHOaBCTBA
PO TMpaiio CiIiJ po3yMITH TUIBKM Ti KepiBHI 1i1ei, 1o (OpMYIIOIOTHCS B
3aKOHOJABYMX aKTaxX. AJie HE BCl BOHM MO3HAYAIOTHCA B aKTaX 3aKOHOJABCTBA IPO
NpaIo SK OCHOBHI 3acanu (mpuHimmm). Tox mpodiieMa po3MeKyBaHHS OCHOBHHX
3acaj] (MPUHIIMITIB) 1 KOHKPETHUX MPABOBHUX MPHUITUCIB 3aTUIIAETHCS.

VY paasHChKi Teopii mpaBa OyNO ONpambOBaHO JBl MO3HUIII CTOCOBHO
PEryJIATUBHOTO 3HAYEHHS MNpUHLOMMIB TmpaBa. OAHY 3 HUX UITKO BHUCIOBUB
B. JlazapeB: «IIpunuunu npaBa caMOCTIITHO HE PETYIIOIOTh 1 HE MOXKYTbh PEryJIIOBaTH
MOBeNiHKY Jitonei» [4, c. 126]. Takoi x mymku norpumyertbes i [. Camomenko [12,
c. 36]. IHmIy MO3MIlit0 BHCIOBJICHO 30KpeMa HACTYITHOIO JIAICKTHYHOO (POPMYJIOIO:
«...Cyn MOBHHEH KepyBaTHCS YCI€I0 CUCTEMOIO MPUHIMITIB MpaBa 1 Ha 11l mifcTaBi
TOYHO 1 HEYXHWJIbHO 3aCTOCOBYBATH FOPUIUYHI HOpMH...» [16, €. 155]. 11 mianexkTuka
€ He30arHEeHHOI0, OCKUIbKH BCE-TaKu TpeOa BIAMOBICTH HA 3alHUTaHHS, K )K€ MAlOTh
BUPIIIYBATUCS KOJMI31i MDK OCHOBHHUMHM 3acajJjaMH Ta KOHKPETHHMMH IPaBOBUMHU
HOpMaMu. 3a HasSBHOCTI TaKO1 KOJIi311 HEMOXKJIMBO OJTHOYACHO KEPYBATHUCS CUCTEMOIO
MPUHIIMITB MpaBa 1 3aCTOCOBYBAaTH KOHKPETHI IOPUAMYHI HOPMHU. AJie€ TaKy AYMKY
BHCJIOBJIIOBAJIM 1 B HOBITHIM JiTeparypl 3 TpyaoBoro mpasa. Ilo cyTi, BoHa cTana
naniBHoto. Tak, B. Ilpokonenko nmucas: «...IIpuHUIUNKM € TPaBOBUMH MPUIIKCAMH,
MpUYOMY MpHUNKUCAMU OOOB’SI3KOBUMH... OpraHamu 3 PO3TIANY TPYJIOBHX CIIOPIB
OCHOBH1 TPUHIHUIM 3aCTOCOBYIOThCS SIK MpaBwia i TIyYMAy€HHS BIiJIIOBIIHUX
HOopMaTHBHUX akTiB» [10, €. 37]. 3 ogHOrO OOKY, TYT CTBEPKYETHCS, 1110 MTPUHIIHITH
€ OOOB’S3KOBMMHM MPABOBMMH MPUNKHCAMU, TOOTO MIISATAIOTh MOPSIMOMY
3aCTOCYBAaHHIO CYJIOM SIK IIPaBOB1 HOPMH. 3 1HIIIOTO — aBTOP YKpai oOMexye chepy
MPAKTHYHOTO 3aCTOCYBaHHS MPUHITUITIB (OCHOBHUX 3acaj) TPYIOBOIO MIpaBa.

[Ipote icHYIOTH ¥ JEHI0 KOHKPETHIINII AYMKH MPO MEXaHi3M COLIalIbHOT Jii
MNPUHIUIIB MpaBa. «BOHM MOXYTh CIYryBaTH KPUTEPIEM JIETITUMHOCTI YHMHHOIO
3aKOHOJABCTBa, BUKOPUCTOBYBATHUCS JIs OLIHKK ioro 3micty» [14, c. 174]. Sxmio
PO3KPUTH 3MICT IIUTOBAHOTO TEOPETUYHOTO MOJIOKEHHS, TO MOXHA JIUTH BUCHOBKY,

[0 TMOJIOKEHHSI  3aKOHOJABCTBAa, KOTpl Cylepedarb MOpUHIUIIAM  [pPaBa,
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3aCTOCOBYBATUCSI HE TMOBHUHHI, a BUKOPUCTAHHS MPUHLMUIIIB [Jis OLIHKA 3MICTY
3aKOHOJIaBCTBA 1 Ma€ Ha MET1 BUSABJICHHS KOJI31i MK IIPUHITMIIAMH IIpaBa, 3 OJHOTO
00Ky, Ta KOHKPETHUMHU TMOJIOKEHHSMH aKT1B 3aKOHOJAaBCTBA — 3 1HIIOTO.

Amnanoriyno i []. [lanbkOB 3a3Hauae, M0 «3MICT MPABOBUX HOPM 1 IHCTUTYTIB
HE MOXE CynepeyuTH npuHImmam» [6, €. 67]. Lle cTpuMaHe BUCIIOBIIOBAHHS TaKOX
MOXHa Oyyno O IHTEpHpeTyBaTH K HEMOXKIIUBICTh 3aCTOCYBAaHHS HOPM TPYIOBOTO
mpaBa, KOTpl Cymnepeuarh MPUHIMNAM I[l€i Tany3l mpaBa. AJie, BU3HAYalO4HW POJib
MPUHIIMIIB TPYJOBOrO IMpaBa SIK CHEHU(IYHOrO PEryysiTopa CYCHUIBHUX BiHOCHH,
0 HajeXaTh 0 MpeaMeTa TPYIOBOTO MpaBa, aBTOp MHILE TIUIBKH IPO TE, IO
MNPUHIUNKA SIK CHEeIU(IUHUN PEryysiTOp MOXKYTh 3aCTOCOBYBATHCSA 3a BiJICYTHOCTI
MPaBOBUX HOPM, Ha MIACTaBI SKUX MIAJATA€ BUPIMICHHIO TPYJIOBUM crip, TOOTO 3a
HAsSBHOCTI IPOTaJIMH Y TPYJAOBOMY IpaBi [6, C. 65].

VY CyMDKHMX Tally3siX IOPUJIMYHOI HAYKW TaKOoX MNpsMO abo 3aByalibOBAHO
3aMpOBAKYETHCS 171e TIEPEBAXKHOIO 3aCTOCYBAHHS MPUHIIMIIIB Tally31l IpaBa nepen
KOHKpeTHUMH 11 Hopmamu. Tak, H. bonnapenko naronomye: «... Konu 3’scoByeThCH,
110 MPaBOBa HOpPMa CYNEPEUUTh OCHOBHIM 3acajil IUBUILHOTO 3aKOHOJIABCTBA ... CY]
MOBUHEH ... IPUUAHSTH PILIECHHS, 1110 COUPAETHCS HA MPUHIIMI UBLILHOTO MpaBa...»
[1, c. 132].

Toxx HeoOX1aHa po3poOKa YITKINIOT i KOHCTPYKTHUBHIIIOI KOHIIEMIIi cTOC00iB
BUPIIICHHS KOJI31M MIDXK MPUHUIUIAMU TPaBOBOIO PEryJlIOBaHHS TPYAOBUX Ta
0B’ I3aHUX 13 HUMH B1JJHOCHHAMU.

Hacammnepen ciiji 3BepHYTH yBary Ha KOHCTUTYLIMHO 3yMOBJIEHY HEOOXIHICTh
MOJTITy OCHOBHHUX 3acaj (MPUHIIMITIB) TPYOBOTO 3aKOHOABCTBA Ha JIBi KaTeropii. Jlo
MEepIIOT HAJIeKUTh MPUHIMIT BEPXOBEHCTBA MpaBa. BiH — oauH, ane ayxxe Oaratuii 3a
3MICTOM, MICTUTh YHWCIEHHI OCHOBHI 3acanu. FOpuanuHa cuia TOPUHIUITY
BEpXOBEHCTBA IIpaBa 3yMOBJICHAa BXE€ TUM, IO BIH MicTUThcss B KoHcTuTymii
VYkpainu. Yxe TOMy BiH Ma€ BUILY IOPUIUYHY CHUIY, HDK OyAb-sIKi MOJIOKEHHS
Konekcy 3akoHIB Mmpo mpairo, 1 HE Ma€ 3HAYEHHS, € BOHM OCHOBHHMMH 3acCaJaMU
(MpUHIMITAMHA) YH KOHKPETHHUMH 3aKOHOJABYMMHU TIOJOXKCHHSAMHU. AJie MM HE

OOMEXY€ETbCSI XapaKTEPUCTUKA IOPUIUYHOI CHUJIM MPUHIMUIY BEPXOBEHCTBA IpaBa.
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®opmymoBanHsa 4. 1 ct. 8 Koncruryiii «B Ykpaidi BU3HA€ThCS ¥ Ji€ TPUHITUIL
BEpXOBEHCTBA MpaBa» CliJI TIAyMAayUTH TakK. >KOAHE TOJOXKEHHS OyIb-SKOTO
MIA3aKOHHOI'O ~ HOPMATHUBHO-IIPAaBOBOTO aKTa YW 3aKOHOJABUOro akta abo
Koncrutynii  VYkpainm He Moxe OyTH 3acTOCOBaHE BCyIleped MPUHLIHUITY
BEpXOBEHCTBA IpaBa.

Buknagene Moxe OyTH MIACTaBOIO MJis 3aHAJTO PaJUMKaIbHUX BUCHOBKIB!
AKIIO Oy/b-K€ HOPMAaTHMBHE, B TOMY YHUCII i KOHCTUTYLIMHE, MOJOKEHHS MiIJsArae
mepeBipill Ha BIJMNOBIAHICT, MPUHIMIY BEPXOBEHCTBA MpaBa, IO Ma€ JOCHUTh
IIUPOKUN 3MICT, TO ¥ MOTpeOu y OUIBIIOCTI HOPM TPYIOBOro mpaBa Hemae. lle —
3aHaATO paAuKalbHO. TOoMy KOHKpPETHI HOPMH TPYJOBOTO IIpaBa HE CIij
3aCTOCOBYBaTHM TUIbKM Y BHUIAJKaX, KOJM BOHHU BOYEBUIb CYINEpeyYaTh IbOMY
MPUHIIUITY.

OTxe, AKILO WAETHCS PO KOMi31l MK IMPUHIIMIIOM BEPXOBEHCTBA IpaBa (Horo
CKJIaJIOBUMH), 3 OJHOTO OOKY, Ta KOHKPETHUMH IPHUIIACAMHU TPYAOBOTO ITpaBa — 3
IHIIIOTO, TO BOHU MalOTh PO3B’SI3yBAaTUCS HA KOPUCTh MPUHIIMIY BEPXOBEHCTBA IIpaBa
Ta MO0 CKJIAJ0BHX (3 ypaxyBaHHSIM BHKJIJICHOTO).

Ane 3a 18 poxkiB micns mpuiiHATTS KoHcTuTymii Ykpainm, 1m0 3akpiruiroe
MPUHIIMII BEPXOBEHCTBA IpaBa, 3aKOHOJAABEIb HE TUIBKU HE JIOMOBHUB YHWHHOIO
K3nll npunnunom BepxoBeHCTBa NIpaBa, a W HE 3HANMIIOB i1 HBOTO MICHS Y
[IpoekTi, X04a OCTaHHIM MPOMOHYBAJIOCS 3aKPIIUTH J€B ATHAASATh HPUHIUIIIB.
OpHi€ro 13 MPUYUH 1ILOTO € BIJICYTHICTh IHTEPECY /10 MPOOJIeMU BEPXOBEHCTBA IIpaBa
B Haylll TPY/I0BOTO IIpaBa.

CTOCOBHO pEMITH OCHOBHUX 3acaja (MPUHIUIIB) MPAaBOBOTO PETYITIOBAHHS
TPYAOBHUX BITHOCHH, TO, SIKILIO 3a 3pa30oK OpaTu TOM iX Mmepeik, 10 MPONOHYBaBCs
3akpinuTy B cT. 3 Ilpoexty, ciim 3BaxkaTtu mepeayciM Ha Take. Ilim 3aromoBkoM
«OCHOBHI 3acajiil MPAaBOBOTO PETYITIOBAHHS TPYMOBUX BigHOCWH» y cT. 3 Ilpoekrty
dopMyITIOBaBCs pi3HOPiHMIT MaTepian. Moro MoXkHa HMOMIIMTH HA TPH KaTeropii, Ha
TPU BUJI MTPABOBUX MPUIHUCIB.

[lepmmii Bug HUX — HOpMH mpsimoi mii. Tak, skmo B m. 13 ct. 3 Ilpoekrty

3aKpiIIoBaiacs Taka, cepell OCHOBHUX 3acaji MPaBOBOTO PEryJIOBAHHS TPYAOBUX
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BIIHOCHH, SIK 3a0€3MeUeHHs MpaBa MpalliBHUKIB HAa 3arajJbHOO000B’SI3KOBE JIEpKABHE
colliaJibHE CTpaxyBaHHs, TO 1€ — HOopMa mpsmMoi aii. [IpaBo mpaiiBHUKIB, IO MPSIMO
BUILIUBAE 3 I1i€1 HOPMH, Tiisarae 6€3yMOBHOMY 3axUCTy. Y 4acTuHi, ae m. 13 ct. 3
[IpoekTy He BH3HA4YaB YYacCHUKIB MPAaBOBIAHOCHH HIOJI0 3araJlbHOOOOB’SI3KOBOIO
JEP>)KAaBHOTO  COIIAJIbHOTO CTPaxyBaHHS, II€¢ 3aKOHOJIaBY€ TMOJOXKEHHS CHiA
IHTEpIpEeTyBaTU SK OJIAHKETHY HOpPMY, KOTpa IMependayae, IO CHeIialbHUMHU
IpaBWIaMM MarOTh OyTH BU3HAa4Y€HI W BHUIM 3arajbHOOOOB’SI3KOBOTO JEPHKABHOIO
COIIAJILHOTO CTpaxyBaHHSA, 1 CTpaxyBalbHUKHU, 1 CTPAXOBUKH, 1 po3Mipu 300piB Ha
3arajJibHOOOOB’SI3KOBE JIEp’KaBHE COIliajbHE CTpaxyBaHHS, 1 CTPOKHM IX CIJIaTH, 1
MEXaHI3M CTSATHEHHS TOIIO.

Jlpyruii BUJ HOPMATHUBHUX IOJOKEHb, MO yBiMmUIIM 10 cT. 3 [lpoekTy sk
OCHOBH1 3acaJii MPaBOBOI0 pPEryJIIOBaHHS TPYAOBUX BIJHOCHUH, — 1€ KJIACHYHI
npuHUUnu. Jlo HUX HaJIeXKUTh, HANPUKIAJ, MPUHIUI TMOEAHAHHS JACP>KaBHOTO W
JIOTOBIPHOTO PETYIIOBAaHHS TPYJOBHUX BITHOCHH, 3aKpimuieHnid y 1. 7 cT. 3 [IpoexTy.

Hapemti, y mepeniky OCHOBHUX 3acajJ IPaBOBOI'O PETYIIOBAHHS TPYAOBUX
BIIHOCHH, HaBeJIcHOMY Y CT. 3 IIpoeKTy, MICTATBLCS | Ti, IO € JACKIApaIli€I0 IepKABH
po i collianabHl HAMIpH.

Tenep Mu miAIANUIM O NMUTAHHS, SK PO3B’S3yBaTHU KOMI311 MK OCHOBHUMU
3acajgamMu (MPUHIMIIAMU) TPABOBOTO PETYJIIOBAHHSA 1 KOHKPETHHMH IIPaBOBUMH
HOpMamu. XapaKTepUCTHKAa OCHOBHHUX 3acaja (NMPHHIMITIB) K KEPiBHUX iIed mae
MiZICTaBU BBayKaTH, IO KOJI3il MDK OCHOBHHUMH 3acagamu (IpUHIMIIAMH) Ta
KOHKPETHUMHU MPAaBOBUMHU HOPMAaMH MalOTh BHUPIIIYBaTH Ha KOPUCTH Mepuiux. Aje
YUHHE 3aKOHOJIABCTBO IMPO MPAalllo KOJHUX MIJCTaB AJi1 TAKOTO BUCHOBKY HE Ja€. 3a
3araJIbHAM TPaBUJIOM OCHOBHI 3acaau (TIPUHIUIM), 3aKPIIUICHI B 3aKOHOJABYHX
aKTax, € 3arajJbHHMH MPABOBHUMU MPUIIHCAMHU, a TMEpeBary B 3aCTOCYBaHHI MalOTh
KOHKpeTHI (crmemianbHi) mpaBoBi Hopmu. lllonpaBna, Takoro mnpaBuiia TakOX HE
3aKpIIUIIOE KOACH 3aKOHOJIaBUYMIl aKT. AJie BOHO BUIUIMBAE 3 JIOTIKM HOPMATHBHO-
npaBoBHX akTiB. OJHAK Te3a MPO MEPEBAKHE 3aCTOCYBAaHHSA KOHKPETHUX MPABOBUX
HOPM TIepe]l OCHOBHMMH 3acajgamMu (IPUHIMIIAMH) TPABOBOTO PETYJIIOBAHHS

TPYAOBHUX BIJHOCUH NOTpeOy€e MEBHOTO YyTOUHEHHS.
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[To-mepure, sxmo B3atu cr. 2 K3mll um cr. 3 IlpoekTy, TO MOMITUMO TYT
MOJIOXKEHHSI, SIK1 BIATBOPIOIOTH MOJ0KeHHST KOHCTUTYIIIT, a 0TKe, MalOTh I0PUIUYHY
CUJIYy KOHCTUTYUIMHHMX TOJIOXKEHb 1 MepeBary B 3aCTOCYBaHHI Mepej] KOHKPETHUMHU
HopMmamu, 1o GopmymroroThes y K3nll, iHmux 3akoHax, a TUM Madye B MiA3aKOHHUX
aKTax.

[lo-apyre, cnix Opatu 70 yBard M Te, M0 NPUHIIMIN TPABOBOIO PETYIIOBAHHS
TPYIOBUX BIJHOCHH, $IKI (OPMYNIIOIOTHCA B 3aKOHOJABUMX AaKTaX, HE MOXYTh
3aCTOCOBYBATUCh yCymneped KOHKPETHUM HOpMaM, IO PETyIIOIOThCA B aKTaxX TaKoi
camMO0 a0o0 BHIIOI IOPUIAWYHOI CHJIM, allé MOXYTh 3aCTOCOBYBAaTHCh YCyleped
KOHKPETHUM IPaBOBUM HOpMaM, AKi (GOPMYIIOIOTHCS B MiJ3aKOHHUX HOPMATHBHO-
MPaBOBUX aKTax.

BuknageHe cBiT4UTH, IO PO3MEKYBaHHS OCHOBHHMX 3acaa (IPHUHIIUIIIB)
MPaBOBOr'0 PETYIIOBaHHS TPYAOBUX BIIHOCHH 1 KOHKPETHUX IPABOBUX MPUITUCIB
ChOTOJIHI HE JIUIIE CTAHOBUTH AKaJEMIUHMH 1HTEpec, a W Ma€ ICTOTHE NMpPaKTUYHE
3HaueHHs. Toxx Tpeba TMOBEpHYTHUCS JO MPOOJEMH TaKOro PO3MEXKYBaHHS.
3akoHOJaBYMM JOCBIJ HAIOi KpaiHU CBIIYUTH, W0 IOPUJIUYHE 3aKPIJICHHS
OTPUMYIOTh HOPMATHUBHI MOJIOKEHHS PI3HOTO PIBHSI y3arajJbHEHHS — BiJl KOHKPETHUX
MPaBOBHMX HOPM, IO BIATBOPIOIOTH TIHOOKY JudepeHIiaiio  IpaBOBOTO
pEryJItOBaHHS TPYJAOBUX BITHOCHH 1 CTOCYIOTHCS OOMEXKEHOTO KOJia MpalliBHUKIB, 10
OCHOBHHUX 3acaji TPYyJOBOr0O IpaBa HAMBUINOIO PIBHA y3arajdbHEHHS. MiX IUMH
JIBOMa TMOJIOCAMHM HasiBHUI IIMPOKUN CHEKTP MPABOBUX IMPUIKCIB, SIKI PIZHATHCA
piBHeM iX y3arampHeHHS. Po3MexyBaTH OCHOBHI 3acanu (NMPUHIMINA) 1 KOHKPETHI
MPaBOB1 MPUIIKCU 32 KPUTEPIEM PIBHS y3arajibHEHHS HOPMATUBHHUX BUMOT, 1110 B HUX
(GOpMYIIIOIOTHCSI,  HEMOXKJIMBO  4Y€pe3  HEBU3HAYEHICTh  I[OIO  KPUTEPIIO.
BukopuctanHs 1HIIMX 3MICTOBHMX KpPUTEpIiB [JIsi TaKUX LUIEH € TaKoxX
HEMOXJIMBUM. 32 TAKMX YMOB 3aJUIIAETHCS OJIUH BUX1J — BUKOpUCTATH (hOpMaTbHUIMA
KpuTepid. SIKmo meBHE 3aKOHOJaBYE TMOJOKEHHS Ha3WBaeThcsd B KoHCTUTYII uu
3aKOHOJIaBYOMY aKTi OCHOBHOKO 3acajioro (MPUHIIMIIOM), HOTO 3aCTOCOBYIOThH SIK
OCHOBHY 3acajy (IPHHIMII), B TOMY YHUCII B MOPSAIKY, mepeadadyeHoMy 4. 7 cT. 8

IIK i 9. 7 ct. 9 KAC. Y pemTi BUNAAKIB HOPMATHUBHI TOJOXKEHHS, 30KpemMa
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HaWBUIIOTO PiBHA y3arajlbHEHHS, 3aCTOCOBYIOTh SIK KOHKPETHI IPABOBI1 MIPUITHCH.
ChopmynboBani y miil cTaTTi MOJIOKEHHS B YaCTUHI, IO CTOCYIOTHCS
BUPIIICHHsT KOJI31d MK OCHOBHMMH 3acajiaMu (IpUHIIUIIAMH) 3aKOHOJABCTBA PO
Mpaiko, MOXYTh OyTH BUKOPUCTAHI NI 4yac mpaBo3acTocyBaHHs. [lonoxkeHHs mpo
BEPXOBEHCTBO MpaBa SIK MPUHIUI TPYAOBOTO MpaBa MOTJIO O OyTH BUKOPUCTAHE Mif
yac po3poOku HoBoro I[Ipoekty abo BHeceHHs 3MiH Ta qonoBHeHb a0 K3mll. Jlns
3’sICyBaHHS 3MICTY MPUHILUIY BEPXOBEHCTBA IMpaBa SK HAN3HAYYILIIIIOTO OCHOBHOIO

MPUHIIMITY TPYIOBOIO MpaBa NOTpiOHE MOoIablle JOKIAIHE JOCITIIKEHHS.
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Epémenko B. B. Konausum MexX1y KOHKPETHHBIMH HOPMAMH M OCHOBHBIMH
NPUHLIMIIAMH IPABOBOI0 PEryJMpOBaHUA TPYAOBbIX OTHOLICHUIA.

Ocsewenvl npobremvl pasepaHuyenus U NPUMEHEeHUs OCHOBHbIX NPUHYUNOE NPABOBO2O
pe2yIuposanus mpyooebix OmMHOUEHUU U KOHKPEMHbIX NPAGOGLIX HOPM.

KiroueBble cjI0Ba: OCHOBHBIE MPHUHLUIBI TPYIOBOTO IpaBa, OOIIME M CIIEHHAIbHBIC
HOPMBI, KOJUIU3UU H MPOOETBl HOPM TPYIOBOTO 3aKOHOATENbCTBA.

Yer'omenko V. V. Conflicts of specific provisions and fundamental principles of
labour relations regulation.

Problems of differentiation and application of the fundamental principles of legal
regulation of labour relations and specific provisions are covered in this article.

Key words: fundamental principles of labour law, general and special rules, conflicts and
deficiencies of rules in labour legislation
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