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Poszenanymo npunyun Haubinbws micHo2o 36°A3K) 6 MIJHCHAPOOHOMY NPUBAMHOMY NPAB.
Ilpoananizosano icmopuuni nepeoymou GUHUKHEHHS I YOPMYBaHHs (henomeny HaAubLIbu MiCHO20
38 'A3KY AK (opmyaU NPUKPINJIEHHS | NPUHYUNY MINCHAPOOHO20 NPABHO20 NPABA, OCHOBHI KOHYenyii
WOOO0 3ACMOCYBAHHS Yb020 (DEHOMEHY Y Q0208IPHUX | NO3A00208IPHUX BIOHOCUHAX. [[o0CHi0NCeHO
2PYnu OCHOBHUX Kpumepiié GU3HAUEHHs MICHO20 38 A3K)Y NpPABOBIOHOWIEHHS 3 MuM YU ITHUUM
npasonopsiokom. - Hasedeno  oCHOBHI ~HOpMU — MIJCHAPOOHUX = 002060pi6 I HAYIOHANbHUX
3aKOHO0ABCMS, AKI 8i000paAdXCyIomsb po3pobieHicmb Kpumepiie GUHAYEHHS MICHO20 38 A3KY )
00208IpHUX NPABOBIOHOCUHAX, W0 Oyau 3ano3udeni 3 Pumcokoi kouneenyii npo 00208ipHi
30008 "A3aHHL.

KarouoBi ci1oBa: HaliOUTBII TiCHUH 3B A30K; (hopMyJsia MPUKPITIICHHS; KOTi31HHIA TPHHIUAT
y MDKHApOJHOMY MpPHUBATHOMY IpaBi; PHMchka KOHBEHIis PO MpPaBO, IO 3aCTOCOBYETHCS 0
JIOTOBIPHUX 3000B’SI3aHb.

IloctanoBka npoOsaemu. [lounHaroum 3 Apyroi 1mojnoBuHM XX CT. Taka
dbopMysia TPUKPIUICHHS, K 3aKOH HAWMOUIbII TICHOTO 3B’S3KY, CTajla BTIJICHHSIM
OJIHIET 3 MPOBIAHMX TEHICHIIN Yy Cy4acHOMY MDKHApOAHOMY IPUBAaTHOMY IIpaBi,
CYTHICTh SIKOi TIOJISITa€ B pO3POOJEHHI THYYKMX TIAXOMIB JI0 KOJI31MHOTO
pETyJIIOBaHHS MPABOBITHOCHH.

Ax BiOMO, BUKOPUCTAHHS TPHB’SI3KM HAWOUTIBIIT TICHOTO 3B’SI3KY O3HAYA€E
3aCTOCYBaHHS JI0 MPUBATHOTO MPABOBIHOIICHHS 3 1HO3EMHUM €JIEMEHTOM IpaBa Tiel
JepXaBy, 3 KOO BOHO HAWOLIBII TICHO MOB’S3aHE. 3@ CBOEIO CYTHICTIO HAMOLIbII
TICHUM 3B’A30K € aOCTpakTHUM KpHUTEPIEM, 3MICT SKOIO MOKE TPaKTyBaTHUCS
OPUHIIMIIOBO PI3HUM YWHOM. lIpu 1bOMy mMoOLIyK 00 €KTHUBHUX KPUTEPIiB s
BCTAQHOBJICHHSI TpaBa, IO MJIATAE 3aCTOCYBaHHIO, Oa3yeThCs Ha MIAXO0JaX,

okpecieHux y nokTpuHi @. CaBiHbi, 3 IMEHEM SKOTO TPAJAMUIIIAHO OB’ A3yIOTh
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BUHWKHEHHS KOHIICTII THYYKOTO KOJI3IHHOTO TpaBa. 3TigHO 3 «IOKTPUHOIO
CaBinbi» mig Yac BCTAHOBJICHHS 3aCTOCOBAHOTO TIPaBa BiOYBAETHCS BIAITYKAHHS IS
KOXHOTO IOPUJIMYHOTO TPABOBIIHOIICHHS Ti€i TpaBoBOi cdepu, 10 SIKOT BOHO
HAJICKUTH 32 CBOEIO MPUPOIOIO.

AHaJi3 ocTaHHIX Hoc/iKeHb i myOJikauniii. Ha cydacHomy erami po3BHUTKY
MDKHApPOJHOTO IPUBATHOTO TMPaBa BUBUEHHIO HAHOIBII TICHOTO 3B 3Ky MPUCBIYCHO
YHUCIIEHH] Tpali sK 3apyODKHUX, TaK 1 BITYM3HSIHUX HAYKOBIIB 3 OIIIALY HAa MOro
Aenani 3pocraroue 3actocyBaHHs. Cepell yUeHHUX NOCTPaASHCHKOIO MPOCTOPY MOXKHA
HazBatu B. B. bynanosa, 3. I. Boponiny, B. B. Kynamkina; B YkpaiHi BUBUEHHIO
nporo nutaHHs npuaUsum - yBary  E. M. I'pamanwkuii, A. C. Jlosrepr,
A. A. CrenaHIoK Ta iH.

3BepTalourch 10 i1cTOpii (hOPMyBaHHS 3aKOHY HAMUOLIBII TICHOTO 3B’S3KY, CIiJ
3a3HAYUTH, 110 BIH OOYMOBJICHHI MPUPOIOIO 1 CYTHICTIO MIKHAPOIHUX MPUBATHUX
MIPaBOBIJHOCHH, SIKI = TOTPEOYIOTh yperyitoBaHHA. HE3MIHHMM € 1CHYBaHHA
00’€KTUBHOI ~TMOTpPeOW y BHU3HAUEHHI TIE€I TPaBOBOI CHCTEMH, SKa Mae 3
MPaBOBITHOIICHHSM HAMOUTBII TICHUH 3B’ 430K. [Ipupoaa 3a3HaueHUX TPaBOBITHOCHUH
HE BUKJIIOYAE 3aCTOCYBAHHS 1HO3EMHOTO ITpaBa 3a YMOBH, 1[0 BUO1P 3aCTOCOBYBAHOTO
IpaBa IMOBUHEH 3JIMCHIOBATHCS 00 €KTUBHO B TOPSIAKY 1 3 TMIJCTaB, BU3HAYCHUX
BI/JINOBIJIHOIO HalllOHAJIBHOK CUCTEMOIO.

Buknang ocHoBHOro marepiaiay. Bixg camoro mo4atky 3akoH HalOUIbII
TICHOTO 3B’SI3Ky SIK (opMmyJa MPUKPIIUICHHS CKJIABCA B aHTJIO-aMEPUKAHCHKIN
JOKTPHHI Ta MPAKTHI[l. 3r0JI0M B aHTJIINCHKIN JOKTpUHI Oyiv cpopMoBaHi JB1 TEOPii,
B SKHUX 3HAXOJUTh CBIMl MPOSB MPUHIIMI HAWUOUIBII TICHOTO 3B’SI3KY, — II€ TEOPIs
HaMipy 1 Teopis Jokamizamii. BigmoBigHo a0 Teopii Hamipy, TpaBOM, HAWOIIBII
OB’ S3aHUM 13 JIOTOBOPOM, € MPaBO, 3aCTOCYBAHHSI IKOTO BXOAMWJIO JI0 HAMIpy CTOPIiH.
CytHicTh TeoOpil JoOKami3alii mHoJjsira€ B TOMY, IO MPaBOM, HaMOLIBII TICHO
OB’ S3aHUM 13 JIOTOBOPOM, € TMPaBO, 3 SKUM MaKCHUMaJbHO IOB’s3aHI BCl OCHOBHI
€JIEMEHTH JI0TOBODY.

binpmricts kpaiH CBITY B PO3yMiHHI HAHOUIBLI TICHOTO 3B’SI3KYy 3aCTOCOBYE

eJIeMEHTH 000X Teopi. YKpaiHChbKa IOKTPHHA, HACIIAYIOUM Tpaaullli JOKTPUHU
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BITYM3HSHOI, BKa3ye Ha KOJIi31iHYy NPUPOAY MPUHIUIY HAHOUIBII TICHOTO 3B’SI3KY.
Tennentiss 10 3aCTOCYBaHHS «THYYKOI» KOJII31HHOI HOPMH, IO BIJICHJIA€ O TMpaBa
Jep>kaBd, 3 SIKOIO TIPaBOBIJIHOIIECHHS HaWOUIbII TICHO TIOB’s3aHe, BHUBeNa il
PO3YMIHHA 3a MEXI 3BHYaliHOI (GopMynu mpukpimieHHs. Ha cborogni HaiO1IbII
TICHUH 3B’A30K HaOyB 3HAYCHHS SK OJIMH 3 OCHOBHUX CHEIIaJIbHUX KOJI31HHUX
MPUHIIMIIB MI>KHApOJHOTO TPUBATHOTO IMpaBa MOPsJ 13 aBTOHOMIEIO BOJI. «3aKOH
HANOIIBII TICHOTO 3B’S3KY CTa€ TOJIOBHOIO, MPIOPUTETHOIO KOJI31MHOIO MPHUB’SI3KOI0
CTOCOBHO JIOTOBIPHUX 3000B’s13aHb I1iCJII aBTOHOMIT BOJI» [6].

Hopwmu, 1o Mictate GopMysid NPUKPIIUIEHHS, MOAIOHI 10 «3aKOHY HAalOUIbII
TICHOTO 3B’SI3KY», Ha3UBalOTh THYYKHUMH, OCKIJIbKM CaM€ PO3YMIHHS L[bOTO IOHSTTS,
a00 TMOHATTA «3aKOH CYTHOCTI MPaBOBITHONICHHS», Ma€ eJaCTUUYHUMA, 0e3p0o3MipHHUi
XapakTep, IO Iependadae pI3HOMAHITHE TIyMAyeHHS 1 IIUPOKYy CBOOOAY
[IPaBO3acTOCOBYOI0 OpraHy. 3aKOHOJaBYe 3aKpilUIEHHS THYYKHX KOJI31HHUX
MPUB’ 130K MPU3BOAMUTH J0 TAaKOi CUTYyallli, KOJIM OLIHKA HasgBHOCTI ab0 B1IICYTHOCTI
TICHOTO 3B’SI3Ky 3 IMPaBOMOPSAKOM Ti€i YW IHIIOI JepKaBu mepedyBae y cdepi
CyJIOBOT'O PO3CYyy, 10 TATHE 32 COO0I0 CTBOPEHHS KOJII31HHOT HOpMHU Ge31ocepeIHb0
MPaB03acTOCOBHUM opraHoM. Cinij 3a3HAUYUTH, 1110 HA MPAKTHUILl TaKa CUTYyalllsd MOXKeE
MaTH HEOJHO3HAYHI HACIIAKU Yepe3 CTBOPEHHA CHPUATIMBUX yMOB JUIs
37OBXMBAHHS CYAOBUM pO3CydoM. [leBHMM HEMTOMIKOM 3aKOHOJABYOI MOOYHAOBU
KOJI31HHUX HOPM 3@ JOMOMOTO0I0 TaKOTO 1HCTPYMEHTY, SIK HAHOUIBII TICHUH 3B’ S30K,
€ ix QopmamnizoBanicTh. Jlopeunnm ybOadaeThbCs PO3TJSA OJHOTO 31 IUIAXIB
MOJI0JIaHHS Takoi (OopMasi30BaHOCTI, HaBeJAeHUU y Jiteparypi: «OIUH 13 HETOJIKIB
po3rairy>keHoi cuctemMu GopMali30BaHUX KOJI3IMHUX HOPM JOJAETHCS 3aKOHOIaBIIEM
3a JIOTIOMOTOIO0 TIpaBWJa MPO Te, M0 BU3HAYECHE Ha TMiACTaBi (opMaii30BaHUX
KOMI3IHHUX HOPM MpaBO KpaiHW, SK BUHITOK, HE 3aCTOCOBYETHCS, SAKINO, 32 BCiMa
oOcTaBMHAMM, MPABOBITHOCUHU MalOTh HE3HAYHWU 3B’S30K 13 BU3ZHAYCHHUM IPABOM
KpaiHM 1 MatOTh OUIBII TICHUHM 3B’SI30K 13 MPABOM 1HILOT KpaiHu» [2].

BTiMm, He3aMiIHHICTb caMO1 KOHIIEMIIIT HalO1IbII TICHOTO 3B’S3KYy Ha CHOTOJIHI €
O€3CIIpHOI0, OCKITBKMA IMAPOKE 3aCTOCYBaHHS 3a3HAYEHOI KOHIEMIi 1 3MiHa

ITOBUTUBHOI'O PETryJIIOBAHHA Mi}KHapOIIHI/IX IMPUBATHUX BiI[HOCI/IH € PpE3YyJIbTaTOM
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00’€KTUBHUX CBITOBHUX MPOIECIB, BU3HAYAIBHUMHU CEPEJ SIKUX € IHTepHAIllOHATI3alis
MDKIEPKaBHUX COIliaTbHO-€KOHOMIYHUX BITHOCHH 1 TI100ai3arisl.

TakuM YuHOM, HEOOXIJHO BIJ3HAYUTH OOIPYHTOBAHICTh ICHYIOUOI IyMKH,
3TIHO 3 SIKOIO TPHHIMI HAaWOUIBII TICHOTO 3B’SI3KY € 3araJlbHUM TMPUHIUIIOM
MIDKHApPOJHOTO TPUBATHOTO TMpaBa, L0 BH3HAYa€E OCHOBOMOJOXHI 3acagul Yy
MIPaBOBOMY DPETYJIIOBaHHI MDKHAPOJHUX MPUBATHONIPABOBUX BIHOCHH. 3a3HAYCHHM
IPUHLINII CTOITh HaJ KOJI31MHUMHU 1 MaTepialbHO-IIPaBOBUMU METOJaMU MPABOBOTO
pEryJIIOBaHHS TaKUX B1JIHOCHH, 1110 BUCBITIIIOIOTh TUIBKU OKPEMI aCleKTH MPAaBOBOTO
peryioBaHHs y 11 cdepi. BogHouac komi3iiiHuM 1 MaTepiaabHO-TIPABOBUI METOIU €
CHellaJIbHUMU IPUHLIUIIAMU MIKHAPOJIHOTO MPUBATHOTO MpaBa, 3aCTOCYBAHHS SKHUX
00yMOBJICHE J1€10 MPUHIIUIY HaOUIbII TICHOTO 3B’S3KY [5].

Y  Oarath0X Cy4YacHHMX =~ HAI[IOHAJIBHUX  KOAU(DIKALISAX  MIXKHAPOJHOTO
MIPUBATHOTO MpaBa MPUHIUN HAWOIBII TICHOTO 3B’SI3KY BiJITpa€ MOABIHHY pOib — 1
KOJI31MHOI MPUB’A3KH, 1, MOXJIMBO HE 3arajJlbHOro, aje CHELIaJbHOIO MPUHIUITY
MDKHapOJIHOIO MPUBATHOIO MpaBa. SKIMIO #aeTbcs MNpo KOJI3IMHY NPUB A3KY,
JIOPEYHIIINM € BXKUTTS TePMIHA «3aKOH HaWOLIBII TICHOTO 3B SI3KY».

Y  HaykoBid  JiTeparypl HEOJHOPAa30BO ~ 3YCTPIUAEThCA  OyMKa PO
HE3BUYANHICTh TICHOTO 3B’SI3KY K (OPMYJIH TPUKPITUICHHS, OCKIIBKH Cepej
CKJIaJIOBUX Takoil (OpMyJiM 3akjiafeHa IMOBIPHICTh BEJIMKOI KIJIBKOCTI 3MIHHUX.
OpHak, SIKIIO 3BEPHYTHCS 10 BU3ZHAYCHHSI CAMOTO TMOHSITTS (POPMYIH, TO 3a3BUYAl 11€
TOYHE 3arajbHe BU3HAUEHHs Oyab-IKOTO IpaBWIa, BIAHOMICHHS, 3aKOHY 1 T. 1H., IKe
3a MEBHMX OOCTaBMH MOXHa 3aCTOCYBAaTHU JO BCIX OKPEMHX BHUIIQJKIB. 32 YMOBU
TaKoro TIyMa4yeHHS TOHATTS «(opMyla» Bci i1 3MIHHI CKJIQJIOBI OpPraHivyHO
OXOILTIOIOTHCS 3alIPONIOHOBAHUM BU3HAYCHHSIM.

HaiiGinbmr  TicHMII 3B’A30K 3HAMIIOB CBOE 3akpilUIeHHS HE TUIBKA B
HaIllOHATBHUX KOoAMdIKAIisaX, a i Ha PIBHI MIDXKHAPOJIHHUX JTIOTOBOPIB, IO PETYIIOIOThH
pi3HI TUMM MPABOBIJHOCUH. 30KpEMa, OJHUM 13 MEpPUIMX TaKUX JOTOBOPIB, IO
MICTWJIM Y €001 KOJI31MHY MpHB’SA3KY J0 3aKOHY HaWOUIBII TICHOTO 3B’SI3KYy CTala
["aa3pka KOHBEHIIS MPO IOPUCAMKIIIO, MPAaBO, LIO0 3aCTOCOBYETHCS, Ta BHU3HAHHS

pillieHb Mpo ycuHOBJeHHS 1965 p. Cepen mnpukiIaaiB TaKoXX MOXKHAa HaBECTH
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Konsenrito npo Kozaekc noseninku miniitHUX KoHpepeH it 1974 p., Kousenrtito mpo
MpaBo, IO 3aCTOCOBYETHCS 10 PEKUMIB BIACHOCTI moapyxoks 1978 p. 3aramom
3a3HAYCHHUU TPUHITKIT 3aKPIMUICHUH y OUIBII HIXK ABAISATA MIKHAPOIHUX JIOTOBOpaXx.
Opnak 10 npuitHATTS PuMCBbKOI KOHBEHLIi MpO MpaBoO, IO 3aCTOCOBYETHCS 0
JOTOBIpHUX 3000B’si3aHb 1980 p., cmocTepiraerbcsi MOro IeBHAa HEKOHKPETHICTD,
OCKUIBbKH WIETHCS TUIBKU MPO caM MPHUHIMI 03 HOPMAaTHUBHOTO 3aKpPIIJICHHS HOTO
KpUTEPIiB.

Came Ha piBHI perioHajdbHOI YHi(iKalii MIKHAPOJHOTO MPUBATHOTO TMpaBa
CNiJI BII3HAYUTH JETalbHY pPO3POOJICHICTh 3aKOHY HaWOLIbII TICHOIO 3B’SI3Ky B
PuMchbKiil KOHBEHLIT PO MpaBo, 110 3aCTOCOBYETHCS 10 AOTOBIPHUX 3000B’S3aHb
(1980). BinmoigHo m0 ct. 4 KoHBeHINi, SKIIO CTOPOHM HE OOpaii MIpaBo, IO
MIJJISITAa€ 3aCTOCYBAaHHIO, TO HUM Oyze T€ IpaBo, 3 SIKUM JOTOBIp HAMOUIbII TICHO
MIOB’A3aHU.

[TonoxenHs: Pumcbkoi konBeHuii (1980 p.) Tiymauwnu HaWOUTbII TICHUHN
3B’SI30K BIJMOBIIHO JO KOHIIEMINT «XapaKTepHOro BUKOHAHHS». CIijl 3a3HAYUTH, 1110
B JOKYMEHTI 3aKpIilUICHO MaKCHUMaJbHO THYYKE PO3YMIHHS IIBOTO KOJI31HHOTO
npuHIuny. 3rigHo 3 KoHBeHi€er, sIKI0 3 00CTaBUH CIpaBH B LINIOMY BOAvaeThCs,
III0 JIOTOBIp Mae HAaWOUIbLI TICHUW 3B’SI30K 3 KPaiHOIO 1HIIOKO, HIXK BHUIE3a3HAYCHI
MpaBmIIa, TO I[i MPaBUjia HE 3aCTOCOBYIOTHCA.

VY 2008 p. Permament €C Pum I yBiOpaB y cebe mnomoxxkeHHsa Pumcbkoi
KOHBEHIIi. 3a3HaueHUil periaMeHT mnependavyae 3aCTOCYBaHHS 3aKOHY HaWOUIbII
TICHOTO 3B’$I3Ky $IK CyOCHJIapHy HpPHB’SI3Ky JPYTrOro cTyrneHs. Sk TeHepasibHa
KOJMi31iHAa TMpPHUB’sI3Ka 3aCTOCOBYETHCS ABTOHOMISL BOJI. 3a YMOBU BIACYTHOCTI
peamizaiiii aBTOHOMIi BOJi, a camMe BUOOPY MpaBa, 3aCTOCOBYETHCS 3aKOH KpaiHH
3BHYAHHOTO MiCIIsSl MPOKMBAHHS CTOPOHH, SIKA MOBUHHA 311CHIOBATH BUKOHAHHS, 1110
Ma€ BUPILIAIbHE IS 3MICTY I0TOBOPY 3HAUCHHS.

Takox cT. 4 PernameHTy MICTUTH KpUTEpii BUOOPY 3aCTOCOBYBAHOTO MpaBa
JUIT OKpEMHX BHJIIB JOTOBOPIB. 3T1HO 13 3a3HAYEHOK CTAaTTEH 10 JOTOBOPIB
KyHiBJII-TIPOIaKy TOBapiB 3aCTOCOBYETHCS TMPAaBO KpaiHU 3BUYAMHOTO MicLs

NPOXXKMBAHHS TPOJABLSA; JO JOTOBOPY IPO HAJaHHS TMOCAYr — MpPaBO KpaiHH
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3BHYAHOTO MICLS MPOKUBAHHS MOCTAa4alIbHUKA MOCIYT; 10 JIOTOBOPY, MPEIMETOM
SKOTO € pEYOBE MPaBO HA HEPYXOME MailHO abo OpeH Iy HEpyXOMOTro MaifHa, — MPaBo
KpaiHu, Je 3HaXOJUThCS HEPYXOME MaiHO; J0 JOTOBOPY KOMEPIIIHHOI KOHIeCii —
MpaBoO KpaiHU 3BUYAMHOTO MICIIS MPOKUBAHHA MPABOBOJIOIUIBIIS; IO JOTOBOPIB PO
30yT MPOAYKIT — MpaBO KpaiHW 3BUYAMHOIO MICLS MPOKMBAHHS CTOPOHHU, SKa
3MIIACHIOE 30yT; IO OTOBOPIB KYIiBIi-NIPOAAXKy TOBAapiB 3 ayKIIOHY — IIPaBO KpaiHH,
e Maja MiCle KyHiBIS-TIPOJaX 3 ayKIioHy, SKIIO TaKe MICIe MOXe OyTH
BU3HAUYEHO.

Bnpnosx 1980-x pp. mpuHUMI HAWOUIBII TICHOTO 3B’A3KYy 3HAWIIOB CBOE
BIIOOpaKEHHA 1 Ha PIBHI YHIBEPCAIBHUX MIKHAPOJHUX JOTOBOPIB. Y HU3II
KOHBEHIIII1 OyJi0 pO3pOo0JICHO pi3HI BHUIU KPUTEpIiB ISl BU3HAUYCHHS TIpaBa, IO
MIJJIATa€  3aCTOCYBAaHHIO Ha MIJCTaBl 3a3Ha4eHOro mpuHuuMy. Tak, BigeHcbka
KOHBEHIIiSl TIPO JOTOBOPU MIKHAPOJHOI KyMiBIi-1poaaxy toBapi (1980) y ct. 10
3aKpinuia, Mo, SKIIO CTOPOHA Ma€ OUIBII HDX OJHE KOMEpLiiHE MAMPHEMCTBO, ii
KOMEpUIHHUM MIINPUEMCTBOM BBAKAETHCA T€, IKE MAa€ HAWOLIbII TICHUM 3B 30K 13
JIOTOBOPOM Ta MOT0 BUKOHAHHAM. 3TiHO 31 ¢T. 8 ['aa3pK01 KOHBEHIIII PO MPaBo, 1110
3aCTOCOBYETHCSl [0 JIOTOBOPIB MIKHAPOJHOI KYMIBII-TIpoaaxy ToBapiB (1986),
HaWOIBII TICHUM 3B 30K BHU3HAYAETHCA 4Y€pe3 JiJO0BI BIJHOCHHH MIX CTOPOHAMH.
Crarra 3 Kousenuii YHIJIPYA 1npo wmikHapoaHuil (iHAHCOBUN J3UHT TNpU
3’CyBaHHI TICHOTO 3B’43KYy BHUXOJUTH 3 OOCTaBHH, IO BIAOMI CTOpOHaMm abo
nepeadavanycs HUIMU B TOM YM IHIAHA MOMEHT A0 yKJIaJAeHHS abo i 4ac yKIaaeHHS
JOTOBODY.

Konnemnmiro, 3akpimieny B Pumchkiit xonsentii (1980), Oymno crnpuiiHATO
Oaratbma HarioHabHUMH Komudikarismu. denepanpauii 3axon IlBeitapii «IIpo
MDKHapoJHe mpuBaTHe mnpaBo» (1987), 30kpema, € MPUKIAIOM cCaMmMe TaKoro
cnpuiiHATTS. BiH 3akpinuB sK 0a30BUil KPUTEPid BU3HAUEHHS TICHOTO 3B’SI3KY
HaJIeKHICTh JO MpaBa Aep>KaBH, B AKId CTOPOHA, HA SIKYy MOKJIAJAEHO OOOB’S30K
3MIMCHUTH TIOJIaHHS, BU3HAYaJIbHE /JIA CYTI 3000B’Si3aHHS, Ma€ 3BUYAliHE MicIle
nepeOyBaHHs. Y TMOAANIBIIOMY 3aKOH 3aKpIIUIIOE KPUTEpli BU3HAYEHHS TICHOTO

3B’SI3KYy JJIi OKPEMHX BHJIB JIOTOBOPIB: Yy JOTOBOpax MOPYKH, MIAPSAY Ta 1HIIUX
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JOTOBOpax MpO HaJaHHA MOCIYT — MOJaHHS 0COOH, 0 HAJa€ MOCIYTH; ¥ JOTOBOpax
PO BIUYKEHHSI MaliHa — MMO/IaHHA BiI4yXyBaya 1 T. 1.

Ha mo3wuiiisix cTBOpeHHs! pO3BUHEHOI CUCTEMHU KpUTEP1iB BU3HAYEHHS CYTHOCTI
TICHOTO 3B’s13Ky T0Oy0BaHO i 3akoH Ykpainu «[Ipo mikHapoHEe MPUBATHE MPABOY
(2005). BinmoBigHo mo 4. 2 cr. 32 3akoHy, Y pasi BIACYTHOCTI BUOOpY mpaBa 10
3MICTy TPaBOYHMHY 3aCTOCOBYETHCS IPaBO, SKE Ma€ HAWOUIbLI TICHUM 3B’SI30K 13
npaBounHoM. Jlami y cT. 44 yKkpaiHChKMII 3aKOHOAABEIb 3aKPIMUB 3alO3UyYeHy 3
PuMchkoi KOHBEHIIT KOHIEMINI  «XapaKTEpPHOTO BUKOHAHHS». 3TigHO 13
MOJIOKEHHSIMU 1II€i CTaTi, y pa3l BIACYTHOCTI 3roJid CTOPIH AOTOBOPY MpO BHUOIp
npaBa, 110 MIAJISATae 3aCTOCYBaHHIO JI0 LBOTO JIOTOBOPY, 3aCTOCOBYETHCS IPABO
BIMOBIHO 70 YacTWH 2 1 3 c¢T. 32 1poro 3aKOoHy, IMPH IbOMY CTOPOHOIO, IO
MOBUHHA 3IACHUTH BUKOHAHHS, SKE Ma€ BUPIIIAIbHE 3HAYCHHS [JIs 3MICTY
JIOTOBOPY, €: MPOJaBellb — 3a JIOTOBOPOM KYITIBII-NPOJAXKY; JapyBalbHUK — 3a
JOTOBOPOM JIapYBaHHS; OJCPKYyBad PEHTH — 3a JOTOBOPOM PEHTH; MEPEBI3HUK — 3a
JOTOBOPOM TI€PEBE3CHHS; MIAPATHUK — 3a JIOrOBOPOM MIAPSIAY; CTPAXOBUK — 3a
JIOTOBOPOM CTPaxyBaHHS 1 T. . BIAMOBIIHO A0 BUIY JOTOBOPY.

AHanoriyHui migxia 3akpimieHo B 3akoHi Pymynii (1992) No 105, 3akoni
Jlixrenmreiiny «IIpo mMixkHapoaHe npuBaTHe npaBoy» (1996) Ta HOpMaTUBHUX aKTax
IHImMX aepxkaB abo cy0’ekTiB Qemepaliiii 1 He TIIBKUA €BPONMEHCHKUX. SIK MpuKIan
MoxHa HaBecTd [{uBuibHME Kogekc KBeOeky (1991). OcTanHiii € o1HUM 13 OaraThox,
IO CBIIYaTh MPO HEOOMEXEHICTh paMkamu €Bponeiicbkoro Coro3y 3HaYCHHS
Pumcekoi kouBeHii (1980) mist pO3BUTKY ~ NPUHIMITY TICHOTO 3B A3KY.
Po3pobieHicTh MpUHITKITY BUHIIUTA 32 PET10HATIBHI MEXKI 1 OyJia CcipuiiHATa KpaiHaMH,
10 HaJIeXKaTh JI0 PI3HUX MPABOBUX CHCTEM.

PosrnsnyTuii MIX1T MpUTaMaHHUHN Hal10HAJIbHUM Koudikarisam
MDKHApPOJIHOTO TPUBATHOTO TMpaBa, IO BiaOymucs Bxke micas 1980 p. Boxwm
3aKpinuin 0a30Bi KpUTEpPii, BIAMOBIIHO JO SIKUX BU3HAYAETHCS CYTHICTh TICHOTO
3B’SI3KY 3 ypaxyBaHHSM Tpaauliid, BJIACTUBUX TOMY YHM I1HIIOMY HAaIllOHAJLHOMY
npaBy. Y OUIbII paHHIX KOAMPIKAIIAX, IO MICTHIN 3aKPIIUIEHHS TICHOTO 3B S3KY,

BIH 3aCTOCOBYBAaBCS SIK MPUHIMN O€3 3aKkpilJIEHHs y 3aKOHI KpPUTEpliB HOro
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BU3HAYCHHS. 30KpeMa, 10 Takux Hanexarb [luBinmpHui komekc [lopryramnii (1966) i
®enepanbuuit 3akoH ABcTpii «I[Ipo MixkHapoane mpaso» (1978).

Pazom 13 TuM nipuitHATTS PUMCBhKOT KOHBEHIIIT 030aBuiI0 KpaiH — uieHiB €C
HEOOX1THOCTI MpUHMATH HAalllOHAIbHI HOPMH IIOJ0 CTBOPEHHS CHUCTEMHU KPHUTEpIiB
BU3HAYEHHS TICHOTO 3B’s13ky. OJHMM 31 HUISIXIB CHPUUHATTA miaxoay Pumcekoi
KOHBEHIIII CTaJI0 BiACWJIaHHSA A0 ii HOpM, Ak 1¢ Oymno 3pobieno B Itamii, 1o
JEMOHCTPYE TIOBHY 3TOAYy KpaiHM 3 KpUTEPisIMH, 3alMpONOHOBAHMMH ILIHUM
MDKHApOJIHUM JIOTOBOPOM.

Crnipg 3a3HayuTH, WO MPEAMETOM PEryJloBaHHA PHMCBHKOI KOHBEHIT Oynu
JIOTOBIPH1 BIIHOCUHHU, 1110 1 CTAJIO MPUYUHOIO PO3POOJICHOCTI KPUTEPIiB BUSHAUCHHS
HaWOIBII TICHOTO 3B’S3KYy caMmMe IIOJ0 BIIHOCUH Takoro Tumy. B miteparypi
3YCTPIUAEThCS TaKe BU3HAYCHHS: «3aKOH, 3 IKUM MPABOBIIHOIICHHS HalOUIbII TICHO
MOB’sI3aHE, BUCTYIMAE JOJATKOBOIO (OPMOI0 TPUKPIMJICHHS MMOPIBHAHO 13 3aKOHOM
aBTOHOMII BOJIi Ta PETYJIOE€ KOJIO TOTOBIpHUX IpaBoBigHOCHH» [3, c. 90]. ABTOp
HAaBOJIUTh TaKe BU3HAUYCHHS CepeJll aHal3y HHU3KU I1HIIMX OCHOBHHX (opMyi
MPUKPITUICHHS, [K-OT: OCOOMCTUH 3aKOH (i3udHOi 0co0U, OCOOWCTHI 3aKOH
IOPUIMYHOI 0COOM, 3aKOH aBTOHOMIi BOJI. Y LIJIOMY 3MICT CTarTi HE 3BOJMUTHCS
TUIBKA JI0 JIOTOBIPHUX BIJTHOCHH, TOMY, MOXIHBO, HE 30BCIM IIPaBHJIBHO
00OMeXyBaTH KOJO pETYJTIOBaHHS IPABOBIIHOCHH 3a JIOMOMOTOIO TICHOTO 3B’SI3KY
BHUKJTFOYHO JIOTOBIPHUMU.

be3ymMoBHO, BU3HAYEHICTh KPUTEPIiB BU3HAYCHHS TICHOTO 3B’S3KYy BOAYAETHCS
Iy’)Ke TNpuUBaOJMBOK 4Yepe3 i  MPOTrHO30BAHICTh. Y  HAYKOBIM JiTepaTypi
BHCJIOBJTIOBAJIUCS TyMKHU MPO HEOOX1THICTh BCTAHOBJICHHS HAHOUIBIII TICHOTO 3B’ SI3KY
Ha OCHOBI Tiepen0adeHux 3a3fayieriap 4iTkux kputepiiB [4, c. 100]. He3Baxkatoun Ha
T€, 10 BU3HAYEHICTh KPUTEPIIB MEBHOIO MIpOI0 MO030aBis€ TICHUI 3B’A30K HOro
«THYYKOCTI», JIJISl JOTOBIPHUX BITHOCHH TaKa CUTYaIlis € BUTIpaBaaHo0. OHAK KOJIU
Hnetecss mpo 1HII cdepu MOro 3acToCyBaHHS, BHU3HAYEHHS KpUTEpIiB Oyne
cymnepeuuTH camiii oro mpuponi. Hampukiman, 4. 2 cr. 4 3akony Ykpainu «IIpo
MDKHApOJIHE MPUBATHE MPABO» 3aKPIILIIOE, 1[0 OCOOUCTUM 3aKOHOM (H13MUHOT 0cO0H,

sKa € TPOMaJITHUHOM JIBOX a00 OlNIbIlie JepKaB, BBAKAETHCS MPABO Ti€l 3 JepiKaB, 3
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KO0 0c00a Mae HAWOUIBII TICHUHW 3B’S30K, 30KpeMa, MAa€ MICIIe TPOKUBAHHS a0o0
3aliMa€ThCS. OCHOBHOIO AisUTbHICTIO. [Ipruomy HasiBHICTP MOJANBHUKA, «30KpEMay
JEMOHCTPYE, 110 3aIPOIIOHOBAH1 KPUTEPIl HE € BUUEPITHUMU.

[Ile rHY4KIIIE TIXOUTh YKPATHCHKUI 3aKOHOJABEIb 10 PO3YMIHHS HAWO1IBII
TICHOTO 3B’s3Ky B 4. 2 CT. 4, BIANOBIIHO JO SKOi, SKIIO IpaBo, IO MiJisrae
3aCTOCYBAaHHIO 10 MPHUBATHONPABOBUX BIJHOCHH 3 1HO3EMHUM €JIEMEHTOM
HEMOJKJIMBO BHU3HAYMTHU 3T1THO 13 KOMI3IWHUMHU HOPMaMH Ta 1HIIMMHU TMOJIOKEHHAMU
KOJI31MHOro mpaBa IHOTO 3aKOHY, IHIIMX 3aKOHIB, MDKHApOJHUX JIOTOBOPIB
VYKpaiHM, TO 3aCTOCOBYETbCS NPaBO, SKE€ Ma€ HAMOUIbII TICHUKA 3B 30K 13
MPUBATHOIPABOBUMHU BITHOCHHAMMU.

MakcumanbHO THYYKHMMHU TaKOX € ToJiokeHHs ['aa3pkoi KOHBEHIII TIpo
IOPUCAMKIIIIO, TMPABO, II0 3aCTOCOBYETHCS, Ta BU3HAHHS PIIIEHb MPO YCHUHOBJICHHS
(1965), sxa Bxe HaBoauiacs Bumie. Crarts 11 KonBeHmii 3akpimitoe, 1Mo ajst 1iiei
miei KoHBeHIi, SKmo0 B AepkKaBi, TPOMAISIHHHOM SKOI € abo YCHHOBHTENb, a0o
JTUTHHA, ICHY€E K1JIbKa AII0OYMX CUCTEM MpaBa, MOCUJIAHHS Ha BHYTPIIIHE IIpaBo ado Ha
OpraHu JaHOi JepXaBH, TPOMAJTHUHOM SIKOTO € 0c00a, TIIyMauaTbCs K MMOCHIJIAHHS
Ha mpaBo ab0 opraHu, BU3HAUEHI HOpMamu Ipasa, IO AIIOTH B LIl Aepxasi, ado
AKIIIO HEMAE TaKUX HOPM, Ha MpaBo a00 OpraHu TIEl CUCTEMHM, 3 SIKOIO 3alliKaBlieHa
oco0a HailOIbII TICHO MOB’SI3aHa.

Ha cBiTOBOMY piBHI HE ICHYE €IMHOTO MIAXOAY A0 3aKPIIUICHHS YITKUX
KpUTEPIiB BU3HAUEHHS HAMOLIbII TICHOTO 3B’s13KY. bulbLIicTh KpaiH, 1m0 (IKCYIOTh Yy
CBOIX 3aKOHOJABCTBAaX I[I0 MPHUB’A3KY, a00 HE HABOAATH 1i KpUTepiiB, abo
BCTAQHOBJIIOIOTh iX JIMILIE O OKPEMHUX IHCTUTYTIB. 3BUYAMHO ICHYIOTH 1 NMPUKIIAAU
3aKPITUICHHS ITUPOKOTO CHEKTPY KPUTEPIiB, sIK 1€ 3pobsieHo y 3akoHoaaBcTBl CIIIA,
Jie BCTAHOBJICHO SIK 3arajibHI, TaK 1 CremiajibHl KpUTEpii, sIKi, BTIM, HE € BUYEPITHUMU
a0o 1epapxiyHO cucTeMaru3oBanumu [7, c. 114].

CaMe THYYKICTh TICHOTO 3B’SI3KYy JI03BOJII€ PO3B’SI3yBaTH HaMCKIIATHIII
KOJI31iHI MUTaHHsA. K NpUKIag MOKHA HABECTH BHUPIIICHHS MTPOOJIeMH «MOOLTBLHOTO
KOH(IIKTY» y MDKHApOAHOMY MPUBAaTHOMY MpaBi. Taky Ha3By JicTana CUTyallid, 3a

SIKOT 3MICT KOJI31MHOT MPUB’SI3KKW Y KOHKPETHIN CIpaBl MOXeE 3MIHIOBATUCS Pa3OM 13
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3MIHOIO KOHKPETHHUX (PaKTUYHUX 00CTaBUH, BiJ SIKUX 3aJIEKUTh BU3HAUCHHS IIPaBa.

Sk HaWOUIBII BAAMWN NUIAX MOAOJAHHS MOOUTHBHOTO KOH(IIKTY B HAYKOBIi
JiTeparypl 3ampoNOHOBAaHO TaK 3BaHY THYYKY KOHIICHIIIIO, SKa BIJIMOBIAHO 0
NPUHLIMIY HAWOLIBII TICHOTO 3B’S3Ky Iependadyae HEOOXiNHICTh BUPIMICHHS
MOOLJIBHOTO KOH(UIIKTY LUISIXOM BCTAHOBJIEHHS Y KOKHOMY KOHKPETHOMY BHIIAJIKY
mpaBa, 10 Ma€ HAWOLIBII TICHUW 3B’SI30K 13 MPAaBOBITHOLIECHHSM. 3aCTOCYBaHHS
3a3Hau€HOT KOHIIEMI I03BOJISIE YHUKHYTH 3aCTOCYBaHHs MpaBa, 10 Ma€ HE3HAYHUN
3B’S130K 13 MPABOBITHOIICHHSM [1, c. 64].

BucnoBku. OTxe, y Cy4aCHOMY MI>KHAPOAHOMY MPUBATHOMY ITpaBl HAMOLIbII
TICHUM 3B’S130K TPATUIIAHO PO3YMIEThCS SIK (POopMylia MPUKPIIUIEHHS, 10 GopMye
THYYKY KOJI3IHHY HOpPMY, 1 SK KOJII31MHO-IPABOBUM NPUHIUI. ['HYUYKICTh i€l
KOHLEMIII IPYHTYETbCSI Ha BIACYTHOCTI YITKMX KpPHUTEpIiB BHU3HAYEHHS HaNHOUIbII
TICHOTO 3B’SI3KY IIPAaBOBIJHOILIEHHS 3 TUM 4YM IHIIUM MPaBOMOPSAKOM, IO YacTo
BBA)KAETHCSI CYTTEBUM HEJIONIKOM Takoi (OpMyiIu NpUKpimieHHA. PazoMm 13 Tum
BIJICYTHICTh YITKHMX KPHUTEPIIB MOXKE PO3IIsAATHCS 1 SIK MO3UTHMBHA BJIACTHBICTH
HaWOLIBII TICHOTO 3B 3Ky, 110 3a0e31evye boMy (PeHOMEHY YacTiIy BKHUBAHICTb.

Sk HarosiouryBajiocsi BUIE, HAWOLIBIIOI PO3POOICHOCTI KPUTEPIi BUZHAYEHHS
TICHOTO 3B’SI3KY JICTaJIM y JOTOBIPHUX BIJHOCHHAX y MIXKHAPOJAHOMY MPUBATHOMY
npasi. 31e0IBIIOT0 B iX OCHOBY MOKJIAJEHO KOHIICHIIIO XapaKTePHOTr0 BUKOHAHHS,
OHaK 1 TYT TEpeiiK 3ampolOHOBAHUX KpUTEpPIIB HE € BUYEPIHUM.
[IpaBo3acTocoBHUIT OpTraH Mpu BUPITICHH] CHIPHUX NMATAaHb HE MMOBUHEH BUXOJWTH 13
3a37aJIeriib BCTAHOBIEHOT IMpeQepeHiil TUX UM IHIIMX KPUTEPiiB, Y TOMY YHCII 1
XapaKTEPHOTO BUKOHAHHS, OCKIJIBKM II€ CYNEPEeUduTh caMiid TPUPOMAl TPHUHITUITY
HaWOIBII TICHOTO 3B 513Ky, B OCHOBY SIKOTO TOKJIAQJIC€HO HEOOXIAHICTh MPUNHHATTA
pIIIEHHS 3 ypaXyBaHHAM CYKYIHOCTI YHIKaJbHUX OO ’€KTUBHHMX 1 Cy0 €KTHBHUX
00CTaBUH 3a NOTPeOU B KOXKHOMY BHUIAJIKY.

TakuM YMHOM, THYYKICTh MPUHUMUITY HAHOUIBII TICHOTO 3B’A3KY CIpHSE
HaWOIIBII BIAMOBIIHOMY IPaBOBOMY PETYIIOBAHHIO CYCIUIBHUX BiTHOCHH, TaKOX

noOy/10BaH1 Ha HHOMY KOJI131iHI HOPMH HE CXUJIbHI 10 CTapiHHS.
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Yeeviuanoea /K. B. K Bonpocy o npuHiiune Handojee TECHOH CBSI3M B COBPEMEHHOM
MEKITYHAPOIHOM YacTHOM IpaBe.

Paccmompenvr naubonee mechvie c8ia3u 6 002080PHLIX U BHEOO2080PHBIX OMHOUEHUSX 6
MeNHCOVHAPOOHOM YACMHOM Npase, UCmMopuieckue HNpeonocvlikKy U YCI08Us GopMuposaHus
genomena Haubonree MecHOU C8A3U  KAK  (POpMYIbl  NpUKpenieHuss U KAk  NpUHYyuna
MeAHCOYHAPOOHO20 YACMHO20 npasd. M3yuenvl 2pynnvl OCHOGHLIX Kpumepues onpeoeienus mecHoll
CBA3U NPABOOMHOWEHUSI C MeM UIU UHbIM NPABONOPsAOKoM. Hcciedoeanvl OCHOBHbIE HOPMbL
MENCOYHAPOOHBIX ~ 002080p08 U BHYMPEHHe20  3AKOHOOAmenbCmed,  omoopaxcaroujue
paspabomanHocms  Kpumepueg — onpedeiienus — Hauboiee MecHOU C6A3U 8  002080PHbIX
NPABOOMHOWEHUAX, 3AUMCMBOBAHHble U3 Pumckou KoueeHyuu o npage, NPUMEHUMOM K
002080pHBIM 0053aMeNbCMBAM.

KawueBble cioBa: Haubojiee TecHas CBs3b, (opMysa HPUKPEIUICHHS;, KOJUTM3HOHHBIN
NPUHIUI B MEXIYHApPOAHOM YacTHOM IpaBe; PUMCKas KOHBEHIUS O TpaBe, MPUMEHHMOM K
JIOTOBOPHBIM 0053aTEJIbCTBAM.
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private law.

The article is devoted to the concept of the closest connection to private international law.
This article examines the historical background of the formation of the phenomenon and its closest
connection and attachment as a formula and as a principle to international law statute. It is well
known that using the closest connection means the application of the private law of the country
which is most closely connected with the foreign element. In essence the closest connection criteria
is abstract and may vary fundamentally in different ways. Thus the search for objective criteria for
law to be applied is based on the approach outlined in doctrine by F. Savigny, whose name is
traditionally associated with a concept of flexible conflict law. According to F. Savigny, when
establishing the applicable law, finding a legal relationship for each legal sphere, which belongs to
legal relationships by nature, takes place.

Key words: lex connection is fermitatis; the law of the real connection; collision principle;
contractual liability in international private law; Rom Convention.
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