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of execution the approvals on securing a claim in civil cases, especially in interaction between courts and
government executive bodies aspect are represented.
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WITNESS PRIVACY PROTECTION
IN CIVIL PROCEEDINGS - SELECTED ISSUES

Protection of the privacy of individuals involved in various process roles in civil proceedings is one
of the fundamental problems, especially in the context of the principle of transparency. In this article the
author discusses the two main limitations of witnesses statements as evidence - the right to refuse to
testify and the right to refuse to answer particular questions in terms of their use to protect the privacy
of a witness. Instruments available to the court and the parties which essence is to limit the openness of
the proceedings in appropriate cases are also very important. Some of these solutions may also serve to

protect the privacy of individuals involved in the hearing.
Keywords: witnesses statements as evidence, protection of privacy, taking of evidence.

1. Introduction

Some civil cases because of the subject
matter or subject of the non-trial proceedings
are associated with the interference of the court
during the hearing of evidence in the privacy of not
only the parties (participants) of proceedings, but
also can result in disclosure of private facts from
witnesses' lives, if in the course of the proceed-
ings such evidence will be carried out.

The concept of privacy is neither defined in
legislation, nor in the doctrine, in a clear and indis-
putable way, and definitions created in that area
usually represent, to a certain extent, derivative
area of law, which the person creating a definition
deals with. Although each of these definitions fol-
lows the basic assertion of the complicated struc-
ture of privacy, which is a collection of many sub-
areas covering different aspects of human activity,
which can be described as an intimate, private or
family life. This complex character of privacy is
confirmed, when it comes to a definition of private
life, by B. Banaszak, who indicated that these are
“qualities, inner personal (individual) experiences
of a human and their evaluations, reflections on
external events and their sensory impressions, as
well as the state of health” [1, p. 295].

First of all, one should think about the nature
of privacy in relation of an individual with common
courts. According to A. Kopff “personal good in
the form of private life is everything that, due to the
justified isolation of the individual from the general
community, is used for physical or mental devel-
opment of one's personality, as well as for pres-
ervation of achieved social position”. The author
divides the private area into two basic areas: the
intimate personal life and the private personal
life. The first sphere of those includes personal
experiences of a person, about which a person
only informs the loved ones. The author points
out that this information relates to the internal,
intimate sphere of experiences of the individual
and asserts that no circumstances may constitute

justification for interference in this sphere. On the
other hand, the area of private life includes the
circumstances and events of personal and fam-
ily life, which are shared with family members, as
well as friends and colleagues [2, p. 32-35]. How-
ever, the framework of legal protection of private
life does not include information of “public charac-
ter”, due to the fact that they do not contain mes-
sages related to private life.

As a result, in some cases, the problem cre-
ates dilemma between the desire of the court and
the parties (participants) of proceedings to detect
the truth in the course of the proceedings and the
protection of the privacy of individuals, whose
knowledge of certain facts can help to establish
the factual basis for the decision. The principle of
truth in civil proceedings results mainly from the
provisions of Art. 3 of the Code of Civil Procedure
(hereinafter referred to as CCP) [3]. Which pro-
vides that the parties and the participants of the
proceedings are obliged to carry out procedural
actions in accordance with good practice and give
explanations as to the circumstances truthfully
and without concealing anything, as well as pres-
ent evidence. One of the measures of evidence
that parties may apply for is statements from wit-
nesses. It is therefore of fundamental importance
to mention the provisions of Art. 268 CCP contain-
ing the oath, shaping the basic duty of the witness,
as witnessed promise that they will “speak the
plain truth, without hiding anything what is known
to me.” However, the question arises whether this
obligation is absolute, or whether it is necessary
to use solutions to protect the rights of the wit-
ness, when giving statements would lead to their
violation. This also applies to the indicated privacy
as one of the derivatives of the right to dignity as a
fundamental human right.

This study will present only the issue of pri-
vacy protection of witnesses and their relatives,
bypassing this important issue with respect to
the parties and participants of the proceedings.



It seems that witness privacy protection is also
important for the reason that it is often overlooked
in the doctrine, which mainly focuses on the pri-
vacy protection of people whom proceedings
before a civil court directly concern (parties or par-
ticipants of non-trial proceedings).

2. The right to refuse to testify

The basic entitlement of the witness is the
right to refuse to testify. It refers to a situation
where the withess must testify in a case involving
close relatives. This entittement has a much wider
subject range than the sphere of the private life,
because it also applies to circumstances cover-
ing other areas of the life of the party (participant)
of the proceedings, who is a close relative of the
witness (e.g. business, relations between neigh-
bours). However, in terms of cases in which the
facts cover the sphere of private and family life, it
is obvious that next to such values like loyalty to a
family member, an essential role can play also the
problem of disclosure of facts from this life which
are common for witnesses and parties (partici-
pant) of the proceedings.

In accordance with Art. 261 § 1 CCP nobody
has the right to refuse to testify as a witness,
with the exception of spouses of the parties, their
ascendants, descendants and siblings, as well
as in-laws in the same line or degree, and those
remaining in adrogation relations with the parties.
The decision to exercise the right to refuse to tes-
tify belongs to the person entitled to these powers
even if the person has not attained the age of 18
in the date of the hearing [4]. In this case, the court
has a duty to explain in a manner accessible to a
minor, what is the right to refuse to testify. Prior to
the examination of the witness, he or she should
be instructed by the President to both his rights,
i.e. the right to refuse to testify and the right to
refuse to answer the question (Art. 266 § 1 CcP).
Failure to comply with this obligation repeals the
punishment for false testimony [5]. At the same
time not informing the witness of his right to refuse
to testify is an procedural infringement which may
affect the outcome of the case and this circum-
stance might be a reason for appeal (subject to
the provisions of Art. 162 CCP). A witness who
has already testified may still exercise the right
to refuse to testify. In that case, the court should
ignore this evidence and derogate from determin-
ing facts on the basis of this testimony. Granting
the right to refuse to testify to a person who is not
entitled to such right may also become a reason
for appeal.

When it comes to the spouse of the party, this
term takes into account all the people who are
joined in marriage at the time of the testimony,
even if the marriage is burdened with an obstacle
(e.g. bigamous marriage). This issue is not sub-
ject to an independent evaluation of the court,
because it should be based on civil status, or on
judgments regarding this marriage. Ascendants
are parents, grandparents, great-grandparents
and so on. Descendants are children, grandchil-
dren, great-grandchildren and so on. Siblings are
brothers and sisters, including half and in-laws
are relatives of the other spouse. Adrogation is a
legal relationship established based on provisions

of Art. 114 et seq. of the Family and Guardian-
ship Code [6] with particular emphasis on Art. 121
and 124 CCP concerning the legal relationship
between the adopter and the adoptee and their
relatives.

As indicated in the literature in the case in
which there is a joint participation other than uni-
form, the right to refuse to testify is entitled to the
witness only as to the facts concerning the par-
ticipant to which the witness is in consanguinity,
affinity or adrogation specified to in Art. 261 § 1
CCP. The witness has however the right to refuse
to testify as to any facts, without limitation, when
the above relation with the uniform joint participant
occurs in the case [7].

Due to the fact that the basis of this law are
the emotions, experiences and beliefs of the wit-
ness, and especially the essence of his mental
and emotional relationship with a party, the right
to refuse to testify is neither limited in time, nor it is
contingent upon the legal relationship between the
witness and the party (provided that the relation-
ship indicated in Art. 261 8§ 1 CCP ever existed).
Consequently, the right to refuse to testify con-
tinues after termination of marriage or termina-
tion of adoption. However, the right to refuse to
testify cannot be interpreted in a broadened way,
and therefore this right is not entitled to the people
who are actually in cohabitation with the party (in
concubinage, in partnership).

Declaration of refusal to testify may be submit-
ted in any form, prior to questioning the witness.
It should include an indication of the reasons for
refusal, which are subject to verification by the
judicial body. However, the witness is not obliged
to motivate specific reasons why he wants to exer-
cise his right to refuse to testify. For unjustified
refusal to testify the witness can face the sanction
of a fine and arrest (Art. 276 CCP). Statement on
the exercise of the right to refuse to testify can be
revoked by a witness, but only up to the moment
of submission of his testimony. After the hearing
the right to refuse to testify expires, unless the wit-
ness, prior to testimony, was not informed about
this right.

It is worth noting that this right is not absolute,
because the legislature recognizes the need to
protect other human rights - the right to know the
origins, as well as the right to remain married or
not. Therefore, the process resolution in an appro-
priate range limits the right to refuse to testify in
cases that involve this kind of matter, in which
relatives usually have a broader knowledge than
others, which is crucial for the accuracy of the
court's decision. As a consequence, the refusal
to testify is not admissible in matters of status law,
except in cases of divorce. In this case, it con-
cerns the establishment or changes in civil status
of a person resulting from birth, marriage, and
adrogation. On the basis of the civil proceedings
this is primarily about the proceedings in matrimo-
nial matters (except in cases of separation, which
does not affect the civil status of the spouse) and
the proceedings in the cases of the relationships
between parents and children. On the other hand,
in non-trial proceedings it concerns matters of
adrogation and a case of pronouncing a person
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dead and declaration of death. Cases of divorce
have been removed from this catalogue by the
legislature probably due to their often conflict-
ing course, which affects destructively the family
bonds, especially if family members through their
testimony would have to stand on the side of one
of the spouses.

It is worth noting that it is the court's mis-
conduct to state that the right to refuse to testify
exercised by a relative means that the person
had information indicating that an accident hap-
pened due to the fault of the plaintiff. The reasons
for refusal of testify may vary, and exercising
this right means that the information that the wit-
ness has are excluded from the evidence of the
case, but this does not entitle to submission of
petitions which could be unfavorable to the party
which requested calling the witness [8]. A different
approach would make this right illusory, because
the witness would exercise it, knowing that it can
be treated as a disadvantage for one party.

3. The right to refuse to answer particular

questions

The fact that a person entitled to refuse to
testify, according to Art. 261 § 1 CCP, did not
exercise their law does not exclude the right to
evade answering the question in the event of the
conditions laid down in Art. 261 § 2 CCP. Under
this provision, a witness may refuse to answer
the question, if the testimony could expose them
or their relatives for criminal liability, disgrace or
serious and immediate damage to property, or if
the testimony would be combined with a substan-
tial violation of professional secrecy. The right to
refuse to answer particular questions relates to the
circumstances surrounding the witnesses or their
close relatives, and those people are the ones that
have been mentioned in Art. 261 § 1 CCP.

Narrowing the analysis only to the conditions
relating to the private sphere, it is important men-
tion the issues of criminal responsibility, disgrace
and some cases of property damage. The threat
for criminal responsibility must be real, and there-
fore the right to refuse does not apply, e.g. if the
crime is barred by legal limitation. The doctrine
also indicates that the right to refuse to answer
the question is not excluded by the fact that the
crime is one of the crimes listed in the Amnesty
Act [9]. This right also does not apply to disciplin-
ary responsibility or of a similar nature, e.g. by the
provisions of the labor law. It should be noted that
the risk of facing criminal prosecution, as well as
simplification of the prosecution itself is enough.
There is no need for that danger to stem from the
fact testified by a witness. It is enough that it can
stem from concluding from this fact [10, p. 639].
Similarly, the property damage should be real,
and not only occur in a purely hypothetical form.
In assessing this condition one should particularly
pay special attention to the aspect of “severity”,
which has a relative character depending on the
financial position and income of the person to
whom these circumstances apply. In contrast, the
concept of disgrace refers to a situation where the
specific behaviour of a person, e.g. morally rep-
rehensible, meets with a negative assessment of
the environment in which the person lives, works,

etc. These circumstances are assessed by the
court, which should take into account the specific
characteristics of the environment and norms of
behaviour existing there.

The specific situation relating to the sphere of
privacy is the cleric's right to refuse to answer to
particular questions about fact entrusted to him in
confession. In relation to the witness, this problem
will be relevant when the facts known by a cleric
refer not only to the parties but also to the element
of intimate or private life of another witness (e.g.
in the case of adultery). The literature mentions
that if the seal of the confessional is supposed to
become the basis for refusal to answers the ques-
tions, the following conditions must occur:

a) it must represent a legally recognized reli-
gion in Poland, i.e. acting in accordance with the
law; this recognition may take the form of a law or
act of the registration by the Minister of Internal
Affairs;

b) a church or religious association repre-
sented by a cleric must include the category of
clergy; this issue must be settled by the internal
law of such a religious association (its canon law);

c) witnesses claiming to be a cleric must
document their status in the church or religious
association;

d) religion represented by a withness must use
a confession as a sacrament; it has to be also
“auricular” confession and not e.g. a general con-
fession or other form of contact of the penitent
with the clergy; this issue will be solved by the
court, while getting acquainted with the internal
law of the church or religious organization [11].

However, it is important to note that the lack
of unequivocal understanding of the definition
“cleric” and “confession” in Polish law provides
no guarantee as to the scope and nature of the
information eligible for protection. The literature
suggests that this may have far-reaching con-
sequences: it cannot be ruled out that it will not
cause reluctance to confidential communication of
the penitent with the clergy or even its total aban-
donment. In relations of this type it is very impor-
tant for the penitent to believe that information
communicated in confidence will not be disclosed.
In the case of passing the information on religious
grounds in addition to a sense of betrayal also fur-
ther element of the infringement of religious free-
dom would take place [12, p. 67]. Inthe context of
these considerations also of particular importance
are situations when under a confession party or a
third person entrusts the cleric information of the
intimate nature, or at least - known only to a very
small circle of people known by the party (partici-
pant) of the proceedings or a third person who is
the witness next to the cleric.

It is worth noting that if a cleric breaks the
secret confession through non-use of the right to
refuse to answer particular questions, this does
not produce any negative consequences on the
grounds of the civil procedural law, the cleric, on
the other hand, may face the canonical responsi-
bility, e.g. priest of the Catholic Church will be, in
this case, a subject of excommunication imposed
on him by law (canon 1388 § 1 of the Code of
Canon Law). Thus, if that person does not



benefit from the protection of secret confession,
it may not only jeopardize the privacy of the party
(participant) of the proceedings, but also enter the
privacy of third parties (including other persons
who can obtain the procedural status of the wit-
ness due to maintaining certain relationships with
the party). This is particularly true when a former
priest testifies, who due to his departure from the
religious community, has decided not to respect
its internal rules.

Therefore de legeferenda should be proposed
introduction not only the cleric's right to refuse to
answer particular questions, but an absolute pro-
hibition on taking of the testimony of a cleric as
to the facts, which he learned as part of confes-
sion. Consequently, it must be concluded that it
would be appropriate to introduce structures to
protect the secret confession, such as currently
exists under the provisions of Art. 259 and 2591
CCP, which excludes the possibility of witness-
ing to persons who are required to protect clas-
sified information and protect the confidentiality
of mediation. In this way the penitent (and others
whose lives may relate to the facts revealed by
the confession), would be secured regardless of
the fate of the confessor and the evolution of his
worldview. On the other hand, it is obvious that
the penitent may at any time disclose informa-
tion that he/she entrusted to the priest during the
confession, as he/she decides on their privacy or
publicity. However, this does not exempt a cleric
from the obligation of secrecy of confession,
because a different approach would go against
the essence of the internal law of churches and
religious associations that treat confession as a
sacrament.

4. Conclusions

Those two rights - to refuse to testify and
refuse to answer particular questions will form
the backbone of the witness protection also in the
sphere of intimacy and privacy. On a side note, it
is worth mentioning that witnesses of a testament,
who did not confirm the oral testament in writing,
are called by the court for a hearing in order to
confirm the contents of the testament. For the pro-
cedure of the hearing of witnesses of a testament
the provisions on the proof of the witnesses in the
proceedings are in use, with a difference that the
witnesses of the testament cannot refuse to testify
or answer the question, nor can they be exempted
from the oath (Art. 662 CCP).

However, these rights are not the only instru-
ments protecting the privacy of the witness,
because, in specific cases, he/she can also
get protection from the court. According to the
Art. 153 § 1 CCP the court ex officio orders the
holding of the whole hearing or any part of it in
camera, if a public hearing of the case threatens
public order or morality or if it may disclose cir-
cumstances which are under the protection of
classified information. Thus, if the witness testi-
fies as to the circumstances that threaten moral-
ity, while still falling within the private sphere of
the witness, the court may take advantage of the
right to conduct the hearing in camera. However,
it should be stressed that in such a situation the
witnesses themselves are not entitled to submit

an appropriate petition, and this right lies only with
the party within the framework defined by process
resolution. Pursuant to Art. 153 § 3 CCP the court
may also order the holding of a hearing or part of
it behind closed doors at the request of a party, if
the given reasons are reasonable, or if the details
of family life are debated.

Similar importance in matrimonial matters
has a construction introduced by the legislature
in Art. 427 CCP, according to which the hearings
are held behind closed doors unless both par-
ties request a public hearing of the case, and the
court decides that the evidence does not threaten
morality. Examining of this circumstance and
evaluation by the court may take place only after
proper presentation by the parties of the facts
which are going to be disclosed during the pro-
ceedings. It is rightly raised by the doctrine that
all derogations from the principle of transparency
permitted by the Code of Civil Procedure must be
applied with caution [13, p. 175]. From the per-
spective of a witness the solution introduced in
this provision is so imperfect that, in the event of
joint petition of the parties and the positive deci-
sion of the court, the facts of the private life of the
witness may be disclosed in the course of open
evidence proceedings.

Thus, the solutions relating to the protection of
privacy of the witness can be classified as those
that are dependent on the will of the witness, and
those that are determined by the actions of the
court or by the petitions of the party (parties). In
the latter case, the real need for protection of pri-
vacy of the witness will not always be met, which
may raise doubts as to its legitimacy. However,
one should assess differently those situations in
which the protection of this sphere of life of the wit-
ness is limited due to the need to protect other val-
ues of comparable, if not greater importance, such
as e.g. the right to know own identity. In these.

instances, the legislature intended to achieve
an appropriate balance between the goods pro-
tected in civil proceedings and this must be
regarded as accurate.
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®nara-repy>kunHcbka KiHra AHaplriBHa
3AXVUCT KOH®IAEHLUINHOCTI CBIAKA B MOPAAKY
UMBITBHOTO CYAOUYNHCTBA - OKPEMI MNMUTAHHA

3axucT NpUBaTHOIO YT TA 0Ci6, WO 6epyTb y4acTb y Pi3HMX NpoLecyanbHUX CTaTycax B NOPAAKY
LMBINIBHOrO CYJOYMHCTBA € OfHI€l0 3 OCHOBHMX Npo6aeM, 0CO6/IMBO B KOHTEKCTI NPUHLMNY NPO30POCTi.
Y uiii cTarTi aBTop AOCNIAXYE ABA OCHOBHUX OOMEXEHHS 00 NoKa3aHb CBIiAKiB, SK OAHOrO i3 BUAYy
[0KasiB - NpaBo BiAMOBUTMUCS Bif, Aadi NOKa3aHb i NpaBo BiAMOBUTUCS BiLNOBIAATMW HA KOHKPETHI 3anu-
TaHHsi, 3 TOYKM 30pY X BUKOPUCTAHHA 415 3aXMCTY NPMBATHOrO XMTTH CBiAKa. [JOCNimpKyl0ThCA TakoX
IHCTPYMEHTW, L0 AOCTYMHI CyAy | CTOPOHAM, CyTb IKUX NOAATae B 06MeXeHHi BiAKpUTOCTi CyJ0BOro pO3-
rnagy y BignoBigHWX Bunagkax. Jeski 3 uux pilleHb MOXYTb TaKoX CAYXUTU ANS 3aXMCTY NPUBATHONO
XATTA OCI6, WO 6epyTb y4acTb B Cy40BOMY 3aCifiaHHi.

Knto4yoBi c/ioBa: nokasaHHs CBIfKiB K JOKa3W, 3aXMCT NPUBATHOIO AT T3, BAKOPUCTaHHS J0Ka3iB.

®nara-lepywnHcbka Kuira AHgpeesHa
SALNTA KOHOUAEHUMANBHOCTW CBUAETENA B NMOPALKE
FTPAXAAHCKOIO CygonrPonm3BO4CTBA - OTAE/IbHbLIE BOMPOCHI

3awyTa YacTHOM XU3HU NUL, KOTOopble MPUHUMAIDT yyacTue B pasHbiX MpoLeccyanbHbIX CTaTycax
B rPaXJaHCKOM CyJOMNpou3BOACTBE SBNAETCS OAHOM U3 OCHOBHMX NpPo6/1eM, OCOGEHHO, B KOHTEKCTE
npyYHLMNa Npo3payHocTy. B 3Tol CTaTbe aBTOp MUCCefyeT Ba OCHOBHUX OrpaHUyYeHnst OTHOCUTE/BHO
rnokasaHwuii cBueTeneli Kak OfHOrO U3 BUAOB A0Ka3aTeNbCTB: NPaBO 0TKAa3aThCA OTAauu NoKasaHuii u
npaBo 0TKa3aTbCs OTBEYATb HA KOHKPETHME BONPOChI, C TOUKM 3pEHUSI UX UCNOMb30BaHUS AN 3aLUThI
UaCTHOW XN3HW cBUAeTens. VccneayloTes Tawke WHCTPYMEHTbI AOCTYMHble Cyy U CTOPOHaM, CyTb
KOTOPbIX COCTOMT B OrpaHuyeHue OTKPLITOCTY Cyfe6GHOro pacCMOTPEHUA B ONpeAeseHHbIX Ciayyasx.
HekoTopble U3 3TUX PELLUEHUI, MOTYT TalKe CMYKUTb A5 3alMThbl YaCTHOW XXU3HM NIUL, KOTOopble yya-
CTBYIOTB cyJeGHOM 3acefaHun.

KntoueBble C/10Ba: nokasaHusi ceugeTenell kak AokasaTeNbCTBa, 3alyTa YaCcHOM XU3HU, UCNOoNb-
30BaHuWe 40Ka3aTe/bCTB.



