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Mediation is broadly considered to be cost-effective tool that provides access to justice in a much
quicker and more affordable way for the parties than State courts. Itis also said to alleviate the burdens on
over-crowded court systems thus improving the efficiency of thejudiciary in resolving disputes arising both
in domestic and cross-border situations and making access tojustice more effective. The European Com-
mission, like other institutions worldwide, accepts the relevance of mediation and at the same time shares
the necessity to ensure the enforceability of the agreement reached in one Member State throughout the
EU. Voluntary fulfilment of settlements reached is said to be high. Nevertheless, as the number of media-
tions rises, an increase in the amount of litigation that arises from mediation seems “inevitable thus maken
inevitable to design ways of compulsory enforcement. This article analyzes the several solutions existing
in the different EU Member States as regards the enforcement of settlements reached in the framework of

cross-border mediations.
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l. OVERVIEW

Mediation is a legal institution that has histori-
cally been present in many legal systems of the
world and particularly in many countries of Europe
[1]. However, specific solutions embodied and
the extension of its acceptance vary -and tradi-
tionally have varied - from country to country [2].
The enactment of the Directive 2008/52/EC of the
European Parliament and the Council of 21 May
2008 on certain aspects of mediation in civil and
commercial matters (hereinafter 2008 Directive)
[3] reflects the quest to reach a common minimum
legal framework in Europe as a necessary tool for
enhancing the use of mediation by EU citizens
[4] . The 2008 Directive aims to foster recourse
to mediation by citizens in the European Union
in relation to civil and commercial disputes both
domestic and cross-border.

Cross-border litigation has increased steadily
in recent years in Europe in accordance with the
consolidation of the European unification process.
It is obvious that promoting the use of media-
tion in civil and commercial disputes will directly
encourage a growing number of settlements to
be reached within cross-border mediation. Con-
sequently the Directive must ensure the enforce-
ability of the settlement reached in one Member
State throughout the EU [5].

Voluntary fulfillment of settlements reached is
said to be high. Nevertheless, as the number of
mediations rises, an increase in the amount of liti-
gation that arises from mediation seems “inevita-
ble” [6] and multiple different reasons may encour-
age this situation. In a purely ideal scenario, no
reference to any law or private international law
rule should be made insofar as the settlement

reached by the parties would be honored on a vol-
untary basis. Nevertheless the Directive seems to
be more realistic than that, as it wants to stress
that mediation is not a second class justice device
and, therefore, considers it necessary to ensure
the enforcement of the agreement reached [7].
This approach is sound, taking into account the
growing litigation in relation to mediation that
exists in other jurisdictions [8].

IIl. Enforcement of foreign settlements in the EU

The settlement reached by the parties is a
contract that is expected to be voluntarily hon-
oured by them. In the event of a lack of fulfilment
by the parties, the settlement is unanimously con-
sidered in the several EU Member States to be a
contract binding on the parties that will have to be
ensured through court actions. No direct enforce-
ability is sought as a general rule.

Within the EU legal instruments on recogni-
tion and enforcement, a single reference to the
direct enforcement of settlements reached in the
framework of a mediation proceeding may be
found at Article 55(e) of Council Regulation (EC)
No 2201/2003 of 27 November 2003 concerning
jurisdiction and the recognition and enforcement
of judgments in matrimonial matters and the mat-
ters of parental responsibility [9] in relation to the
cooperation between central authorities in matters
of parental responsibility. The provision states
that central authorities shall, upon request from
a central authority of another Member State or
from a holder of parental responsibility, cooperate
in specific cases to achieve the purposes of this
Regulation. To this end, they shall, acting directly
or through public authorities or other bodies, take
all appropriate steps in accordance with the law



of that Member State in matters of personal data
protection to: “facilitate agreement between hol-
ders of parental responsibility through media-
tion or other means, and facilitate cross-border
cooperation to this end.” Consistently therewith,
Article 46 of Regulation 2201/2003 explicitly
states that “agreements between the parties that
are enforceable in the Member State in which they
were concluded shall be recognised and declared
enforceable under the same conditions as judg-
ments." [10]

This facilitative position towards settlement
(not necessarily just settlements reached via
mediation) is found in other EU Regulations,
although no direct enforceability- that is, not
endorsed by a public authority - of settlements is
foreseen:

1) Article 51(2) of Council Regulation (EC)
No 4/2009 of 18 December 2008 on jurisdiction,
applicable law, recognition and enforcement of
decisions and cooperation in matters relating to
maintenance obligations [11] clearly endorses
the obligation of the central authorities to take all
necessary measures in order “to encourage ami-
cable solutions with a view to obtaining voluntary
payment of maintenance, where suitable by use
of mediation, conciliation or similar processes”
[12]. Article 45(a) allows the provision of legal aid
in order to cover “pre-litigation advice with a view
to reaching a settlement prior to bringing judicial
proceedings" [13].

2) Article 8 of Regulation 650/12 on succes-
sions [14] also manifests the obligation of the court
which has started succession proceedings of its
own motion under Articles 4 or 10 to close them
“if the parties to the proceedings have agreed to
settle the succession amicably out of court in the
Member State whose law had been chosen by the
deceased pursuant to Article 22'. The Regulation
cannot be an argument to prevent the parties from
settling the succession amicably outside court,
“forinstance before a notary, in a Member State of
their choice where this is possible under the law of
that Member State. This should be the case even
if the law applicable to the succession is not the
law of that Member State." [15]

The direct enforceability of the settlement
reached by the parties within a mediation pro-
ceeding is usually made dependent on its homol-
ogation by a public authority, generally notaries
or judges. In addition, the possibility of having
the agreement embodied in an arbitral award is
available. For the settlement to be enforceable, its
homologation by these authorities will be neces-
sary. This is a general rule in the Eu, although,
the authorities that can grant this homologation
vary from country to country. In some cases the
judge, in some other the judge and other public
authorities.

This fact is very relevant in cross-border dis-
putes in relation to agreements entered into in an
EU Member State for which enforcement is sought
abroad. As a matter of fact, only settlements that
are considered enforceable in the country of origin
will be recognised and enforced abroad. Logically,
the legal regime applicable to this recognition will
vary if the enforcement is sought in another EU

Member State or outside the EU. And of course,
a different situation will exist when recognition of
settlements reached outside the Eu is sought in
a specific EU Member State. Additionally, a dif-
ferent legal regime will exist in relation to those
settlements that are finally embodied in an arbitral
award [16].

s

1 Recognition and enforcement of a settle-

ment reached in an EU Member State in another
Member State

Enforcement of foreign settlements is broadly
made dependent on the participation of national
courts. No direct enforceability is envisaged as a
general rule. An isolated exception to this posi-
tion is found in Portugal, where Article 9(4) of
Act 29/2013 recognises direct enforceability -
“without the necessity of homologation by the
court' [17] - of the settlement reached via a medi-
ation in another EU Member State “which respect
letters a) [18] and d) [19] of paragraph 1 of this
Article in so far the legal rules of that State grants
it enforceability’. The provision is fully in line with
Article 6 of the 2008 Directive [20].

Leaving aside this unique case, as regards
the recognition and enforcement in one Member
State of a settlement reached in another Mem-
ber State, there are two options depending on
whether or not an EU legal instrument exists that
covers the subject matter of the dispute and tak-
ing into account the specific legal instrument in
which this settlement has been embodied.

A. Existence of an EU legal instrument

In the case of settlement reached in a certain
EU Member State enforcement of which is sought
in another Member State, the object and content
of the settlement will be decisive in making appli-
cable any of the existing EU instruments on rec-
ognition and enforcement of foreign judgments.
Indirect reference to these instruments and
any existing international convention is made in
some EU Member States, e.g. Portugal [21] and
Spain [22].

The settlement reached by the parties on a
topic covered by the existing eU legal instruments
on recognition and enforcement of judgments
which is embodied in a judgment, an authentic
instrument - e.g. a notarial deed- or a court-set-
tlement which are enforceable in accordance to
the law of the country where these instruments
have been rendered will be subject to the flexible
system designed by the EU in this area. As previ-
ously stated, the enforceability of the agreement
reached by the parties is, as a general rule, sub-
ject to its homologation by a public authority - e.g.
a judge or notary - in the Member States. There-
fore in most cases the settlement reached will be
embodied in any of these instruments and, conse-
quently, will be subject to the existing Regulations
on recognition and enforcement if they fall within
their scope.

These regulations are essentially Regula-
tion 1215/2012 of the European Parliament and
of the Council of 12 December 2012 on jurisdic-
tion and the recognition and enforcement of judg-
ments in civil and commercial matters [23] and
Regulation 2201/2003, to which the Directive
itself refers [24]. But also of relevance are Regu-
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lation (EC) No 805/2004 of the European Parlia-
ment and of the Council of 21 April 2004 creating
a European Enforcement Order for uncontested
claims [25], Council Regulation (EC) No 4/2009 of
18 December 2008 on jurisdiction, applicable law,
recognition and enforcement of decisions and
cooperation in matters relating to maintenance
obligations [26], and even Regulation (EU) No
650/2012 of the European Parliament and of the
Council of 4 July 2012 on jurisdiction, applicable
law, recognition and enforcement of decisions
and acceptance and enforcement of authentic
instruments in matters of succession and on the
creation of a European Certificate of Succes-
sion [27]. In addition, any future text to be enacted
will be applicable: this reference to the texts to
come is relevant insofar as some instruments on
the economic aspects of marriage [28] and part-
nership [29] are in the pipeline in Brussels.

If the settlement reached by the parties is fully
or partially covered by any of these Eu texts or
any other that could be enacted by the Eu, they
will be applied and a full or partial recognition of
the settlement will be granted. It is relevant at
this point to remember that availability of rights
in some areas of law - e.g. family law - is under
discussion in some Member States and that this
may entail its lack of enforceability in the country
of origin.

The general framework created by these
instruments would satisfy the mandate of Article
6 of the 2008 Directive. In fact the enforceability
would be seemingly granted in more flexible and
broader terms than those foreseen in Article 6(1)
in fine of the 2008 Directive [30]. The reference
made by this provision to the agreement reached
by the parties as being “contrary to the law of the
Member State where the request is made" as
grounds for the rejection of its enforceability is
restricted by the several Regulations insofar as
they combine a general reference to the manifest
contradiction with “public policy” with a rule pro-
hibiting review on the substance [31], thus favour-
ing the circulation of these agreements through-
out the Eu.

B. Absence of an Eu legal instrument

If the settlement fully or partially falls outside
the scope of any of the existing Eu Regulations,
international conventions and national rules on
recognition and enforcement of foreign judgments
and decrees existing in every Eu Member State
would be applicable. In most cases not only judg-
ments but also other authentic documents are
covered by these provisions; this is the case for
example in Austria [32], Belgium [33], Bulgaria
[34], Croatia [35], Germany [36], Hungary [37],
Italy [38], Poland [39], Portugal [40], Slovakia [41],
Slovenia [42] or the UK [43].

2. Recognition of settlements reached outside

the EU in an EU Member State

As far as EU Regulations on recognition and
enforcement refer solely to judgments, authentic
documents and court transactions rendered in an
EU Member State, recognition and enforcement
of settlements reached outside the EU that fall
outside the scope of application of the Lugano
Convention of 2007 [44], would be governed by

the international or national legislation applicable
in every Member State in the specific area of law
at stake. Because most of the Member States
have enacted legislation on cross-border media-
tion as a consequence of the implementation of
the 2008 Directive, the scope of application of
this legislation tend to be limited to purely EU
cross-border situations and therefore no special
rules as regards the recognition of non-EU settle-
ments exist. Logically the general rules on recog-
nition and enforcement applicable in the country
where enforcement is sought will apply: this is the
situation in Austria [45], the Baltic countries [46],
Belgium [47], Croatia [48], Cyprus [49], Czech
Republic [50], Germany [51], Luxembourg [52],
Portugal [53], Romania [54] and UK [55].

Moreover, even in cases of enactment of spe-
cific legislation on the recognition and enforce-
ment of settlements reached outside the EU (of
which Spain is a good example) [56], this fact
logically does not alter the scope of application
of the existing EU instruments and a reference to
national solutions is made.

3. The special situation of settlements lacking

enforceability in their countries of origin

As stated, the settlement reached by the par-
ties is considered to be a contract that is bind-
ing on them. In the event of lack of fulfilment of
a settlement reached in cross-border mediation
(carried out within or outside the EU), any of the
parties may at any time lodge a claim for breach
of contract before the competent court of any EU
Member State and ask for its compulsory enforce-
ment. The jurisdiction of that court will be deter-
mined in accordance with the existing EU Regula-
tions, basically of Regulation 44/2001 or, as the
case may be, following national rules [57].

Other cases may exist in which the parties
want to enforce in one Member State an agree-
ment entered into in another Member State, or
indeed outside the EU, that has not been homolo-
gated by any public authority and that conse-
quently lacks enforceability. Some EU Member
States approach this matter explicitly (e.g. Spain)
[58], but most extrapolate the approach in purely
domestic disputes to such cross-border situations.

Responses provided tend to be similar. The
settlement should gain enforceability in the coun-
try where enforcement is sought and this should
generally be done either by way of having the
settlement notarised or by having it embodied in
a judicial resolution in accordance with the law
of the place where this is done (although some
countries like Croatia maintain a much more flex-
ible position) [59]. In Austria, for instance, these
two possibilities are envisaged: either the parties
have a notarial deed drawn up or they conclude
a mediation agreement in front of a civil court in
accordance with Article 433a OZPO (Mediations-
vergelich) [60]. Estonia and Lithuania [61], Hun-
gary [62], Poland [63], Romania [64] and Slovenia
[65] also admit both options in general terms. Ger-
many also accepts them but their viability seems
to be rather difficult in cross-border cases insofar
as a link to Germany is required [66].

On the contrary, countries like Bulgaria [67],
Cyprus [68], Finland [69], Greece [70], Luxem-



bourg [71] and Portugal [72] only allow homolo-
gation by State courts. In Portugal there are
differences between internal and cross-border
mediation: in cross-border mediation the consent
of all parties is required, something that is not
requires in internal disputes [73]. Italy requires
homologation by the competent court in accor-
dance with ltalian law: after this homologation
the settlement becomes an enforceable instru-
ment [74].

Finally, in Belgium there are important dif-
ferences between mediation undertaken by
accredited and non-accredited mediators. As
a general rule, only settlements achieved in
mediations directed by an accredited mediator
are open to homologation by the court. In the
case of settlements reached in another Member
State in a mediation conducted by a mediator
accredited in the country where the mediation
took place but not in Belgium, homologation
should be made feasible on the basis of mutual
recognition. Nevertheless no case law is said to
exist so far [75].

4, Settlements embodied in an arbitration

award

Finally, settlements reached within a media-
tion proceeding may be embodied in an arbitral
award. In this case, irrespective of the seat of
the arbitration, the New York Convention on the
recognition and enforcement of foreign arbitra-
tion awards or, in accordance with Article VIl of
the Convention, any other convention that may be
more favourable to the recognition of foreign arbi-
tration awards, will be applicable.
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Ecnnyrec MoTa Kapnoc Aypenuo
LUNPpKYnAUMAa npouyegypbl NMPUMUPEHUNUA CTOPOH

B EBPOMEWCKOM cotose

Mpoueaypa NPUMUPEHNS CTOPOH B LEE/TOM CUMTAETCS SKOHOMUYECKU 3PGEKTUBHBIM UHCTPYMEHTOM,
KOTOpbIii 06ecrneunBaeT JOCTYN K MPaBoCyAnio B 60/ee GbICTPbIA U AOCTYNHbIA CNOCO6 4151 CTOPOH,
Hexenu o6palleHue B rocyAapCTBeHHble cyfbl. Mpouedypa Meavauuy Takke cnocobHa YMEHbLUMTb
Harpy3Kky Ha U Tak NepenosiHeHHylo cyae6Hyo cUcTeMy 1, Takum 06pa3oM, NoBbICUTh IPEK TUBHOCTH
cyne6Holi cucTeMbl B paspeLleHn CnopoB, Kak BHY TPEHHNX, Taku C MHOCTPaHHbLIM 3feMeHToM, fenas
[oCcTyn K npaBocyauto 6onee apcheK TUBHLIM. EBponeiickas KoMUcCusi, Kak 1 apyrue yupexaeHus no
BCEMY MUPY, NMOHMMAET 3HAYeHVe NpoLeaypbl NPUMUPEHKS CTOPOH U B TOXE Bpems pasfenseT Heob-
XOAMMOCTb 06ecneyeHnst NPUHYAUTeNbHOro UCMNOTHEHNSI COTNALLleHNs], AOCTUrHYTOro B OAHOM U3 rocy-
[lapcTB-uneHoB Mo Bceli TeppuTopun EC. l06pOBO/IbHOE UCMONHEHME MAPOBOTO COr/lalleHuns cuMTaeTes
BbICOK/AM YPOBHEM. Tem He MeHee KO/IMYeCTBO Takux NpUMUpUTe/bHbIX NPOoLeayp yBenmunsaeTcs, BO3-
pacTaeT cymma crnopa B cyie6HOM MpoLiecce, YTo HeU36exHO BefeT K NPUHYANTeNlbHOMY UCMOTHEHNIO
MWPOBOrO COr/alleHns. B CTaTbe aHaAM3MPYOTCS HECKO/IbKO BapuaHTOB NPUHYAUTE/IbHOT0 UCMOTHEHUS
Takux CornalleHnii B rocygapcTaax- uneHax EC B OTHOLIEHUU COBMIOAEHNS BCEX NMYHKTOB, JOCTUMHY ThIX
B pamMKax TpaHCcrpaHuiHoll Meauauum.

KntoueBble cfoBa: mefuauusi, nNpaBocyAue, CTOPOHbI COFNALUEHWs, UCMOSIHEHWE WHOCTPaHHbIX
cornaLleHwii, apbuTpakHOe peLLeHNe.

Ecnnyrec MoTa Kapnoc Aypenio
LUPpKYNALIia npouyegypum NMPpUMMUPEHHSA CTOPIH
B esponeiicbkomy coto3i

Mpoueaypa NPUMMUPEHHS CTOPIHY LiIOMY BBRKAETbCA EKOHOMIYHO etpeKTVBHUM IHCTPYMEHTOM, SKUIA
3abe3neyye AOCTYN 40O NpaBoCyAns B GiNbLU WBUAKWI | LOCTYNHWUIA CNOCI6 4151 CTOPIH, HiXX 3BEPHEHHS A0
fepxaBHux cygis. MNpoueaypa megiallii Takox 3aaTHa 3MEHLUMTY HaBaH TaXeHHs Ha MepenoBHeHY Cyl0BY
cucTemy i, 0ke, 36iblNTY edeKTVBHICTL CYyA0BOI CUCTEMM Y PO3B'A3aHHI CNOPIB, AK BHY TPILLHIX, TaK
i 3 IHO3eMHUM eneMeHTOoM, po61sumM JOCTYN 40 NPaBocyAas Ginbll eheKTUBHUM. EBponelicbka KoMicis,
AK i iHLWi yCcTaHoBU N0 BCbOMY CBITY, PO3yMi€ 3HAYEHHSI Npoueaypy NPUMUPEHHSI CTOPIH | BOgHOYacC nogi-
NSi€ HEOOXiAHICTb 3a6e3neyYeHHs NPYMYCOBOr0 BUKOHAHHS YroAun, AOCATHYTOi B OfHIll 3 flepXaB-4Y/eHiB
no Bciii TepuTopii EC. Jo6poBifbHE BUKOHAHHS MUPOBO| Yroan BBaXKAETbCA BUCOKMM piBHEM. [MpoTe
KINbKICTb Takux NPUMUPHUX npoueayp 36inblyeTbCs, 3pocTaEe cCymMma Crnopy B Cy40oBOMY NpoLEci, Lo
HeMUHyYe Befie 10 NPVMYCOBOr0 BUKOHAHHS MUPOBOI yroan. Y CTarT aHanisyloThCs Kiflbka BapiaHTiB
NPrYIMYyCOBOr0 BUKOHAaHHA TakuXyrofy fepxasax - 4neHax €C WoA0 40T PUMaHHA BCIX MyHKTIB, JOCAT-
HYTUXY MeXax TpPaHCKOPAOHHOI MegiaLi.

KnouoBi cnoea: megiauisi, npaBocyAns, CTOPOHW, BUKOHAHHS iHO3EMHUX yroj, apbiTpaxHe
piLeHHA.
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