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Gorban Nataliia
suspension of the right tO practice law

The article explores the shortcomings of current legislation of Ukraine concerning the regulation of the
suspension of the right to practice law. Through the analysis of the existing domestic legislation, regula-
tions, which relate directly to the lawyer and its activities, as well as through the consideration ofjudicial
practice, the author comes to a number of conclusions, which were reflected in the text. The article also
examines the problems of the use of concepts: the right to practice law and practice advocacy.
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Crwiea Jlrogmwia BonogymmpieHa,
acnipaHT Katheapu HoTapianbHOro
Ta BUKOHaABYOro npouecy i agBokatypu

KuniBcbknii HauioHanbHWi yHiBepcuTeT iMeHi Tapaca Ll eBuyeHka

YOK 347.965.4

KOHCY bTATVBHA AIA/1bH ICTb AABOKATA
AK OCOBNMBUWN BUAO AABOKATCBLKOI AIA/IbHOCTI
Y CTarTi aBTOPOM aHaniyeThCA MOHST T KOHCY/IbTaTWBHOI Ais/IbHOCTI, MOro BiAMIHHICTb Bif Takux

CYMDKHUX MOHATB AK «KOHCY/IbTauis» Ta «KOHCYNbTYBaHHS». BUOKpemsioloThes MeTa Ta 3aBfaHHA KOH-
CyNbTaTVBHOI AiIANIbHOCTi afjBokaTa. ABTOPOM CDOPMY/NbOBAHO HOBWIA NiAXiA A0 PO3YMiHHS cTamiiHOCTI

npoLecy KOHCY/bTYBaHHS ajBOKaTOM.

KNntouoBi cnoBa: aABoKaTChKa fisIbHICTb, KOHCY/Ib TaTVBHA AisIbHICTb, KOHCY/Ib TYBaHHS, KOHCY/bTa-

Lis, NnpaBoBa gonomora.

KoHcynbTaTuBHA AiANbHICTD € BaX/NUBUM
efemMeHTOM npodeciiiHoi po6oTn 6yAb-IKOTO
npaBHuka. BignosigHo go n.1 4.1 cT. 19 3akoHy
YkpaiHu «[lpo apgBokaTypy Ta afBOKaTCbKy
LiANbHICTE» OAHWM 3 BUAIB aABOKATCbKOI AiANb-
HOCTi € HaflaHHA npaBoBOi iHopMaLii, KOHCYNb-
Tauiil i po3'sicHeHb 3 NpaBOBUX NUTaHb. BBaxato,
o 3akoHoAaBelb He gapma nocTtaBuB y nepe-
Nniky BUAIB AiANbHOCTI ajgBoKaTa KOHCYNbTaTUBHY
po60Ty camMe Ha nepuwe Micue, agxe Ana agBo-
KaTa - ue Bax/mBa cknagjosa ioro npodeciiHoi
[iAnbHOCTI. AgBokaTy, He3anexHo Big cneuyiani-
3auii, 4OBOAUTbLCA 3alimaTUCb KOHCY/bTYBaHHAM.
Lle ogHa 3 HalinowwupeHiwnmx ¢opm HagaHHA
npaBoBoi gonomoru.[4, c.145] B Toli camuii vac,
e TakoX i HaliBaxuuil Ta Hal6inbw ncuxonoris-
BaHW BUJA afBOKaTCbKOT AiSNILHOCTI.

MoHATTIO Ta npo6nemam KOHCYNbTaTUBHOT
[iANbHOCTI npucBsivYeHi okpemi po6oTm J1.A. Boc-
ko6itoBol, C.[4. F'ycapeBa, 4. 3elikaHa, O.[. Css-
Toubkoro, [A. T. ®ionescbkoro, C.A. ®ypcu
Ta HWWX BITYNM3HAHUX Ta 3apybiKHUX BYEHMUX.
MpoTe Hapasi icHye noTtpe6a B KOMMNMAEKCHOMY
aHani3i KOHCyNnbTaTUBHOI AiANbHOCTI ajgBokarTa,
i MeTi Ta 3aBfaHb AK OAHiEi 3 OCHOBHWUX BUAIB
po60oTK 3aXUCHUKA.

AKTyanbHicTb po60Tun nondraey hopMyBaHHI
HOBITHLOTrO nigxoAy A0 PO3YMIHHA KOHCYNbTy-
BaHHA Ta KOHCYNbTaTUBHOI po60TM 3 ypaxyBaH-
HAM 3HaHb, OTPMMAaHWX B pamkax HPUANYHUX
Ta NCUXONOTiYHMX Hayk. MeTow cTaTTi € aHani3
CYTHOCTI MOHATTA «KOHCY/bTaTUBHA AiANbHICTb»,
i MeTn Ta 3aBfaHHA.

B HaykoBiil lopuAnYHIli Ta npodeciiiHii ncu-
XONOTiYHIA niTepaTypi 3ycTpivyalTbCcAa MNOHATTSA
«KOHCYNbTaLii», «KOHCY/IbTyBaHHA» Ta «KOH-
CynbTaTUBHOT pAianbHOCTi». KoHcynbTauis - ue
dopma nocnyru, noanHi abo dipmi (opradisauii),

WO HaJaeTbCsi 3 METOK MNOSACHEHHA cuTyawii i
pilleHHsA, NOB'A3aHNX 3 HUMUK NPO6IEM.

Ulofo BM3HAYEHb MOHATTA KOHCYNbTaTUBHOT
LIANbHOCTI, aBTOPU TakKOX He MakTb CRiNbHOT
efHoCTi. Tak, lycapes C.[. BM3Hauyae KOHCY/b-
TaTUBHY AiSNbHICTb AK Le npodeciiiHy AifSNbHICTb
lopucTiB-haxiBLiB 3 pi3HUX ranyseit npasa, OCHOB-
HOW (PYHKUIEI SKMX € npaBoBe 3abe3neyeHHs
pi3HOMaHITHUX POpM Ta MeToAiB AiANbHOCTI Tiel
opraHisayiiiHOT CTpPYKTypu, sika KOpPUCTYeTbCS
npaBoBUMYW NOCAYramMmu IOPUCKOHCYNbTA. [2, €.476]

Bu3HayeHHA  KOHCYNbTaTMBHOI  AiANbHOCTI
HaBefeHO Takox i B MoHorpadii I . 3acnas-
cbkoro, |. €. JlobaHa Ta B. /1. MonoBa. BignosigHo
[0 X BW3HAYEHHi KOHCynbTaTUBHA AiANbHICTb
nepepbavyae YycHi nosicHeHHss abo cknagaHHs
cneyianictamu 3a 3anurtaMum NPaBOOXOPOHHUX
opraHis, lopuagnuyHux a6o ismnyHnx ocié pisHoma-
HITHUX NMCbMOBUX MaTepianis (40BIAOK, KOHCY/b-
TaTUBHUX 3aKNYeHb, OrnNsAA4is Towo). [8, c.387]. ¥
po6oTtax O. M. baHaypkn Ta O. ®. CkakyH topu-
AVWYHE KOHCY/NbTyBaHHA poO3rnfgaetbca cepepf
BU/iB afBOKaTCbKOT MNpakTWKW, WO MNOE[HYE
KOMNAeKc fill, cnpsiMOBaHUX Ha BUPILLEHHS OKpe-
MOTo 3aBAaHHA B pamkax lpUANYHOrO npouecy.
[1, C.230] Mig yac KOHCYNbTYBaHHA 3AiINCHIOETLCS
PO3'ACHEHHA 3 PUANYHUX NUTaHb, HafaHHA
YCHUX A0BiIAOK WoA0 3akoHogascTBa /1. M. Kapa-
Myl Ka, MigKpecnyn B3aEMO3B'A30K OpPUANY-
HOTO KOHCYNbTYBaHHSA i3 NpodeciliHO AiANbHICTO
lopucTiB, B6avyae y HbOMY MeTO/ YJOCKOHAa/IeHHSA
pUANYHOT NpakTukKn. [6, c.78] dypca C.A. 3a3Ha-
4yae, WO He MOXHa KOHCY/NbTaTWBHY AOMNOMOry
po3rnagatn 6e3 WPUAUYHOTO 3MICTYy Hacniakis
ponomorn. To6To, po3rnagawunm BignNoOBIAHICTb
npasa ocobu, fKa 3BepHynacsa 3a nopafoto, Kpisb
npU3My YMHHOIO 3aKOHOAaBCTBa, afBoKaT NOBU-
HEH He Nuwe pPoO3'ACHUTU T HOpMKU MaTepianb-



HOro npasa, Nig fAki nignagatTb Ti 06CTaBUHMK,
NpoO HasABHICTb SKMX KNIEHT pPO3NOBIB agBokarTy,
ane i nonepeauTM NPO MOXNUBICTb X 3aXuUCTy
K y Cy[0BOMY, Tak i B nosacyjoBoMy nopsif-
Kax, a TaKoX Mnpo HeobXiAHICTb X AOBeAEHHSA
cyny came oco60t Ha nigcrasi fokas3siB, siki BOHa
30608B'A3aHa nogatu cyay [4; c. 199].

Takox y nitepaTypi 3ycTpiyaemo okpemi nia-
XOA4W [0 BU3HAYEHHSA TMOHATTA KOHCY/bTyBaHHSA,
L0 A03BOISIE HAM FOBOPUTU NPO BIAMIHHICTb LbOrO
npouecy Bif KOHCYNbTaTUBHOT AifiNbHOCTI. Tak,
nif, KOHCYNbTYBaHHAM PO3YyMilOTb BUA HOPUANYHOT
AISANbHOCTI, WO Nonsirae y po3'ssCHEHHI foBipuTento
Ailoyoro 3akoHojascTBa Ta MNpaB0O3acTOCOBYON
NpakTUKN WASIXOM hOpMYyBaHHA pekoMeHAaauili no
BUpPIWWEHHIO HasABHMX NpaBoBuMX npobnem.[5, c.78]
Bocko6iToBa J1.A. Hajae HacTynHe BW3HAYEHHSA
KOHCYNbTYBaHHA - Le npouec B3aeMofii topucta
i KNiEHTa CTOCOBHO XMWTTEBOT Npo6ieMn 3 MeTow
BUABMEHHA MOX/IMBUX NPaBOBWUX BapiaHTiB ii BUPI-
WeHHS Ta iX Hacnigkis, 3'ACyBaHHA WNAXIB | 3aC0-
6iB peanisauii o6paHoro BapiaHTy. ¥ npoueci Takoi
B3aeMogii BigbyBaeTbCa CNiNKyBaHHA MiX OPUCTOM
i «<HelopuUCTOM» 3 NPUBOAY XUTTEBOT Npo6aemu, Lo
Mae npaBoBuii xapaktep.[7,c.112] [eski aBTOpwU
BMU3Ha4YalTb KOHCY/bTYBaHHA SIK  CMifIKyBaHHA
agBokata 3 K/iEHTOM 3 MeTol iHOpMYyBaHHSA
OCTaHHbLOrO NPO Ccnocob6u BUPIWLEHHSA chnpasu Yy
3B'A3KY 3 SKOKWO BIH 3BepHyBcA [0 ajsBokarta [9,
c.19]. dypca C.A. Ha3nBa€e KOHCY/bTyBaHHAM Npo-
uec cninkyBaHHA aAgBokaTta 3 KnieHTom [4, ¢.199].

3 ornagy Ha 3a3HauvyeHe ABMULLE MOXHa 3pO-
6MTN BWUCHOBOK, WO TMOHATTA «KOHCY/NbTaLifa»,
«KOHCYNIbTYBaHHSI» Ta «KOHCY/bTaTUBHA AiA/b-
HiCTb» He € TOTOXHUMU. [iiicHO, Ui ABMWA €
B3a€EMONOB'A3aHVMU, NPOTe MakwTb Pi3HY npu-
poay, MeTy Ta 3aBfjaHHA. 3 ornAay Ha aHanis Tny-
MayeHb BU3HAYEHUX MOHATL, BBAXalo 3a AouinbHe
HajaTth HacTynHi BW3HAYEHHA KOHCY/bTaTUBHOT
po6OTK, KOHCYIbTYBAHHSA Ta KOHCYNbTaLil, WO Hali-
6inblW NOBHO BifO6paXaTUMyTb CYyTb LLUX MNOHATh:

KoHcynbTaTMBHa [AiANIbHICTL ajBokaTa -
ue cucteMatuyHa npodeciiiHa AianbHicTb agBo-
KaTa, WO NnoefHye B cobi Komnnekc Aili cnps-
MOBaHUX Ha BUpPIiWeHHSs npaBoBOi npob6nemu
KNieHTa Yy OpMi po3'scHEeHb, pekomMeHpalii,
cKnagaHHA MMCbMOBUX MaTepianis.

KOHCynbTyBaHHA - 6Ge3nocepegHiii npouec
B3aeMogii agBokaTa Ta knieHta (gosiputens), wWwo
nonsrae y 36opi Heo6xigHOT iHhopmaLlii Ta aHa-
nisi o6¢cTaBMH cnpasun afBoOKaToM, 3 METO 3Ha-
XOOXXEeHHSI nNpaBOBUX MeToAiB Ta 3acobiB Bupi-
WEeHHSA IPUANYHUX Npo6iemM JOBipUTENs.

KoHcynbTauia - pesynbTar CcRifikyBaHHN
ajBokKaTta 3 KJ/I€EHTOM, WO noffdrae y 3Haxo-
OXXEeHHiI BapiaHTiB NpaBOBOro BUPIWEHHS npo-
6n1eM KnieHTa, PO3'ACHEHHA MOXNUBUX HacCNigkiB
Ta (popMyBaHHSA nofanbwoi cTpaTerii gii.

CxeMaTU4yHO CniBBIAHOWEHHSA AAaHUX NOHATb
BurnafatumMme HacTynmHUM YUHOM (4MB. PUCYHOK
1): koHcynbTaTuBHa poboTa ajgBokarta - KOMM-
NeKc MeBHUX Aili cNpAMOBaHWX Ha [OCATHEHHSA
npaBoBOro pesynbTaTy; 2) KOHCY/NbTyBaHHA -
npouec 6esnocepeHbLOl B3aemMogii agsokara T1a
KNiEHTa 3 MeTOl [OCATHEHHSA NEBHOI0 pes3y/ib-
TaTy; 3) KOHCcynbTauia - pesynbTar.

B niTepaTypi KOHCynbTaTUBHA AiANbHICTb PO3-
rnAfaeTbecs AK Nepwunii etan B3aemogii gosiputens
Ta ajBokaTa. BBaxalo Take pO3ymiHHA AaHoro
NOHATTA 3aHaATO BY3bKUM, OCKiIbKW KOHCYNbTY-
BaHHA K/ieHTa BiAbyBaeTbCA Ha BCiXx eTanax B3a-
emofii knieHTa Ta agBokaTa, nNpu 6yab-AKUX KOH-
TakTax 3 TpeTiMuW CTOpOHaMu, Npu noganblomy
pyci cnpaBu. MeTOl KOHCYNbTaTUBHOT AiANIbHOCTI
€ HafaHHA KNiEHTY PO3'ACHEeHb W00 NPaBOBOrO
KOH(NIKTY Ta (opMyBaHHA MOX/AUBUX LWNAAXIB
oro BupiweHHA. A6u pfocArtu 3apgaHoi meTw,
Heob6XiAHO BMKOHATW HACTYMNHi 3aBAaHHA, WO CTO-
ATb Nepes afBOKATOM B NPOLECi KOHCYNbTYBaHHS:

- Halibinblw noBHWI 36ip aHani3 iHpopmawii
W00 HAssBHOTO NPaBOBOr0 KOHMIKTY;

- aHanisz otpumaHoi iHhopmauii;

- MaTepianbHO-npaBoBa Ta npouecyasbHO-
npaBoBa kBanigikauia o6¢cTaBuH cnpasu;

- BW3HAYEHHS BCiX MOX/IMBUX CNoco6iB BUpi-
WeHHS KOHM NIKTY;

- aHania nepesar Ta HefonNikiB 3anponoHO-
BaHWX BapiaHTIB pO3B'A3aHHA cuTyauii.

Bes33anepeyHo, KOHCYNbTyBaHHS Ue cTafii-
HUIl Npouec, KOXHe 3 NocTaBNeHUX 3aBAaHb pea-
ni3yetbca Ha okpeMiii cTagii B3aemopaii knieHTa
Ta agBokaTta. B nitepaTypi BU3Ha4YalTb HACTYMHI
cTafii KOHCYNbTyBaHHA:

1) iHTepB'10;

2) aHani3 3i6paHoi iHhopMmaLii;

3) Bupo6neHHsA npaBoBOi No3uLii y cnpasi;

4) HajaHHA KOHCyNbTauii knienty. [3, c. 138]

BBaxalto, Wo nofi6HNIA nigxig He B NOBHI Mipi
Bifo6paxae Ti etanu, AKi HEOGXiAHO 3AIACHUTK
ANnA e(eKTUBHOro KOHCY/NbTYBaHHA afBOKaTOM.
3o0Kkpema, nepwumMm eTanoM KOHCY/NbTyBaHHS €
nif4roToBYMii, B XOAiI SKOrO0 BCTAHOB/IOETLCSA KOH-
TakT MiX foBipuTenem Ta agBokaTtom, 6e3 akoro
BTpayaeTbcss e@eKTUBHICTb NOAaNbLWOr0 KOH-
cynbTyBaHHA. [pyrum etanom € 36ip iHpopmauil
no cnpasi. Ak 3a3Havyae ®ypca C.A. agBokaTy
LOCTYMNHI HacTynHi wnaxu 36opy iHopmauii:
1) onuTyBaHHA TrpomMafgsH; 2) KOHCYNbTyBaHHA
axisyiB; 3)BMBYEHHA [OKyMeHTiB [4; c. 200].
TomMy popeyHO BWUAINUTM Taki nigetanu eTtany
360py iHopMaLii: ONUTyBaHHS, KOHCY/bTyBaHHA
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daxiBuis (ekcnepTiB, cneuianictie. € ddakynb-
TaTUBHUM nigeTanom y Bunagkax, Kkonu pAns
HafaHHA KOHcynbTauii HeobXigHO BOMOAITM cne-
yiaNnbHUMWU 3HAHHAMMK) Ta 36ip NUCbMOBUX AOKY-
MeHTiB. HacTynHolo cTajieto € aHanis orpumaHol
iHdbopmaLii, 30kpemMa BUOKPEM/IEHHS NpeaMeTHOT,
[04AaTKOBO-NpeAMeTHOT Ta HenpegMeTHOT iHop-
Mauii. Jani BaXNMBUM € MaTepianbHO-npaBoBa
Ta npouecyanbHo-npaBoBa kBanidikalis cnpasu.
HacTynHum etanom € (pOpMyBaHHA MOXINBUX
BapiaHTiB BUpilWeHHA cnopy (cyfoBuii, nosacypno-
BUiA Tow0). BBaxato, W0 BUOKPEMIOBATN CTajilo
BUPO6GAEeHHA NpaBoBOT No3uLiiy cnpasi 6e3 3a3Ha-
YeHHs eTany (QOpMyBaHHS BapiaHTiB BUPilWEHHS
cnopy € HeAoWiNbHUM, OCKiNbkM afBOKaT He Mae
caMocCTiliHO BMpiWyBaTK, AKY NO3ULi0 3aiiMae Kni-
€HT y cnpasi. /Inlwe 03HallOMMBLUN OCTAHHbLOTO 3
yciMma MOXNWBUMW BapiaHTaMu pO3B'A3aHHA KOH-
dNikTYy, NnpoaHanisyBaBLWu nepesarn tTa HeAONIKN
KOXHOTO 3 HUX, Pa3oM 3 K/liEHTOM afBoKaT MoXe
BMPOOGUTN NpaBOBY MO3ULID NO cnpasi, BpaxoBy-
oun iHTepecu knieHTa. OcTaHHIM, 3aBepluanbHUM
eTanomM € KOHcynbTauifa, To6TOo 6e3nocepegHe
HaflaHHS PO3'ACHEHb Ta nopag KIieHTy.

BucHoBoOK:

1. KoHcynbTaTBHa AiNbHICTE € OAHUM 3
OCHOBHMX BUAIB AiANbHOCTI afgBoKaTa, nig vyac akoi
BigbyBaeTbca 6e3nocepefHsa B3aeMOAisl 3 K/i€H-
TOM. Heo6XigHO PO3pPi3HATM NOHATTA KOHCYy/NbTa-
TUBHOT AiANBHOCTI, KOHCYIbTYBaHHSA Ta KOHCY/bTa-
Lii, OCKiNbKW Le HEe € TOTOXHUMWU NOHATTAMMU.

2. KoHcynbTaTuBHa AiANbHICTL ajBokaTta -
ue cuctemMatuyHa npodpeciiiHa fisanbHiCTb afBoO-
KaTa, WO NoefHye B cob6i Komnnekc Aili cnps-
MOBaHUX Ha BUpilWeHHs npaBoBOi npob6nemu y
(opMi po3'AcCHEHb, peKoMeHAaliil, cknagaHHA
nMCbMOBUX MaTepianis.

3. KoHcynbTyBaHHA - 6e3nocepepHiii npouec
B3aeMogii agBokaTa Ta KnieHta (gosiputens), wo
nonsrae y 36opi HeobXxigHOT iHopmauii Ta aHa-
ni3i o6¢cTaBnMH cnpasun agBoKaTtoM, 3 MeTO 3Ha-
XOO)XXEeHHS NpaBOBUX MeToAiB Ta 3acobiB Bupi-
WeHHS lpuAgnYHUX npobnem fosiputens.

4. KoHcynbTayia - pesynbTaT CRiNKyBaHHSA
afiBokaTa 3 KJIEHTOM, WO nonarae y 3Haxo-
OXXEeHHiI BapiaHTiB NpaBOBOro BUPIWEHHS Npo-
6n1eM KnieHTa, PO3'ACHEHHA MOXNUBWUX HacCNigKiB
Ta (hopMyBaHHA noganbloi cTpaTterii Aii.

5. BapTto BuWOKpemnwBaTU HaCTYyMHI
KOHCY/NbTYyBaHHSA ajBoKarta:

- niaroToBYniA;

- 36ip iH(opMauii: onuTyBaHHA; KOHCy/nbTa-
uis paxisyis; 36ip NMCbMOBUX AOKYMEHTIB;

- aHanisz otpumaHoi iHchopmauii;

- MaTepianbHO-nNpaBoBa kBanidikayia cnpasu

- npouecyanbHO-npaBoBa KBanigikawis
cnpasu;

- po3pobKa MOX/IMBUX BapiaHTIB BUPIIEHHSA
cnopy, aHanis ix nepesar Ta Hefo/iKiB;

- KOHCynbTauif (Bupo6aeHHs NnpaBoBOi NO3u-
uii no cnpasi Nicnss 06roBOPeHHs 3 KAIEHTOM).
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Cnusa /ltogMmnna BnagnmunposHa
KOHCYNbTAUVMOHHAA AEATENBbHOCTb AABOKATA
KAK OCOBbIV BUA AABOKATCKOW AEATE/IbHOCTW

B CcTaTbe aBTOp aHAM3MPYeT MOHATUE KOHCY/Ib TALMOHHO AESTeNbHOCTY, € OT/MYMe OT CMEXHbIX
MOHSIT U «KOHCY/bTaLMS» U «KOHCY/Ib TUPOBaHWE». BblaenseTcs uesb 1 3afaHns KOHCY b TalyoHHON Aes-
TeNbHOCTU afjBoKaTa. ABTOPOM ChOPMYIMPOBAH HOBbIM NOAXOL K MOHAMAHWUM CTaauil KOHCYNbTUpoBa-

HNA afBOKaTOM.

KnroueBble c/oBa: afBoKaTCKaa AeaTe/IbHOCTb, KOHCY/Ib TaluMoHHaA AeATe/IbHOCTb, KOHCYbTUPOoBa-

HUeE, KOHCy/bTauns, npasoBas NOMOLLb.

Slyva Liudmyla

attorney advisory procedure as a special kind of an attorney activity

The author analyzes the concept of attorney advisory procedure, distinction between this term and
related concept of “advice”, “counseling”. The purpose and tasks of attorney advisory procedure are pro-
vided. The author formulated a new approach to understanding of the stages of advisory procedure.

Keywords: advocacy, advisory procedure, advice., counseling, legal assistance.
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