Vii TpubyHa MO1O0O40ro BYEHOTrIO

YK 347.96141 -053.2 (477)

LLibavoBa OnekcaHapa CepriiBHa,
CTyfieHTKa 2-ro poky HaB4yaHHAa OP «Marictp»
3a04YHOTO BiAAINEHHS IPUANYHOTO DakynbTeTy

KuniBCcbKOro HalioHaNbHOro yHiBEPCUTETY
imeHi Tapaca WeB4YyeHka

HOTAPIAZIbHI NMPOBAIPKEHHA 3A YHACTIO AUTUNHWN,
WO 3HAXOANTBLCA HA MPEHATANBHIN CTALII PO3BUTKY

Y CcTarTi 3anponoHOBaHO BU3HAYEHHS AWTWHN Ha NpeHaTasnbHili cTagjii po3BUTKY, OKpecneHo npo-
671eMy BU3HaHHSA 1i HOCiEM Cy6’eKTVBHUX NpaB, BUOKPEM/IEHO BUAWN HOTapiasbHUX NPOBaAKEHb, Y AKNX
[UTUWHA Ha NpeHaTasbHIl CTagji po3BUTKY (hakTUYHO 6epe yyacTb, BUCBIT/IEHO NPO6EMATUKY BUMHEHHS
Takux HoTapiasbHUX NPOBaXeHb. MPONoHYeETbCA KOMMIEKC 3aX0/iB, CMPSMOBaHNX Ha BUPILLEHHS NPO-
61eM, MOB’A3aHNX 3 yHacTio AMTUHM Ha NpeHaTasbHili CTagjiipo3BUTKY Yy HOTapiaslbHUX NPOBaMKEHHNAX.

KntouoBi cnoBa: npeHaTasnbHi Npasa, 3a4aTa AMTWHa, HoTapiasbHWil Npouec, cnaAKoBi BiAHOCUHMN,

BiiHOCMHM japyBaHHs.

MocTaHOBKa NpPO61eMU. HeBusHaueHicTb
npaBoOBOro CTaTycy AUMTUHW, WO 3HAXOAUTLCA Ha
npeHaTanbHiil cTafii po3BUTKY, Y NpaBoOBiii 40OK-
TPWUHI NPM3BOAUTbL A0 HEAOIKIB NPaBOBOro pery-
NOBaHHA BIAHOCWH, TaK YW iHaKWe NOB'A3aHUX
3 Takol AWTWHOW, Ta HEeneBHOCTIi y npaBo3ac-
TOCOBHiA npakTuyi. ®akTu4yHo mMoBa lige npo
yyacTb AUTUHWU Ha NpeHaTanbHili cTagii po3BUTKY
y Aeskux BUAax HoTapiaNbHUX NpoBajXeHb, WO
nos's3aHa 3 LinMM naacTtom npo6nem TeopeTuy-
HOro Ta MPakTUYHOTO Xapakrepy.

AHani3 ocTaHHiX focnigxeHb i ny6nikauii.
Cnig Big3HaunTn BnAue pgonosigi 1.B. ToHKiHa,
B. B. €EpemsH, M.M. Ky3HeuoBa i O.0. TMoHKiHOT
«lMpo npaBoBi NigcTaBn NpaBoOBOro BU3HAHHSA LjiH-
HOCTI XUTTSA, NOACLKOT FNAHOCTI i npaBa Ha XUTTAa
AVUTUHW, WO 3HAXOAUTLCS Ha NpeHaTafbHili cTa-
Ail po3BUTKY» Ha nornsam asTopa Uiei cTaTTi.
OkpeMi acnekTu NpaBOBOro crtaTycy AUTUHU Ha
npeHaTanbHiii cTagil po3BUTKY Aocnigxysanucs
TakKMMK BiTYN3HAHUMM BYeHUMHN, Ak C.B. Byneua,
C. | WumoH, T.B. Bopgon'saH, O.l. BiHrnosckka,
O.10. KawwnHuyesa Ta iH.

lMocTtaHOBKa 3aBAaHHA. B mexax uiel cTaTTi
6yfle 3anponoHOBaHO BW3HAYEHHA [AUTUHWM Ha
npeHaTanbHiii cTagii po3BUTKY, OKpecsieHo npo-
6nemMy BU3HAHHA Ti HOCIEM CY6'€éKTMBHWUX npas,
BUOKPEMJ/IEHO BWAW HOTapianbHUX NpoBafXeHb,
y AKUX AUTUHA Ha npeHaTanbHil cTagii po3su-
TKy (akTU4Ho 6Gepe y4yacTb, BUCBIT/IEHO NpoO-
6nemMaTnKy BYMHEHHA TakWx HoTapialbHWUX Npo-
BafXXeHb, Ta 3aNpoNoOHOBAHO LWAAXWN BUPILEHHSA
HasBaHUX Npo6nem.

Buknaa oOCHOBHOro wmatepiany Aocni-
[O)XEHHS. Mepl 3a BCe HEOO6XiAHO BiA3HAUNTK, WO
3aKkoHOfaBelb He € NOCMIAOBHUM Y TEpPMIiHOMOTIY-
HOMY MO3Ha4YeHHi AUTWHMW Big 3a4aTTa [0 Hapo-
AXeHHa. Y. 1 ct. 1261 LK YkpaiHu BigHOCUTb [0
yncna cnagkoemuis neplwoi yepru Aiteid cnagko-
AaBUA, «y TOMY 4YMCAi 3a4aTuX 3a XUTTA cnajko-
AaBLA Ta HapoAXeHux nicnsa oro cmepTi» [1], wo
[03BO/ISIE 3pO6GUTN BUCHOBOK MPO HAsiBHICTb y Takoi

OUTUHW NpaBa Ha 060B'A3KOBY YACTKy Y CnajLuHi.
Takoi X AyMKun nputpumyetoca O.B. AHTuUNOBA,
roIOBHUI cneuyianict BigAiny MeToAMYHO-NpaBO-
BOro 3abesneyeHHsA fianbHOCTI HOTapiaTy [enap-
TaMeHTy HoTapiaTy Ta peecTpalii agBoKaTCbKux
o6'egHaHb MiHicTepcTBa tocTuuii  Ykpainum [2].
OpfHak 3akoHofaBelb, Bu3Havdalwuu noaekyaun Ti
4Yu iHWIi NnpaBa 3a4aTtoi, afie He Hapo4XeHOT AUTUHN,
Ha3uBae ii To «ocoboto» y 4. 1 cT. 1222 LUK Ykpa-
THU, TO «ANTUHOKWO» Yy 4. 2 cT. 25, 4. 1 cT. 1261 LK
YkpaiHu, nogekyau «emMOpioHOM», «MNA0L40M», 4K
HaBiTb «NAigHUM AlLeM» Yy NiA3aKOHHUX HopMma-
TUBHMUX NpaBOBUX akTax MiHicTepcTBa OXOPOHMU
3[0pOB'A, L0 perynTb NUTaHHA npoueaypu
WTYYHOro NnepepuBaHHA BaritHocTi [3]. BesymoBHO,
Takuii nigxig notpebye BAOCKOHANEHHS.

Hai6inbw BAYyYHUM i BAANUM Y LbOMY BifHO-
WeHHI BUAAETLCS TEPMIH, 3aNPONOHOBAaHUIA pociii-
CbkuMu BYeHuMu |.B. ToHkiHMM, B.B. €pemsH,
M.M. Ky3HeuoBuM i O.O. TOHKIHOW - «AUTUHA Ha
npeHatanbHiil cTagii po3BUTKy» [4]. TepmiH «npe-
HaTanbHUI nepiog po3BUTKY» (Bif rpeLbkoro pre -
[0; naTuHCcbKoro natus - HapogXeHHA) oXonnte
nepiog Bifi MOMEHTY 3auyatTss [0 HapOXeHHS
OVUTUHW, | HE € TOTOXHUM TepMiHy «nepuHaTasb-
HWii» (Big rpeLbKOro Peri- HaBKO/O; NATUHCLKOTO
natus - HapopXXeHHs), sikuii oxonsne nepiog 3 22
NOBHUX TWXHIB BAariTHOCTI i 3aKiH4YyeTbCs 4yepes
CciM NOBHMX Ai6 NicnA HapogXeHHA AWTuHK [5, c.
41]. MOHATTA AUTUHMN Ha NpeHaTanbHili cTagil pos-
BUTKY € POAOBUM A/ MOHATTA AUTUHU, AKY CT. 1
KoHBeHLUIT Npo npaBa AUTUHN BU3HAYAE AK <KOXHY
N ACbKY ICTOTY Bif 3a4aTTa 40 AOCATHEHHS BiCiM-
HaAUATUPIYHOTO BiKy».

KoHBeHLUiA Nnpo npaBa AUTUHKN 6yna paTtndiko-
BaHa locTaHoBOW BepxoBHOT Paaun YkpaiHCbKOT
PCP y 1991 poui [6] 6e3 X0AHUX 3acTepexeHb,
OfHaK yKpaiHCbKe 3aKOHOAaBCTBO Ha CbOrOAHI
HEe BM3HAE AUTUHY A0 HAPOAXEHHSA Hi AUTUHO, Hi
¢di3nyHol ocobot. lMuTaHHA WoAO0 nNpasBo3gart-
HOCTi Takoi AUTWHW NigNSArae BUPIWEHHIO, nepL
3a BCe, y ;OKTPUHANbHIA NNoWwmHi. TOMY B Mexax
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Liel cTaTTi AUTMHA Ha NpeHaTaNbHilk cTaaii po3Bu-
TKY pO3rnafaeTbCca nuiie K M@akTUYHUI yyacHuK
TUX YM IHW KX NPaBOBIAHOCHKH.

Ha cborofiHi B YKpaiHi AuTWHA HA NpeHaTanbHii
cTafii po3BUTKY € (PaKTUYHUM YyYaCHUKOM TiNbku
HOoTapiaNbHUX NpoOBajXeHb WO040 CNagKoBUX npa-
BOBiAHOCUH. Tak, BignoBiAHO Ao cT. 1298 LuBinb-
HOro KoAekcy YkpaiHu, Ha KOpUCTb 3a4artol, ane e
He HapoAXeHoi AUTUHU MOXe BYyTu cKknajHo 3ano-
BiT. OTXe, 3a4aTa, ajie Ue He HapoAXeHa AUTUHA
MOXe 6YyTW haKTUUYHUM y4acHUKOM HOTapia/lbHOro
NPOBaKEHHS LLLOA0 NOCBIAYEHHS 3aM0BI TY.

He3anexHo Big HaABHOCTI 3anN0BiTy AUTUHA Ha
npeHatanbHiii ctagii po3BuTKY Moxe 6yTu (ak-
TUYHUM y4YacHUKOM HOTapiasbHOro NpoBaXeHHs
L,040 BUAadi CBigOLTBa NPO NPaBO Ha CNajLLVHY.

Tak, C.A. dypca Buaindae 1pu etann y BKa-
3aHOMY HOTapianbHOMY npoBafXeHHi - 1) Big-
KPpUTTA cnajwuHu | 3aBefeHHA cnagkosol
cnpasu, 2) BUMHEHHS psafy npouecyanbHuUx Jii,
M akTUYHO CNnpAMOBAHUX Ha NIATOTOBKY 4O Tpe-
Tboro etany i 3) 6e3nocepefHE BYNHEHHA HOTa-
pianbHOT Aii - BMgaya ceigoyuTBa Npo NpaBoO Ha
cnagwuHy [7, c. 597-598].

Cnig 3a3HaunTH, WO HA TPEeTbOMY, KIHLEBOMY
eTani HoTapianbHOro NpoBajXeHHsA Woa[0 BuAadvi
ceigouTsa Npo nNpaso Ha cnafjuuHy AUTUHA BXe
He nepebyBae Ha npeHaTanbHil cTagii po3Bu-
TKY, OCKiNnbKW hakT HapogXeHHs Bigbyscs. BTim,
nepwi gBa eTanu LbOro NPoOBafXEeHHA MOXYTb
NpPoOXoANTU 3a y4yacTio AUTUHW Ha npeHaTanbHilk
cTagii po3BuTKy.

TakMmMm 4YMHOM, BiANOBIAHO A0 NOMNOXEHb YUH-
HOro 3aKoHOfaBCTBa, AWUTWHA Ha MpeHaTanbHilk
cTafii po3BUTKY MOXe BUCTynatu MakTUyHUM
y4YaCcHUKOM ABOX BUAIB HOTapianbHMX npoBa-
OXeHb - MOCBIAYEHHA 3anoBiTy Ta BMAadi cBigo-
UTBa Npo nNpaBo Ha cnafjlunHy.

Ak 3a3Havyae €Bponeiicbkuii cys 3 npas
noanHuM, y 6aratbox kpaiHax - 4yneHax Pagwu
€sponu nopapg i3 BigHOCMHAMMW chnajKyBaHHSA

AVUTWHA A0 HApPOAXXEHHA MOXe npuiimatu yyacTb
y BifHOCuHax pgapyBaHHA [8]. B YkpaiHi gorosip
[apyBaHHA He MOXHa YK1acTu Ha KOPUCTb AUTUHK
Ha npeHaTasnbHill cTaail po3BUTKY, OCKiNbkM 4. 1
CT. 720 UwuBinbHOro kogekcy YKpaiHu LbOro He
nepepbavae. B Tim, WO 3aBaxae ykpaiHCbKOMY
3akoHOfaBLto nepenbaynT Taky MOXAMBICTb?

MoxHa 6yno 6 3anepeunTun, Wo obaaposyBa-
HWiA, BignoBiAHO A0 CT. 722 LuBiNnbHOro Kopekcy
YKpaiHu, mMae npuinHatn (a6o He NPURHATU) Aapy-
HOK. Lle nuTaHHA MoXe GyTu BupilleHe NpuHaiMHi
ABOMaA WNAXaMU: NPUAHATTAM AapyHKY 3aKOHHUM
npeAcTaBHUKOM AMTUHW Ha NpeHaTanbHIn cTagii
pO3BUTKY, Ta YKNaAeHHAM JOTOBOPY AapyBaHHA Ha
KOPUCTb ANTWHW Ha NpeHaTanbHil cTafil po3BUTKY
3 060B'A3KOM NepefaTn fapyHoky malibyTHboMY.

3anpoBafXeHHs HCTUTYTY pAapyBaHHA Ha
KOPUCTb [AWTUHU, WO 3HAXOAWTbCA Ha MnpeHa-
TanbHili cTagil po3BUTKY, NOTPeOGYE FPYHTOBHUX
TeopeTUYHMX po3pobBOK LWOA[AO0 MNPaBO3[aTHOCTI
OWTUHW Ha NpeHaTanbHill cTaAil po3BUTKY, 3aKOH-
HOro nNpepcTaBHULTBA Takoi AUTUHW, HOTapianb-
HUX Ta peecTpayiliHux npouefyp LWoOAO MocBiA-
YeHHA A0roBOpPYy fJapyBaHHSA Ha KOPUCTb AUTUHMU
Ha npeHaTanbHil cTagil po3BUTKY Tow,o. BTim,
Take 3aBAaHHS WPUAUYHIA Hayui nig cuny.

Cnig 3a3HayuTu, WO HOTapianbHe npoBa-
[XEeHHA Woao Buaadi csigouTsa Npo npasBo Ha
cnagwunHy 3a pakTUUYHOT yyacTi AUTUHU Ha npe-
HaTanbHil cTagil po3BUTKY TakoX NoB'A3aHe 3
HW3KOI Npob6semM TEOpeTUYHOro Ta NPakTUYHOro
xapakrepy.

Akwo cnagkogasuem 6yno cknageHo 3ano-
BiT Ha KOPWUCTb 3a4aToi, ane uUe He HapoAXeHOol
OWTUHK, abo y pasi cnagKkyBaHHSA Takow AUTUHOIO
3a 3aKOHOM, 3rigHo n. 2 cT. 1298 LK YkpaiHu,
BMAaya CcBigouTBa NPO NpaBo Ha cnajlWmnHy i pos-
nogin cnagWwuHy Mix ycima cnafgkoemMusaMmn MOX-
NUBUIA NUWe NicNA HAPOAXEHHS AUTUHN.

Mix TuM, hakT HapoAXEeHHA AUTUHMW XMWBOLO,
abo HapogxeHHA i mepTBOt, abo akT nepepu-
BaHHA BariTHOCTI HOTapiycy Ta iHWWM cnagKoeM-
uAM MOXe He nosigomnaTucs. BignosigHo o 4. 1
CcT. 286 LlmBinbHOro kogekcy YkpaiHu (gani - LK
Ykpaiuun) diznuHa ocoba mae npaBo Ha TAEMHUL IO
npo cTaH CBOro0 340pOB'A, (PakT 3BEPHEHHS 3a
MeMYHOoI0 JONOMOrOl0, AiarHo3, a Takox npo Bifo-
MOCTi, ogepxaHi npu il MeguyHoMy OOGCTEXEHHI.
Kpim TOro, BiANOBiAHO A0 NONOXEHb Y. 4 cT. 1268
LK YkpaiHu, a Takox n. 3.9. MNMopagky BUYMHEHHSA
HOTapianbHUX Aili HoTapiycamu YkpaiHu, ManonitHs
ocoba 3a 3aMOBYYBaAHHAM BBa)a€TbCH Takoi, WO
npuitHana cnaguwuHy, To6To nogaya 3asBu nNpo
NPUIRHATTA cnajwnHun He € o6oB'a3koBok [9]. 3a
Takux o6cCTaBWMH peanizayia iHWMMKU CNagKoOEM-
uAMU CBOTX CNajgKoBUX Npas € BesfibMU npobnema-
TUYHO | MOXe 6YTU 3AilicHeHa nNulwe B CyJ0BOMY
nopsgky. e 6inbwoto npo6aemoto € cnagkyBaHHS
3a4aTol0, asie He Hapo[XEeHOKW AWTUHOKW Yy pasi
BiACYTHOCTI 3anoBiTy. HoTapiyc, iHWi cnagkoemui
MOXYTb HaBiTb He 340rafyBaTuUCb NPO ICHYBaHHA
3a4aTol, ajie He HapoAXeHOoT ANTUHMN.

Bka3zaHa npo6bnema Mae BupiwyBaTtucs
KOMMNAEeKCHO: Heob6XxigHO HapaTtu A0CTyn HoTapi-
ycam A0 [lepXaBHOro peecTpy akTiB LUBINbHOTO
CTaHy rpomapsH, nepeabayntn AepxasBHY pee-
cTpauito B LbOMY peecTpi akTy 3a4aTTsa AUTUHN,
HOpmMaTUBHO 3ab6e3neynTn HoOTapianbHi npoue-
aypu, NoB'A3aHi 3i 34iiCHEHHAM cnafkoBUX Npas
3avartoi, ane we He HapoAXeHOT AUTUHNU.

Cnig BMOKpeMuUTU iwe oaHy npobnemy, fka
€ Halb6inbw 60NY0 3 eTUYHOT TOoUKM 30pYy. Y
pasi WTYy4YHOro nepepuBaHHA BAariTHOCTI AUTUHA
MOXe 3'ABUTUCA Ha CBIT XWBOI, NpoTe BHAaCI-
[OK HeHafaHHSA i MegnyHOT gonomoru abo BHa-
CNifOK YMWCHOTO nepepuBaHHA i1 XUTTA nicnsa
MOMEHTY HapOAXEeHHSA Taka AUTUHA MOXe 3aru-
HYTUW, WO € PUANYHOI nigcTaBol ANA Buaadi
3aKnajomM OXOpPOHM 340POB'A MeAUYHOTO CBifO-
uTBa NPo HapogxXeHHA 3a dgopmoto Ne 103/o Ta
nikapcbke CBigOLTBO NPO NepuHatanbHy CMepTb
3a ¢opmot 106-2/o [10], i dpopmanbHO Taka
AWTuHa 6yAe BBaxaTucs Takow, WO Hapoau-
nacsi XuWBO i € cnagkoemuem, skuii nomep Ao
MOMEHTY MPUAHATTA cnajwuHu. ¥ 3asHavyeHomy
BMNaAKy cnajkosi npasa LUi€ei AUTUHU nepexo-
O0SATb 00 NPaBOHACTYMNHUKIB AWTUHKM (MaTepi) y
nopsaKky cnagkoBoi TpaHcMmicii BignoBigHO A0
CcT. 1276 LK YKpaiHu. Taka Mmaty TEOPeTUYHO He
MOXe 6yTu yCyHeHa Bif npaBa Ha cnagKyBaHHS
Ak ocoba, WO yMUCHO no3baBuna XUTTA cnapf-
KoAaBUA, OCKINbKM AUTUHA A0 Ti HAPOAXKEHHA He
BU3HAETLCA CY6'eKTOM NpaBa Ha XUTTA.
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LpamoBa AnekcaHgpa CepreesHa
HOTAPUWAJNIbHBIE NMPON3BOACTBA C YHACTUEM PEBEHKA,
HAXOOALWErOCA HA MPEHATA/IbHOW CTALUW PA3BUTUA

B cTaTbe NpeasiokeHo onpefenieHne pebeHka Ha npeHaTanbHOW CTaguu pasBUTUs, 0603HaYeHbl
npo6/ieMbl MPU3HAHWS ee HOCUTeneM CyObeKTWBHbLIX NMpas, BblAefleHbl BUAbI HOTapuaibHbIX NPoOu3-
BOACTB, B KOTOpPbIX pe6eHOK Ha NpeHaTasNbHOWM CTaaun pasBUTUS (DakTUYECKM yyacTBYeT, OCBelleHa
npo6neMaTyVKa OCYLIECTB/EHNsI Takux HoTapuasbHbIX NPov3BoACTB. [MpeanaraeTcs KOMMAEKC Mep,
Hanpas/eHHbIX Ha pelleHne Npo6eM, CBA3aHHbIX C ydacTveM pe6eHka Ha NpeHaTasnbHoli cTaaum pas-
BATUS B HOTapUa/ibHbIX NPOU3BOACTBaX.

KnioueBble cnoBa: [peHaTa/bHble MpaBa, 3auaThbii pe6eHoK, HOTapuasibHbIA npolecc,
HacneACTBEHHbIE OTHOLLEHNS, OTHOLLEHVS JapeHNs.

Shramova Oleksandra
notary proceedings involving a child in prenatal stage

The article deals with the definition of a child in prenatal stage, outlines problems of its legal capacity,
allocates notary proceedings involving a child in prenatal stage, highlights problems of realization of such
notary proceedings.

The article proposes a set of measures, aimed at solving problems related to notary proceedings
involving a child in prenatal stage.

Keywords: Prenatal stage, unborn baby, fetal rights, notary proceedings, inheritance, gift.
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