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HuknTOK ENneHa HukoiaeBHa
OCOBEHHOCTU UCMNONHUTE/IbHOW HAAMNCN HOTAPUYCA
KAK CMOCOBA OXPAHbI MPABA COBMECTHOW COBCTBEHHOCTW CYMPYIrOB

B cTaTwe ccneayeTcs cneyuduka coBeplleHnst UCNOMHUTENbHO Haanucy HoTapuyca B npoLecce
OXpaHbl NpaBa COBMECTHOW CO6CTBEHHOCTY CynpyroB. ABTOp onpefenseT Tpe6oBaHus K UCMOMHATEb-
HOI HaANUCK, OCHOBAHWSI ero COBEpLUEHMS!, NOCNEACTBUS,, 0COBEHHOCTY YBELOM/IEHNS LJOMKHIKA U 0651~
3aHHOC TV B3biCKATeSsl, NPeAnaraeT COOTBETCTBYIOLLYE U3MEHEHUS B HALMOHANIbHOE 3aKOHOAATENLCTBO
B Uccnegyemoii coepe.

KnioueBble cnoBa: UCMOMHUTENbHAA HAAMUChL HOTapuUyca, oxpaHa npasa 06Lieil CO6CTBEHHOCTMH,
Cynpyru, 4O/MKHUK, B3bICKATE/b.
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The article deals with the specifics of the executive commission of notary in the protection of rights
ofjoint ownership of spouses. The author defines the requirements for the writ of execution, the grounds
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NOTARIAL AND JUDICIAL SUCCESSION CERTIFICATE,
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The article deals with legislation relating to the procedure for acquisition of inheritance. The European
certificate of inheritance and the document confirming the right to inheritance is analysed, and legal
consequences arising for heirs is made.
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In the Polish legal system, as a result of
the enactment of the Act of 24 August 2007 on
amending the Act - the Notary Public Law and
other acts [1], a significant change in the method

of documenting the acquisition of the inheritance
by the heirs has been introduced. The essence
of this change is to replace the existing status of
the decision issued by the court confirming the
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acquisition of the inheritance with a system, in
which documenting the rights by the heir can be
done alternatively - either with the decisions of
the court, or on the basis of a certificate issued by
a notary, defined by the legislator as “a deed of
succession certification”[2]. The idea behind this
change was to relieve the courts of actions that
can be performed in a different mode [3]. It is also
important to point out the significance of the works
aiming at creating a European Certificate of Inher-
itance [4], as a document, which does not have to
come from the court, which is effective throughout
all Member States, confirming the right to inher-
itance. The regulation also introduces a Euro-
pean Certificate of Succession. This document
is issued by the authority conducting the inherit-
ance proceedings for the needs of heirs, legatees,
executors of the testament or administrators of the
estate, and can be used, when it is necessary, to
prove their rights and privileges in other Member
States [5]. Upon its release the European Certifi-
cate of Succession is recognized in all Member
States without the need for special procedures. In
connection with the new, alternative way to deter-
mine the right to inheritance, the basic assump-
tions and characteristics of both modes and their
mutual influence will be indicated.

The Polish law does not impose a duty to
obtain the confirmation of acquisition of inherit-
ance or the deed of succession certification by the
heir [6]. Without the confirmation of acquisition of
inheritance or the notary succession certificate,
the heir can perform legal and factual actions
concerning the inheritance, and in particular may
possess the inheritance, manage it, and benefit
from it [7]. The heirs may also sell the inheritance
or part of it, and dispose of objects (items, debts
etc.), which belong to them [8]. Without the confir-
mation of the rights to inheritance, the hairs may
also bring an action pursuant to Art. 1029 of the
Civil Code [9] and prove in this dispute that they
are the heirs [10]. These documents are also not
necessary for the creditors of the deceased, lega-
tees or persons entitled to a legitimate to bring a
legal action against the heir [11]. All these legal
consequences arise for the heirs, not from the
subjective right arising from inheriting, but from
the fact that they became the owner of the items
included in the inheritance under the law at the
time of the testator's death, and so actually these
effects are covered by the construction of univer-
sal succession.

Lack of the decision confirming the acquisition
of inheritance does not prevent a third party from
brining a legal action against the heirs. A third
party who does not claim rights to inheritance,
may prove a right to the legal succession after the
deceased with all the evidence, because in this
field the rule of Art. 1027 of CC cannot be applied.
This is independent of whether the party proves
the existence of any subjective right of the heirs
or not. A. Szpunar indicates that the construc-
tion contained in that provision was supposed to
be in favour of the existence of subjective rights
resulting from the inheritance. The deed of suc-
cession certification is an additional, next to the
decision confirming the acquisition of inheritance,

document, by which the heir can prove the right
to inheritance. The preparation of the deed of
succession certification is a conventional activity
involving the confirmation, in the form of a notarial
act, of the fact of a statutory or testamentary inher-
itance, with the exception of inheritance based on
special testaments, performing of which needs to
be done in a presence of a notary or other author-
ized person, taking into account the specific ele-
ments and principles, which are required by the
provision of the law or the will of the parties [12].

1. Judicial succession certificate

Final decision of the court confirming the
acquisition of inheritance by statutory heirs (Art.
931-937 of CC) or testamentary successors (Art.
959-967 of CC) creates a legal presumption that
the person mentioned in the decision is the heir
(Art. 1025 § 2 of the Civil Code), entitled to claim
the right to inheritance against third parties who
do not claim any rights to inheritance (Art. 1027 of
CC) and to dispose of the rights that are included
in the inheritance, with the consequences arising
from Art. 1028 of CC for third parties [13].

According to Art. 1025 § 1 of CC, the decision
confirming the acquisition of inheritance is made at
the request. Only in the case provided in Art. 681
of CCP the court shall confirm the acquisition of
inheritance ex officio. As for the repeal or change
of the ex officio final confirmation of acquisition of
inheritance compare Art. 678 and 690 § 2 of CCP.

Persons having an interest in seeking
confirmation of acquisition of inheritance (Art.
1025 § 1 of CC) are in particular: the actual or
implied heir, the person who has common rights
or obligations with the testator, the creditor of
inheritance or the creditor of heirs, the buyer
of inheritance or part of inheritance, the legal
successors of the above-mentioned persons,
as well as the executor of the testament and the
inheritance curator. According to Art. 1109 of CCP,
in relation to inheritance opened abroad, but under
the jurisdiction of the Polish court, pursuant to Art.
1108 § 1 of CCP, the request for confirmation of
acquisition of inheritance may be filed by a Polish
diplomatic mission or consular office. As pointed
out by the Supreme Court [14], the requirement of
the court during the proceedings for confirmation
of acquisition of inheritance for determination
whether a person claiming its share in such a case
has a legal interest conditioning the possibility of
becoming a participant in the proceedings, is not
detrimental to the rights and freedoms declared in
Art. 21 paragraph 1 and Art 64 paragraph 1 of the
Constitution of the Republic of Poland and Art. 8
of the ECHR.

The subject of the applicant's requests is the
confirmation of acquisition of inheritance after a
particular testator. However, the claim to confirm
the acquisition of inheritance in favour of certain
persons is not an essential part of the content
of the request, as the court, regardless of the
applicant's claims, confirms the acquisition of
inheritance by the real heirs (Art. 677 § 1 of CCP)
[15]. The applicant must, however, indicate in the
request as concerned, the persons who are not
only mentioned in the testament, but also those
who are entitled by the law to the inheritance,



include information about the testaments
prepared by the testator, and in the case of the
statutory inheritance - also about any farm or
land contribution in any agricultural production
cooperative included in the inheritance [16]. The
application must be accompanied by the proof of
death of the testator and the proof stating the last
place of residence of the deceased, unless the
place has been given in the submitted document
from the files of civil status.

The hearing is mandatory, unless the content
of the request states an obvious lack of the
entitlement of the applicant (Art. 514 § 2 of CCP).
The obligation to summon to a court hearing of
the people who can be established as statutory or
testamentary heirs, states that summoning of the
statutory heirs is necessary even if the testator in
the testament established the heirs to the entire
inheritance estate and if the last will does not arise
any objections as to its validity, and this is to allow
them to defend their rights [17].

At the stage of confirming the acquisition of
inheritance, beyond the scope of jurisdiction of
the court are issues such as: the composition
of assets of the inheritance estate, debt burden,
the inclusion by the testator in the testament of
records and commands as well as information
on how the inheritance was acquired. Beyond
the scope of jurisdiction of the court in the
proceedings for the confirmation of acquisition of
inheritance is the question of the method of the
acquisition of inheritance [18]. It is not permissible
to appeal against the lack of information stating
that the acquisition of inheritance occurred with
the benefit of inventory in the decision confirming
the acquisition of inheritance [19]. On the
other hand, the inclusion in the operative part
of the decision of the information on the direct
acquisition of inheritance can be the subject
to appeal [20].

The party seeking the release of the real
estate, which is obliged by the court to submit -
under pain of suspension of the proceedings -
the decision confirming the acquisition of
inheritance, has an objective purpose in initiating
the proceedings to obtain such a decision. This
means that the party has an interest in bringing
proceedings for a confirmation of acquisition
of inheritance. It cannot be assumed that for
obtaining the status of the person concerned it
is necessary to receive the results of the court's
evaluation of the validity of claims for the release
of the real estate. Such an evaluation would go
beyond the jurisdiction of the court and wouldn't
have any significance in the case of the release
of the real estate. In the light of Art. 1025 8§ 1 of
CC the request for the confirmation of acquisition
of inheritance can be submitted by anyone who
have an interest in it. This may be any person who
is interested in causing the legal consequences
associated with the final confirmation of acquisition
of inheritance, in particular the consequences
specified in Art. 1025 § 2 and Art. 1027 of CC.
The legal interest in this case acts as a legitimacy,
and precisely - as an entitlement to initiate
proceedings for the confirmation of acquisition
of inheritance [21].

2. Notarial succession certificate

The Act of 24 August 2007 on amending
the Act - the Notary Public Law and other acts
amended Art. 1025-1028 of CC. It introduced
the notarial succession certificate alongside the
court's decision confirming the acquisition of the
inheritance.

The deed of succession certification
drawn up by a notary refers both to statutory
and testamentary inheritance, but excluding
inheritance based on special testaments (Art. 95
of the Notary Public Law [22]). Registered deed of
succession certification causes the same effects
as a final court decision on the confirmation of
acquisition of inheritance (Art. 95j of NPL)[23]. In
particular, creates a presumption that the person
who has obtained a succession certificate is the
heir (Art. 1025 § 2 of CC), and that this document
is, next to confirmation of acquisition of inheritance
for a third person who does not claim the rights
to inheritance due to succession, the sole proof
that the heir has legal rights resulting from the
succession (Art. 1027 of CC)[24].

Before the preparation of the deed of
succession certification, the notary draws up
an inheritance protocol with the participation of
all persons who may come into consideration
as statutory or testamentary heirs (Art. 95b and
95c of NPL)[25]. After completing the inheritance
protocol the notary draws up the deed of
succession certification if there are no doubts as
to the existence of the national jurisdiction, the
content of the applicable foreign law, the heirs and
their share of inheritance (Art. 95e § 1 of NPL).
The notary includes on the inheritance protocol
the information that the deed of succession
certification has been drawn up (Art. 959 of
NPL). The notary refuses to draw up the deed of
succession certification in three cases mentioned
in Art. 95e 8 2 of NPL. The content of a deed of
succession certification is defined in Art. 95f § 1
of NPL[26].

According to Art. 95h § 1 of NPL, the notary
immediately after the preparation of the deed of
succession certification, makes its entry in the
register of deeds of succession certification (from
8 September 2016 - the Inheritance Register) by
inserting, through information and communication
system, the data referred to in Art. 95h § 2 points
3 to 7 of NPL. The notary signs the entry with
a safe electronic signature verified by a valid
qualified certificate. The notary, after receiving
the confirmation of registration of the deed of
succession certification, put an annotation of
the registration on the deed (Art. 95h 8 3 and 4
of NPL, from 8 September 2016 - Art. 95h § 2
and 3).

Article 95j of NPL indicates that the registered
deed of succession certification has the effects
of a final court decision on the confirmation of
acquisition of inheritance. Other provisions, both
substantive and procedural, indicate an equal
position of the court's decision on the acquisition
of inheritance and the deed of succession
certification regarding the effect, which is to
identify the persons entitled to the inheritance
estate and the size of their shares.
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3. Mutual relations between the notarial and Therefore, the notary will not draw up the deed of

judicial succession certificates

Article 1025 of CC indicates two ways to
obtain the confirmation of acquisition of inherit-
ance by the heir: through court proceedings and
before a notary. According to § 2 of this provision
the same presumption of being the heir is made
in relation to people who have a final decision
confirming the acquisition of inheritance, as well
as the registered deed of succession certification.
Also, other provisions of the Civil Code involve the
same, as described in these regulations, effects of
the two mentioned ways of confirming the rights to
inheritance.

Article 1026 of CC indicates that the confirma-
tion of acquisition of inheritance and the succes-
sion certificate of inheritance cannot take place
earlier than six months from the opening of the
inheritance, unless all known heirs have already
submitted the declaration of acceptance or rejec-
tion of the inheritance. The judicial confirmation
of acquisition of inheritance and the succession
certificate are mentioned together, resulting in the
same legal effects, in further provision of the Civil
Code, i.e. Art. 1026, 1027 and 1028 of CC.

The deed of succession certification is drawn
up by a notary and is included in the notarial
actions of a separate nature, not constituting a
notarial deed [27]. The deed of succession cer-
tification is therefore considered a judicial suc-
cession certificate, although made by a notary.
Despite equality in many aspects, the decision
confirming the acquisition of inheritance and the
considered deed, the legislature gives priority to
the court's decision confirming the acquisition of
inheritance [28].

Despite the equal status of the judicial and
notarial confirmation of rights to inheritance, the
latter is a subject to a number of important limita-
tions. Those are mainly the result of the assump-
tions that formed the basis of creation of the
institution of the notarial succession certificate,
as a form of acknowledgment of rights to inher-
itance in indisputable and simple situations. The
first is ensured by the obligation to participate in
the notarial actions of all persons who may come
into consideration as statutory and testamentary
heirs. The second is secured by the limitation of
possibilities of obtaining a notary certificate con-
firming the rights to inheritance only to cases of
statutory inheritance and inheriting on the basis of
ordinary testaments. The special testaments are
excluded, with an indication that in relation to this
category of testaments “it is a rule to conduct evi-
dentiary proceedings, during which it is necessary
to examine witnesses of the testament, to assess
the reliability of the statements submitted by them,
and these actions should naturally be reserved
exclusively for jurisdiction”.

According to Art. 95a of NPL, the notary
draws up the deed of statutory or testamentary
succession certification with the exception of
inheritance based on special testaments [29].
This regulation lists only some limitations of the
notarial way to obtain the succession certificate.
There are subjective and objective limitations
during the preparation of the notary certificate.

succession certification if the inheritance is based
on a special testament, if there is no consistent
request of the parties for settling the inheritance
by a notary, if, after the preparation of the written
inheritance protocol, the notary has doubts as to
the heirs and their share of the inheritance, and
if the testator made a debt collection record in
relation to the person to whom the testator made
the record and the subject of the record (Art. 95e
§ 1 of NPL), due to absence of spouse of the
deceased and relatives entitled to statutory inher-
itance, the inheritance falls on the statutory heir,
the municipality or the State Treasury (Art. 95e § 2
point 3 of NPL), the testator at the time of death
was a foreigner, or not having any nationality, did
not live in the Republic of Poland or in the inher-
itance includes property rights or possession of
real estate located abroad (Art. 95e § 2 point 4 of
NPL), the inheritance was opened before 1 July
1984, while meeting all necessary prerequisites,
the testament (with the exception of the notarial
testament), which is the basis for inheritance, was
filed in court [30].

Apart from the above-mentioned negative
circumstances, which exclude the possibility of a
notary succession certificate [31], the notary will
refuse to issue the deed of succession certifica-
tion, if the opening of the inheritance occurred
earlier than six months ago, and not all heirs and
the persons entitled due to the vindication record
submitted statements of acceptance or rejection
of the inheritance (Art. 95c § 3 of NPL), the parties
have not submitted to the notary all of the legally
required documents to draw up the inheritance
protocol (Art. 95c § 4 of NPL), a decision confirm-
ing the acquisition of inheritance has been previ-
ously issued in relation to the inheritance (Art. 95¢
§ 2 point 4 and Art. 95e § 2 point 1 of NPL), court
proceedings for the confirmation of acquisition
of inheritance are pending (Art. 95c § 2 point 4
of NPL), the deed of succession certification has
been previously issued in relation to the inherit-
ance (Art. 95e § 2 point 1 of NPL), the course of
preparing the inheritance protocol reveals some
circumstances, which indicate that during its
preparation not all persons who may come into
consideration as statutory or testamentary heirs
or the persons on whose favour the testator made
vindication records were present, or if other testa-
ments, which were not opened and announced,
exist or existed (Art. 95e § 2 point 2 of NPL)[32].

Doubts are also raised by the way of process-
ing the request for confirmation of acquisition of
inheritance in a situation where, before closing the
trial, the deed of succession certification consider-
ing the same inheritance is drawn up and regis-
tered, and in particular whether there is a basis
for the rejection of the request. Although the deed
of succession certification has the effects of a
final decision confirming the acquisition of inherit-
ance, it does not benefit from the principle of res
judicata. It is indicated that in such a situation the
deed of succession certification can be treated at
most as the so-called alternate adjudication of the
case and justify the dismissal of the request for
confirmation of acquisition of inheritance [33].



4. Conclusions

Upon the registration the deed of succes-
sion certification drawn up by the notary has the
effects of a final decision confirming the acquisi-
tion of inheritance, which means that only a reg-
istered deed creates a legal presumption that the
person mentioned in the deed is the heir [34]. This
deed has therefore the consequences of a final
court decision on the confirmation of acquisition
of inheritance. This means that the activity of a
notary obtains the status of a judicial decision, as
in the decision on the confirmation of acquisition
of inheritance, we also deal with the legal pre-
sumption arising directly from Art. 1025 § 2 of CC.

The court decision on the confirmation of
acquisition of inheritance and the notary succession
certificate have an equal status. According to Art.
1025 § 2 of CCP, it is presumed that the person
who has obtained the confirmation of acquisition
of inheritance or the succession certificate is the
heir. Art. 95j of the Act of 14 February 1991 on the
Notary Public Law constitutes that the registered
deed of succession certification has the effects of
a final decision on the confirmation of acquisition
of inheritance. It seems that the notary succession
certificate is justified in the absence of a dispute
between the heirs.
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OxoaHHa CTyA3iHCbKa
HOTAPIANBHE TA CYAOBE CBIAOLTBO NPO NPABOHACTYNHNLTBO:
HA MATEPIAZIAX CYLOBOI MPAKTUKN

Y CTaTTi po3rnsHy TO 3aKOHOAaBCTBO, L0 CTOCYETLCA NOPAAKY NpuAdaHHs cnaawuHun. MNpoaHaniso-
BaHO eBpOMelicbKe CBiAOLTBO NP0 NPaBo Ha CNajLMHy, SK AOKYMEHT, L0 NigTBEPLKYE NPaBo Ha ycnaa-
KYBaHHS, @ TakoX MpaBoBi HACNIAKW, AKi BUHUKAOTb AN CnajgKoeML,B.

KntouoBi cnoBa: HoTapiyc, cnaguivHa, CBigoLTBO, yHiBepcasbHe NpaBoHaC TYNHULTBO, Cya,.

AXoaHHa CTya3nHcKas
HOTAPUAJIbHON 1 CYLEBHOW CBUAETE/ILCTBO O NMPABOMNPEEMCTBO:
HA MATEPUANIAX CYOEBHOW MPAKTUKN

B CTaThe pacCMOTPEHO 3aKOHOAATEeNbCTBO, Kacawliuecs nopsgka npuobpeTeHus HacneacTsa.
MpoaHanu3vpoBaHo eBponelickoe CBUAETENLCTBO O MNpaBe Ha HacneAcTBO, Kak AOKYMeHT, nof-
TBepXalowWwwii NpaBo Ha HacnefoBaHve, a Taioke NPaBoOBble NOCNEACTBUsA, KOTOpble BO3HUKAKT /15
HacneAHVKOB.
KntoueBble cfoBa: HOTapuyc, HacNeACcTBO, CBUAETENLCTRO, YHBepCcalbHOe NpaBonpeemMcTBO, Cys.
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