IOPUANYHUIA BICHUK, 2013/2 'S1515151515 15 1515 s S s e ) ) ) 5 5 g g g

KOHCYJIBTALTIT

0. Ops3ix,
KaHIWAAT I0PUANYHHX HayK, JOLEHT Kadeopy LHUBIIBHOTO NpaBa
HaujonansHoro yHiBepcuteTy «Ognecbka 0pUAHYHA aKaleMisi», IPUBATHUH HOTapiyc

CITAAKYBAHHA 3A 3AKOHOM:
KOMEHTAP 10 3AKOHOJIABCTBA YKPAIHU

CrnankyBaHHsS 3a 3aKOHOM € OIHUM 3
BUMIB CMAAKyBaHHS, L0 TMependayeHun
LIMBiIbHUM KOAEKCOM YKpaiHH (mami —
LIKY). B ocHOBYy cnamkyBaHHSl 3a 3aKo-
HOM TIIOKJIaJleHa YyMOBa HAafIBHOCTI MiX
CMafKoJaBlleM Ta CMaJKOEMLEM POIUHHUX
3B’A3KiB BianosigHoro pisHa. [Ipu gomy pi-
BeHb CIOPiIHEHHS BMJIMBA€ HA YEProBiCTb
3aknvKaHHsa 10 crnaakyBanHs. [IKY Bcra-
HOBJIIOE MPIOPUTET 3aMOBITY K OCTAHHb-
ol BOJII CMaIKOAABLS Ha CMagKyBaHHS 3a
3aKOHOM: CMaJKyBaHHS 3a 3aKOHOM 3[iH-
CHIOETbCS JIMIIEe 3a BiACYTHOCTI 3aloBITY
a60 BHU3HAHHS 3aMOBiTy HeIiUCHUM, He-
NPUUAHATTS abo BiAMOBM Bil NPUHHATTA
CHAJIIMHU CHAafKOEMLSIMH 3a 3alloBiTOM,
a TaKOX Yy pasi HeOXOIIeHHS 3aloBiTOM
yciel chnaflidHu, TpaBO Ha CHAAKyBaH-
HSl OIEpPXYIOTb 0COOM, 110 BU3HAYEHHi Y
cT. cT. 1261-1265 LIKY (u. 2 cr. 1223
LIKY). Otxe 32 nepeJsliveHUX YMOB MOXKHA
TOBOPUTH TPO HASsIBHICTb CMaJKyBaHHS 3a
3aKOHOM B 3aJIe’KHOCTI Bill piBHA cropin-
HEHHS i3 CIagKOAdaBLEM.

[cHYIOTb TpU MOXKJIMBI JIiHIl cropigHeH-
Hs — BUCXigHa, HU3XigHa Ta 60KoBa. Buc-
Xi[Ha JIiHiSl CITOPiTHEHHS BU3HAYAETHCS Bifl
HiTed 1o 6aTbKiB, y CBOIO Yepry HHU3XigHA
JIiHiS CITOPiIHEHHS BU3HAYAETLCH Yy MPAMO
MPOTUJIEKHOMY HaMpsIMKY, Bifl O0aTbKiB 10
mited. [HIIMM YMHOM BHM3HA4ae€TbCs OOKO-
Be CIIOPiIHEHHS, B OCHOBY SIKOTO MOKJIazie-
Ha HasIBHICTb CIIJIBHOTO 3i CIaIKOIdaBLIEM
poau4a BUCXiIHOTO CTYINEHS CIOPiAHEeHHS.
Jlo pomnuiB 3a 60KOBOIO JiHi€O cropin-
HeHH$ BIIHOCATbCS pigHi OpaTu Ta cecTpu
CTMa/KO/aBLIs; ABOIOPiAHI OpaTH Ta CECTpPH;
pioHi, OBOIOPIAHI ASABKO, TiTKa, NJeMiH-
HUK Ta mieMiHHAUS. CTymiHb CIOpinHeH-
HS BH3HAYAETbCS KIJBKICTIO HApOIXKEHb,

10 BiIJa/sI0Th poaxya Bifl CralKoAaBLS,
ajle HapoIKeHHS caMoro poauuya He Bpa-
XOBYETBCS.

Takox BaKJMBHUM Yy TpOLECi CHaaKy-
BaHHSI 3a 3aKOHOM € BHU3HAUEHHS YacTOK
y CHNaJUIHHI, KiJBKICTb SKUX 3a/€KUTb Bij
KIJIBKOCTi CHAaAKOEMLiB, IO CHNaAKyIOTh.
[Ipu upomy cJif BpaxoByBaTH MpPe3yMILiI0
PIBHOCTI 4aCcTOK yCiX CHaAKOEMLIB y CHai-
II1HI, 1110 BCTAHOBJIOEThHCH ¢T. 1267 LIKY.
Bogrouac IIKY BcTaHOB/IIOE MOXKJHBICTDH
CMafKOEMIIB 3M{HHTH PO3MipH IX UYaCTOK.
Tak, u. 2, 3 ct. 1267 LIKY BcTaHoBJIIOE, 110
3a YCHOI0 yTOMOI0 MiK COOOI0 CMaJKOEMIIi
MOXKYTb 3MiHUTH PO3MipH IX 4acTOK LIOAO
pyXoMOro MauHa, siKe CKJAaJa€ CHajlluHy,
Ta 3a NMUCbMOBOIO YTOJIOI0, 1110 MOCBIAYYETh-
Csl HOTapiycoM — IIOJ0 HEPYXOMOTo Maw-
Ha Ta TPAHCIOPTHUX 3ac006iB. 3 MPHUBOLY
3MiHM YaCTOK CHNaJKOEMLIiB Yy CHaIlUHi
3Beprae yBary Te, wo LKY nonyckae ue
HaBiTh Ha MiACTaBi yCHOI JOMOBJIEHOCTI
MiXK CTaIKOEMUSIMH MO0 PYXOMOTO Maw-
Ha. Asle X, Ha Hall TIOIVISIA, LS HOPMa €
TaKolo, 1110 He BiJIOBifae HarajJbHUM IIOT-
pe6aMm cycHiJbcTBa Ta MOBUHHA OYyTH 3Mi-
HEHOI0, OCKIiJIbKH YCHHUH XapakTep MoAiOHOT
YTOI¥ MOXK€ TMPU3BECTH [0 3JOBXKHUBAHb 3
60Ky HemLOoOpPOCOBICHUX CMaAKOEMIB, SKi
3aX0UyTb BH3HATH CBifOLTBa MpO MPaBo
Ha CHaAUIMHYy TaKHWMH, L0 BHAAHi 3 MOpy-
[IeHHSM iX MpaB Ta iHTepeciB y 3B’S3KY i3
3MEHIIIEeHHSIM YacTKH y CHaIiluHi. 3amobir-
TH UMM 3JIOB>KHBAHHSIM MOXKe JIMIIE MHCh-
MOBE CBi4eHHS YyCiX {HIIMX CIaAKOEMLIB,
sike OyJe HaaHO HUMU OCOOHUCTO, MPO TMif-
TBEPIKEHHS1 HAsIBHOCTI YCHOI YTroau Mpo
3MiHy PO3Mipy 4acTOK y CIaJIlIHHI.

Crarramu  1261-1265 LIKY Bcra-
HOBJIIOETbCS ~ UEProBiCTb  CMNAAKyBaHHS
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3a 3akoHOM. [loyeproBicTb OTpUMaHHS
CMAagKOEMIIIMH 32 3aKOHOM TpaBa Ha
CMaJKyBaHHsSI BCTAHOBJIOETbCS CT. 1258
HKY. Ilpunuum, 3a fIKUM 30iHCHIOETHCH
YeproBiCTh CHNAAKyBaHHS, BCTAHOBIJIIOE,
110 KOXKHA HACTylHa uyepra CHafKOEMLB
32 3aKOHOM OJIepXKy€ TpPaBO Ha CHaIKy-
BaHHS Yy pasi BiACYTHOCTI CHagKoeMLiB
nornepeaHbOl Uepru, yCyHeHHs iX Bix mpa-
Ba Ha CMAaAKyBaHHS, HEMPUHHATTA HUMHU
crnafliyMHy abo BiAMOBH Bif 11 MPUUHATTS,
KpiM BHUMNAankiB, BCTaHOBJEeHHX cT. 1259
LHKY. Bonnouac LIKY BcTaHoBsI0OE CUTY-
alil, 3a AKUX He3aJIe}KHO Bij Ha/eKHOCTI
no Tiel 4 iHIIOT Yeprd chnajgkoeMelb
no30aBJsieThcsl MpaBa Ha CHAAKYBaHHS
Ma#hHa cnagkomaBus. [lo Takux cuTyamiu
ct. 1224 UKY BinHOCHTb yMHCHe M036aB-
JIEHHS1 KUTTS CMaAKOIABUS YU OyAb-KOTO
3 MOXKJMBHUX CIAAKOEMIB a00 BUMHEHHS
3aMaxy Ha IXHE XHUTTH ocobamu, AKi Ma-
I0Tb TIOTEHLiHEe MpPaBO HA CMNaJKyBaHHS.
Ile moJsi0XeHHS He 3aCTOCOBYEThCS [0
0co0OH, IKa BUMHHJIA TAaKUU 3aMax, SIKIIO
CMaaKoJaBellb, 3HAIOYH PO Lie, BCE XK TPHU-
3HauyMB 11 CBOIM CIAAKOEMIIEM 3a 3arloBi-
ToM. TakoX He MawTb MpaBa Ha CHALKY-
BaHHS 0c0o0OH, IKi YMUCHO MepPellKOAKAIM
CIafKOLAaBlLleBi CKJIACTH 3allOBiT, BHECTH
JI0 HbOTO 3MiHM ab0 CKacyBaTH 3amoBiT i
UM CHpPSiM BUHUKHEHHIO TIpaBa Ha Craji-
KyBaHHSl Y HUX CaMMX 4YM B [HIIHUX OCi0
a60 crpusnn 36iMblIeHHIO 1XHBOI YaCTKH
y cnaaumwmHi. 3BicHO, mo Bci Ui o6cTaBu-
HU CTalTb INpPeIMEeTOM JA0Ka3yBaHHH Y
cynoBomy mnpoueci. Mo peui, y aucti Bu-
IIOTO CIeliaJi30BaHoro cyny YKpaiHH 3
pO3TJIsiy LMBINBHHUX Ta KPUMiHAJIbHUX
crnpaB «[Ipo cynoBy NpakTHKY pO3TJIALY
CrpaB Mpo crnankyBaHHs» Bix 16.05.2013
poxky Ne 24-753/0/4-13 3poGsieHo Buc-
HOBOK MPpO Te, L0 KoJo 0ci6, no36aByeH-
HS XKUTTS SIKUX ycyBae ocoby Bin mpasa
Ha CMagKyBaHHS, € BHYEPNHUM Ta UiTKO
BU3HaueHuM u. 1 ct1. 1224 LHKY — 1ue
CHafKoJaBellb Ta MOXKJMBI CIIagKOEML.
He wmoxe 6yTu migcraBoio ajisi yCyHeH-
Hs 0COOM BiJ NpaBa Ha CHaiKyBaHHS IO-
30aBJIeHHS HEW XKHUTTS iHIIOI 0COOH, sIKa
Ha MOMEHT BUMHEHHS 3JI0YMHY He MOTJa
OyTH MOXJHUBUM CHagkoeMieM. Aje B 1a-
HOMY BHUManKy Oyne BaKKO HOBECTH, IO
ocobi, sika BUMHWJIA BOWUBCTBO, OyJO Bi-

JOMO MPO HaMip CHaiKOAABLSA 3aJHLIUTH
3aMoBiT HAa KOPUCTh BOUTOI 0COOH.

[ITo cTocyeTbCcst iHILUKMX BUMAKIB 3Mi-
HU 4eproBOCTi CNaAKyBaHHS 332 3aKOHOM,
BcTaHoBseHux cr. 1259 LIKY, sayBaxu-
Mo, mo po Hux LKY BimHocaTbcs IBa BH-
NajKH:

— HOTapiaJbHOTO MOCBiIYEHHS LOTOBO-
Py Mpo 3MiHY 4eproBOCTi y CrafKyBaHHi;

— IOCTAHOBJIEHHSl CYAOM pillleHHS
PO HAafaHHS NpaBa Ha CHaJKyBaHHS 3a
YMOBH, 110 0coba MPOTATOM TPHUBAJOrO
yacy omikyBaJjacsi, MaTepiajibHO 3abe3mne-
yyBaJa, Hajiapasa iHIly JOMOMOry CHaIKo-
JlaBLeBi, IKHH yepe3 MOXMUIUH BiK, TSKKY
xBopoby abo Kaniurso 6yB y 6e3mMopaaHo-
My CTaHi.

Jlorosip npo 3MiHy 4eproBocTi y cHai-
KyBaHHi He MOXKe IOpYyLIyBaTH MpaB Ta
iHTepeciB cnagkoeMLiB, fKi He OepyTb B
HbOMY yuacTb. OgHAK BUHHKae MUTAHHS
LIOJ0 MOXKJ/MBOCTI 3MIiHH 4YeproBocTi Yy
CNajiKyBaHHI y BUNAAKYy HAasBHOCTI JBOX
CHAJKOEMLIB MepIIOl Yepri.

YsBumo, 1mo mnomep rp. X., B SKOro
3aJMLIMIOCH aBa cuHH, A. ta B., 3 gKux
He NIPOTH HaJaHHS NpaBa Ha CNaAKyBaHHS
CMaJKOEMIIO Apyroi uepru, 6paty mnomep-
goro — rp. [l., a {HIIMH CUH NPOTH i He
6axKae OpaTH y4yacTb y NOCBiAYEHHi AaHO-
ro J0roBOpY.

Sk BimoMo, mOroBip — Lie JOMOBJIEHICTD
nBox abo Oijbllie CTOPiH, CpsMOBaHA Ha
BUHUKHEHHS, 3MiHy 200 NPUIMHMHEHHS NpaB
Ta 000B’S3KiB, L0 POOUTH HEMOXKJIUBUM
MOCBiIUEHHS J0TOBOPY 32 YMOBH, LLIO JIHIIe
onHa ocoba xo4ye HOro yKJIajaHHsS. Takum
YUHOM, BMHHKae IpobjeMa LIOAO HalaH-
Hfl TpaBa Ha CHAJKyBaHHS CHAJKOEMLIO
iHIOl Yepru. 3 1bOrO NMPHUBOAY MPAKTHKA,
0 CKJaJacs y HoTapiaTi, BHpilIye Lo
npobseMy JnekinbkoMma crnocob6amu. [lep-
mu crnoci6 — 1e odopMJIeHHS 3asiBU
CHAJKOEMLS, MMIANUC Ha SAKIH 3acBiguyeHO
HOTapiajbHO, IPO HAJlAaHHS NIpaBa Ha craj-
KYBaHHS CMaIKOEMLIO {HIIOI UeprH, L0 €
(dopmanpHo nopymenHsam ct. 1259 LIKY, B
SKil MoBa He Juile Npo norosip. Hpyru#
crnoci6 — ue ykJaJaHHS JOTOBOPY JHIe
3a y4yacTiO CIaJKOEMIIS MEpLIOl Yepru Ta
CMaJKOEMIs, IKOMY HaJaeTbCsl MPaBoO Ha
CnajgKyBaHHA. Y JaHOMYy BHINAiKy ¢op-
MmanpHUX nopyueHb LIKY He BOauaeTbcs
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caMe 3aBISKM TOMY, 10 aOCTPaKTHICTb
00paHol 3aKOHOAaBUOI KOHCTPYKIIii 103BO-
Jisl€ TPAaKTyBaTH CJOBOCTOJYYeHHS «3aiH-
TepecoBaHi CHAAKOEMLi» HOBOJI LIHPOKO
i 3Beprae yBary Ha OIHYy 3 LEHTPAJbHUX
KaTeropiii npasa — iHtepec. o Toro x
MPUHIMI CBOGOIW AOTOBOPY, BCTAHOBJIE-
Hu# ct. 627 UKY, nae moxnuBicTh yknac-
TH NOTOBip i3 OyAb-IKUM 3MiCTOM, abu BiH
MpSMO He CyINepeuuB 3aKOHY.

Tax, no mepiuoi yepru crnaikyBaHHS 3a
3aKOHOM BiTHOCATBCS AiTH CMAAKOAABUS, Y
TOMY YMCJi 3a4aTi 3a KUTTS CHALKOAABLSA
Ta HapoJKeHi micas HWoro cmepTi, TOH 3
MOAPYAKKSI, KUK HOro MepexuB, Ta 6aTb-
ku (c1. 1261 LIKY). Jlana Hopma (hakTHy-
Ho myouioe cr. 529 IIK YPCP. Hesaxa-
I0YM Ha TIPOCTOTY KOHCTPYKWii cT. 1261
LKY, cain mat Ha yBasi NeBHi BUK/IIOUEH-
He, 9Ki OB 13aHi 3 0COOJUBOCTSIMH CIIajl-
KyBaHHA oco0aMu, gki OyJu nosbasJ/eHi
6aTpKiBcbKUX TpaB. Tak, 4.3 cr. 1224
LKY nosbasnsie mpaBa Ha CHaaKyBaHHS
3a 3aKOHOM OaTbKaMHM MicJis CMepTi CBOIX
NiTeH, 1010 SIKUX BOHU Oy/u 1o3baBieHi
6aTbKiBCbKMX TpaB i IXHi mpaBa He OyJu
TOHOBJIEHI HAa 4Yac BIIKPUTTS CHAALIUHH,
TOOTO Ha MOMEHT CMepTi CHaaKoAaBLS
(nutunm). Takox He MawoTh npasa Ha
CrajKyBaHHS 32 3aKOHOM 6aTbKH (yCHHOB-
JII0Bayi) Ta MOBHOJMITHI AiTH (yCHHOBJIEH]),
a TaKoX iHIII ocobu, fKi YXUISJIUCS Bif
BUKOHAHHS1 00OB’SI3Ky 100 yTPHUMaHHS
CrafikofaBlisl, SKIIO L oOCTaBHHA BCTa-
HOBJIEHA CYJIOM.

Awnanorignoro 3micty ILIKY Bcranos-
JIIOE HOPMH JJI CHAaNKyBaHHS TOMY 3
MOAPYAKS, 10 MepexuB iHmoro. Tak, He
MarTb MpaBa Ha CMAJKyBaHHS 32 3aKOHOM
oJlHa TicJas OfHOI 0CcOoOH, HIII0O MiXK SKH-
MU € HemiuCHUM abo BHU3HAHUHU TaKUM 3a
pilmeHHsaM cyny. fAxmo w6 BU3HAHUH
HeNiNCHUM TIiCJsi CMepTi OAHOTO 3 TOA-
PYX2Ksl, TO 32 IPYTUM i3 TMOAPYKKS, AKUH
Horo mepexuB i He 3HAB Ta He MIr 3Ha-
TH NP0 TepPelKOAUN A0 peecTpalil 1oy,
CYZ MOKe BH3HATH MPABO Ha CNaKyBaHHS
YaCTKH TOTO 3 MOAPYXKKS, XTO MOMep, Y
MaiHi, sike 6y/J0 HaOyTe HUMHU 32 4Yac 1bO-
ro 1ooby.

JlokyMeHTa/MbHe TiATBEPIKEHHS HasIB-
HOCTi POIMHHMX BiIHOCHH € 060B’I3KOBOIO
BMMOT0I0 JIJIst BUJA4i CITafKOEMLSIM CBiIO1I-

TBa MpPO MPaBO Ha CHAALIMHY 32 3aKOHOM.
[linTBepiKeHHSIM HASBHOCTI  POAMHHHUX
BiIHOCHH JJIl CMAAKOEMIIB MepPILOi Yepru
€ CBiIOUTBO MPO HApOAKEHHS NOUTHHH, B
SAKOMY CIaAKOMaBLs 3aMucaHo OaTbKOM
a6o MaTip’'10; CBiZONTBO MPO LLII06 3 Craf-
KOJaBLEM; CBiIOLUTBO TMpPO HaPOMKEHHS
crmagkogaBls, B HKOMy CltagKoeMellb 3allu-
CaHUU Horo 6aTbKoM abo MaTip’io.

Hpyry uepry chnagkoeMmlliB BHU3Hayae
cr. 1262 LIKY, BigmoBigHO 10 KOl M0
CMAAKOEMIiB JAPYroi 4epru BiAHOCATBCSH
crafiKoeMlli 60KOBOI JiHil CrOpiiHeHHS, a
came pinHi 6patu Ta cecTpH CragKoAaBLS,

Ta BUCXiOHOI JiHIl COpiiHeHHS — HOro
6aba Ta Ain sk 3 60Ky 6aTbKa, Tak i 3 60Ky
Marepi.

J1s  cnagkoeMmuiB  Apyroi  4yepru

(6patiB/cecTep) HeoOXiZHO HagaTH CBi-
JIOLTBO MPO HapOKeHHS CMaiaKoIaBls Ta
6paTa/ceCTpH, 3 AKHUX OyJe BCTAaHOBJIEHA
HasgBHICTb 0e3cnipHOTO (akTy CHiJBHOTO
6aTbka uu Mmatepi. Has 6abu ta miza He-
00XiZIHO HafaTH CBifOLTBO PO HAPOIKEeH-
H§l CMAaJKOJABLS Ta CBiIOLTBO MPO HApPOJ-
’KeHHa OaTbka ab0 MaTepi CIaiKoAaBLS
(3a/ekHO Bim TOTO, MO JiHII YHIX poauuiB
BiIHOCHTBCA CNAAKOEMElb), B SKOMY iX
6atbkoM abo MaTip'to Oyme 3amnuCaHUH
CIaJKOEMELlb.

Jlo TpeTboi 4epru crnagKoeMmiiB 3a 3a-
KOHOM 3rigHo cT. 1263 LIKY BigHOCSATHCS
poanyi crnagkonaBls 60KOBOI JiHil cropia-
HEHH{, a caMe PifHi AAIbKO Ta TiTKa.

JlokyMeHTaMu, 110 MiATBEPIXKYIOTb Ha-
SBHICTb POJWHHUX CTOCYHKIB CIAIKOEMLUS
TPEeThOI YEPTH, € CBIOLUTBO PO HAPOKEH-
HA CIaAKOJAaBLS, CBiIOUTBO IPO HAapOX-
KEHHS Horo martepi uu GaTbka (3asmexxHO
Bi TOrO, ISiIBKO / TiTKa MmO JiHii Marepi un
6aThKa), CBiIOLTBO PO HAPOKEHHS Crafl-
KO€MLisl, 3 IKOro OyJe BCTAHOBJEHO, IO Y
CHafKoeMLs Ta y MaTepi/6aTbKa CraaKo-
IaBUS €IMHI 6aTbKO Ta MaTip. ¥ BHUIAAKY,
KOJTM TMpi3BHILEe CMaJAKOEMLS 3MiHIOBAJIOCH,
nigasirae BCTAHOBJIEHHIO MPUYMHA, 3 SIKOI
BOHO 3MiHIOBaJ/JOCS, OCKIJIbKH Bill IIHOI'O
3a/eXKNTh, IKMH TOKYMEHT HeOoOXiIHO OT-
pUMYBaTH — YU TO CBIifOLTBO MPO LILIIOO,
PO po3ipBaHHA W00y, YH TO CBiZOUTBO
PO 3MiHYy Ipi3BHIIA, UM HABITb pillleHHS
Cy[y PO BCTAHOBJIEHHS HAasIBHOCTI POAMH-
HUX CTOCYHKIB.
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[linTBepmXKeHHST HAsIBHOCTI POIMHHHX
BiIHOCHH CHIaAKOEMIS i3 CIaaKoJaBlEM
iHoAi BHKJIMKae yuMasi TpyaHoli. Sk npa-
BUJIO, TPUUMHAMH LUX TPYIHOUIB € Je-
KiJIbKa MiACTaB:

— TIOMMWJIKM Yy HaNHMCaHHi NPi3BHIL,
iMeH Ta mo 6aTbKOBi, 1110 Oy/K AOMYyLIEH] y
MOMEHT BHJayi BilIOBiAHUX NOKYMEHTIB y
3B’A3KY 3 TPYIHOLIAMHU TMeEpeKIany;

— 3MiHa Npi3BUILA CMTaJKOEMUS AEKiJb-
Ka pasiB y 3B’S13Ky 3 YKJIAJaHHSM LLIIO0Y,
a 0co6JIMBO SIKIIO ILII06 YKIaAeHUH Ha Te-
puTOpil iHIIOI IepKaBH;

— BTpaTta abo 3HUILEHHS AOKyMeH-
TiB BHACJ{IOK OOMOBUX MAiH, KPaliKKH UM
CTUXIMHUX JIUX.

3a Takux OOCTABHUH CIIAAKOEMISAM He-
00XiIHO BCTAHOBJIOBATH HAaSBHICTb PoO-
NUHHUX BiTHOCHH Yy CYAOBOMY TOPSIIKY
y 0cOOGJMBOMY TPOBAMXKEHHI ILIJISIXOM
BCTAHOBJIEHHSI (PakTy, 10 Mae OpPHUIUY-
He 3HauyeHHs, abo LIISIXOM BUTpeOyBaHHS
BIIMOBITHUX JOBIIOK BiJ OpraHiB peecTpa-
Uil aKkTiB UUBIJIBHOrO CTaHY (HaanKnan,
ISl TiATBEPAXKEeHHS (haKTy 3MiHU AiBOYOTO
Mpi3BULIA Ha LI/0OHE, 32 BiICYTHOCTI CBi-
JOUTBA Mpo U006 y 3B'I3Ky 3 PO3ipBaH-
HSM LLTI00Y, CTaKOEMeLb MOXKe OTPUMAaTH
noBinky signosigHoro oprany PALIC mpo
nouto6He Npi3Bulle abo MOBHY KO0 aK-
TOBOTO 3alHUCy MPO YKJIAAaHHS LI0GY).

3rigHo cT. 1264 LKY no uyerBeproi
Yeprd CHaJKOEMIB 32 3aKOHOM BifHO-
cATbcsl ocobu, fKi mpoxkuBaau 3i crap-
KOJABIEM II'SIThb POKIB IO 4Yacy BiIKPHUTTS
CHAaILLUHU.

[TocranoBa Ilnenymy  BepxoBHoro
cyny Ykpainu (nani — Ilaenym BCY) Bin
30 tpaBHsa 2008 poky BH3HAuae, 1O TpPH
BUpIillleHH] CIIOpPYy IpPO NPaBO Ha CHAALIU-
Hy ocif, fiKi MpoXKHUBaJ/IM 3i ClagKooaBLEM
onHi€I0 ciM'€l0 He MeHII §K ITTh POKIB
JI0 4acy BigkpuTTa crnammunu (4etBepra
yepra CrnaakoeMUiB 3a 3aKOHOM), CyAaM
HeoOXiTHO BPaXOBYBaTH IMpaBHJ/a YACTHHH
npyroi crarti 3 CimelHOro Komekcy YK-
painu (nani — CKY) npo Te, mo cim'to
CKJaJalTb 0CO0M, fKi CHiJIbHO NpOXKHBa-
I0Th, MOB’513aHi CIMiJbHUM TOOYTOM, MAlOTh
B3a€MHIi npaBa Ta 000B’3KH. 3a3HaueHUH
' ATUPIUHUEU CTPOK MOBUHEH BUIIOBHUTHUCS
Ha MOMEHT BiIKPUTTS CHAALIMHU i HOro
HeOOXiIHO O0UMCJIOBATH 3 YpaxyBaHHAM

4Yacy CIIJIBHOIO MPOXKHBAHHA 31 CHagko-
JaBlleM OJHi€l0 ciM’el0 10 HabpaHHS YMH-
Hocti uuM Kopmexkcom. Takum unHOM, (akT
CHiNIBHOTO MPOXKUBAHHS BCTAHOBJIOETHCS
JIMILIEe Yy CYIOBOMY IMOPSIKY Ta [OBUHEH
NiATBEPIKYBAaTHUCA CBiA4eHHsAM o0ci6 Ta
BiIMOBIAHUMU JNOKA3aMH, L0 MiATBEPLXKY-
I0Tb HasIBHICTb CMiJIbHOTO MOOYTY, MpaB Ta
000B’s13KiB.

Jlo m’AToi uepru CHajKoeMLiB 3a 3a-
KOHOM, Bimmosimno mo crt. 1265 LKV,
BIIHOCATBCA iHIII POAWYI CHMAAKOLABLA N0
LIOCTOrO CTYIEeHSl CIOPiIHEHHS BKJIOY-
HO, MPUYOMY POAMYI OJIMAKYOIO CTYIEHS
CTIOpiIHEHHS YCyBalTh Bil TpaBa craf-
KyBaHHSl POJMYIB TOJAJBILOTO CTYIEHS
cropinHeHHs1. TakoX [0 1’STOI Uepru Bif-
HOCSITbCS YTPUMAHLi CHAAKOJAaBLs, AKi He
OyJu ujJeHaMH HOro ciM'l. Y TpHMaHUEM
BBaXKAETbCS HETOBHOJITHS ab0 Hermpaie-
3natHa ocoba, sika He OyJa 4JeHOM CiM'T
CIaIKOIaBIIs, ajie He MEeHII §K 11’ sITh POKIB
ollepKyBaJsia Bill HbOTO MaTepiajbHy A0IO-
Mory, 1o 6yJa ajs Hel eIMHUM ab0 0CHOB-
HUM JI?)KepeJsioM 3aco0iB [0 iCHYBaHHS.

JlokymMeHTa/bHe JOKa3yBaHHS (akTy
BifIHECEHHS CMAAKOEMUS A0 M'ATOI Yepru
CMAagKOEMIB 32 3aKOHOM € JOBOJI CKJIal-
HUM T[HUTaHHAM H Y KOXHOMY BHIALKY
Oyzne 3ajexaTH, Io-neplie, Bil HafBHOCTI
HEOOXIHWX CBIiIOUTB TMPO HAPOMKEHHS,
CMepThb, YKJIaJaHHA Ta PO3ipBaHHSA LLIIO-
Oy, pillleHHsI Cyay PO BCTAHOBJIEHHS (hak-
Ty, L0 Mae IopuaMuyHe 3HadeHHs (w1010
NiATBEPIKEHHS HAasBHOCTI POAMHHUX CTO-
CyHKiB) Ta iH., a Mo-Apyre, Bil HASBHOCTI
B YTPUMaHLSl NOKYMEHTaJbHOrO MiATBep-
JDKEHHS TepeJaHHd MaTepiaJbHOro yTpH-
MaHHs Bifl cnaakonabus (MMcbMOBi posnuc-
KU, TlepepaxyBaHHs Ha GaHKIBCbKi paXYHKH
yTpuMaHLs) Ta/a6o 10roBopy naTpoHaTy
(mmomo oci6, axi He nocarau 18 pokis), no-
TOBip JOBiUHOrO YTPUMaHHS Ta iH. ¥ CBOIO
yepry Ilopsimiok BuMHEHHS HOTapiaJbHHX
Ol HotapiycaMu YKpaiHW Bif 22 jioToro
2012 poxy (mani — Ilopsmok) Bu3Hauae,
10 10Ka3oM (akTy nepeOyBaHHS Ha yT-
pUMaHHI € pilleHHs cynoy, WO Habpaso
3aKOHHOI CHJIH, NP0 BCTAHOBJEHHS (haKTy
nepeOyBaHHSl HeMpale3gaTHO! YU HeMoB-
HOJIiITHBO! 0COOM Ha yTPUMAaHHi, B OCHOBY
SKOT0 MOXKYTb OYTH TMOKJaLeHi 3a3HayeHi
JOKYMEHTH.
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OcobauBe Mmiclie y mpouenypi crnaaky-
BaHHS 332 3aKOHOM 3alMae CragKyBaHHS
3a mpaBoM mpexactasienHs. Crattsa 1266
LHKY Bu3Hayae, WO BHYKHU, NPaBHYKH
CMANKOJABUS CHAAKYIOTh Ty YacTKy CHaj-
LIMHHU, sIKa HaJiexkana 6 3a 3aKOHOM IXHIM
maTepi, 6aTbkoBi, 6abi, nifoBi, TKOW BOHHU
Oy ¥ KMBUMH Ha 4Yac BiIKPUTTS CHAALIU-
HU; nipababda, npafif CnagKyoTb Ty YacTKY
CIaIIIWHU, TKa 6 HaJexaja 3a 3aKOHOM
ixgim mitam (6a6i, mimoBi cmagkomaBIls),
SKOU BOHU OyJM XKMBUMH Ha 4yac BiIKpHT-
TS CHANIIMHHU; TJIEMIHHHKH CIaJKoJaBLs
CMAAKYIOThb Ty YacTKy CHAAlMHUA, sKa
Haslexkana © 3a 3aKOHOM ixXHIM Marepi,
6atbkoBi (cectpi, 6paToBi crnagkomabus),
AKOU BOHU OyJIM KMBUMH Ha yac BiIKpHT-
TS CHNAALIMHK; ABOIOPIAHI OpaTH Ta CeCTpH
CMAafKOJNABLs CHAAKYIOTh Ty UacTKy CHaj-
LIMHHU, KA HaJexkana 0 32 3aKOHOM IXHIM
MaTepi, 6aTbKOBI (TiTui, nAABPKOBI cramKo-
naBls), KO BOHM OyJIM >KMBHMM Ha 4ac
BimKpuTTS cnamquuHu. CIiJbHOI PHCOI0
nepesiiueHUX CHUTyallid CcHagKyBaHHS 3a
NPaBOM MpPeACTABJEHHS € BiICYyTHICTb MiX
CIajJKOoJaBleM Ta CIagKOEMIEM IMEBHHX
POAMUIB HU3XIAHOI, BUCXiMHOI a60 GOKOBOL
JIiHil copigHeHHSs, SiKi Ha/jeXaTb N0 KOH-
KPETHOI 4Yepru CrnagkyBaHHS 332 3aKOHOM,
10 TPU3BOAUTb [0 3aKJMKAHHS (HILKX
CMaJKOEMIB B SKOCTi CMaIKOEMLIB Iep-
1101, IPYTol YK TPEeThOI YepTH.

Hanpukaan, momep rp. M., cnagkoewm-
LSIMU TIepLIOl Yepru sIKOro € HOro CHH Ta
npyxuHa. OmHak y rp. M. 6yB mle onuH
CUH, IKMH MoMep piK TOMY i B SIKOTO €
MasoqliTHs gouka (oHyuka rp. M.). 3a
JAaHUX YMOB OHYYKa, HEe BiHOCHYMCH [0
CMAJKOEMIIiB TIepUIol UYeprd BiAMOBiAHO
ct. 1261 LIKY, 6yne cmagkyBaTdh Ha piB-
Hi 3 {HIIMMHU CNagKOEMUSAMM IepIlol yep-
T, OCKiJIbKM BOHAa CHAAKy€ Ty YacCTKy
CIaAlIMHU, fKa HaJexxaJja 0 11 0aTbKOBI
(cuny rp. M.), AKO6M To# OYB KMBUM Ha
yac cMmepti rp. M. Lle#t Bunanox inoctpye
CMaJKyBaHHS 3a IMPAaBOM IMpelICTaBJAEHHS
M0 HU3XiAHIM JiHil cnopigHeHHS.

Awnanoriynoro Oyme cuTyaliss CHagky-
BaHHS 32 MPaBOM MpeACTaBJEHHS MO BHUC-
XinHil JiHii, 9K61 mMoMepsa OHyuKa, 6aTh-
KO $IKOI MOMep 0 CBOEI NOUKH. ¥ 3B’A3KY
3 UUM [JiI TmomepJsoi OHYy4yKu Oyjae cmai-
KyBaTH Ty 4YacTKy, fKa 0 HajexaJja HOoro

CUHOBI, IKOW TOM OYB KHUBUM HAa MOMEHT
cMmepTi cBoei nouku (OHyKHM).

CrnankyBaHHS 3a TPaBOM IpenCTaBJeH-
HSl 10 OOKOBiM JiHil CropifHeHHS 4iTKO
NPOCTEXYETbCA HaA MPOCTOMY BHIAIKY,
KOJM pilHUHM OpaT crnagkoiaBLs MOMep
0 HbOTO i Horo miTH (MJeMiHHHUKMA craf-
KOJaBlsA) CHNAaAKyloTh Ty 4YacTKy, fika 0
Haslexaia IXHbOMY 6aTbKoBi (6paTy HuHi
IOMepJIoro).

3 orssgay Ha Te, IO CMNaAKyBaHHS 3a
NpaBoOM IIpeACTaBJeHHS iCHye JHlle B
MeKaxX CMajKyBaHHS 3a 3aKOHOM, Ha HbO-
rO PO3MOBCIOJIKYIOTbCA Taki cami IpaBu-
Jla, 110 CTOCYIOTbCS PIiBHOCTI YaCTOK MiXK
CTMAAKOEMISIMU 32 TPABOM MpPeCTaBJIEHHS.
[Ipu ubOMy MOAITY MiXK CHAAKOEMUSMH 32
NpaBOM I[IpeACTaBJeHHs Mijdrae Juiie
Ta yacTka, sika 6 Hajexana 1X pPOAUYEBi,
SKOU TOH OyB KMBUM, TOOTO IX YACTKH He
€ pIBHUMM 3 UaCTKaMH i{HILUHUX CMaIKOEM-
LiB 32 3aKOHOM. Takox INpH CNajKyBaHHi
no npsAMid HU3XiAHIK JiHIl npaBo mnpen-
cTaBJeHHs1 nic 6e3 OOMeXeHHSI CTyTeHs
CIIOPiIHEHHS.

OxpeMo cJii1 3BepHYTH yBary Ha CHaj-
KYBaHHS YCHHOBJEHHMH Ta YCHHOBJIO-
pauamu. Crarra 1260 LIKY BcraHoBJIOE
PiBHUH OOCAT NpaB YCUHOBJEHUX HiTeH Ta
LiTed PiOHMUX, L0 JiKBilye Pi3HULIO Mix
IiTbMH OiOJIOT{UHHMH Ta YCHHOBJEHUMH Yy
npaBoBOMY KOHTeKcTi. [Ipu upomy HasiB-
HiCTb aKTy YCUHOBJIEHHS TATHE 32 c06010
BiZICYTHICTb MpaBa Ha CNagKyBaHHS, SK Y
YCUHOBJIEHOTO 1110JI0 CBOIX 0i0JI0rYHUX PO-
JUUiB TI0 BUCXiMHIH JiHIil, TaK i BiICyTHICTb
npaBa Ha CrMajakyBaHHS y 6ioJOTiUuHUX po-
JIWUiB M0 BUCXIOHINA JiHIl II00 YCUHOBJIE-
Horo. JloKyMeHTaMH, 110 MiATBEPIKYIOTb
HasBHICTb YCUHOBJIEHHS, € PillIeHHS CyLy
PO YCHHOBJIEHHS Ta BIiANOBiIHE CBimOL-
TBO IPO HApPOJXKEHHS NUTHHHU, B SKOMY
YCHUHOBJIIOBAY 3aMUCAaHUN OAaTbKOM ta/abo
MaTip’'10 YCHHOBJIEHOTO.

CrnanuuHa BiIKPUBAaeTbCS 3a MicCIeM
BIIKpUTTA cHaaldHud. YacoMm BigKpHT-
TS CHNaiIUMHU € JeHb cMepTi ocobu abo
JleHb, 3 SKOI0 BOHA OTOJOLIYETbCS MOMep-
aoio (4. 3 cr. 46 LKY). dkwo nporsarom
OfIHi€T MOO6W moMepsan ocobu, sKi mMorau 6
CTMAAKyBaTH OJHA TicJs OIHOI, CMaALIMHA
BiIKDUBAETbCS OJHOUACHO i OKPEMO LIOAO
KOXKHOI 3 HHUX. SKIIo Kijabka ocib, ki Mor-
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Ju 0 CrHajKyBaTH OJHA IICJS OMAHOI, TO-
MepJIM Mif yac CIibHOI /151 HUX Hebesrme-
ku (cTuxifiHOro JMxa, aBapii, KaTacTpohu
TOIO), MPUMYCKAETHCS, 0 BOHH TOMEp-
au opHouacHo (cr. 1220 LKY). ¥V ubomy
BUMAOKy CHAAIIMHA BiIKPUBAETbCS OITHO-
YacHO i OKpeMOo 100 KOXKHOI 3 IHUX ocib.
3asHayeHi Tpe3yMImuii  BCTAHOBJIITH
BiACYTHICTb NpaBa Ha CNaAKyBaHHS OJAHH
1I0J0 OJHOro B ocib, fIKi MoMepJ/u TaKuUM
yuHOM. BuK/lOUeHHAM € cuTyauil, KOJH
CIagKOeMellb, IKUU TTOMep X0u i uepes me-
KiJIbKa TOIMH MiCJf CNagKOAaBLd, aje Ha
HaCTYMHY 100y, He BBaXKAEThCS TOMEPJIUM
3 HUM OJIHOYACHO i y HbOT'O BUHUKAE MPaBO
na cnaguuny (n. 1.10 Tnasa 10 Pospin 11
HopﬂuKy). BeraHoBienHs uux (akTiB €
BaXKJIUBUM [/ 3'SICYBaHHSI CKJany Craf-
IWHHA. AKe, SIKIIO 0COOU TTIOMEPJIM OJIHO-
YacHO, HanpHK/Iai, APYKHHA Ta YOJOBIK,
TO 10 CKJady CHAAILMHKM KOXXHOTO 3 HHX
He Oy/le BIIHOCHUTHCS 4acTKa y CHAALIMHI
iHworo. YacoMm BiIKpUTTS CHAALIMHU IOC-
MEpPTHO peadiNiToBaHUX 0cCi0 € neHb MpH-
WHATTS pilleHHS paloHHOI KOMicielo 3
[UTaHb [10HOBJIEHHS NpaB peabiniToBaHUX
Npo TMOBepHeHHS MaiHa peabiniToBaHOro
a60 BifLIKOAyBaHHS HOro BapTOCTi cnaj-
KoeMLsIM Nepuoi dyepru. Koso crnagkoem-
I[iB MepLIol Yepru BU3HAUAETHCS HA NeHb
BMHECeHHs Lboro pimenns (a63. 2, m. 3
[lnenym BCY Bin 30 Tpasus 2008 poky).

MicueM BiIKpUTTS CHAAIIMHU € OC-
TaHHE Miclle NPOXKMBAHHS CIaAKOAABLS,
sKe BHU3HAUAETBhCS 3a MpaBHJIaMH CT. 29,
u. 2 cr. 1221 UKY. Bignosinno mo a6s. 4
q. 1 cr. 3 3akony Ykpainu «IIpo cBo6o-
[y TepecyBaHHS Ta BiMbHUH BHOip Micls
NPOXKUBAaHHA B YKpaiHi» MicueM MpOoxKH-
BAHHSl BBAXKAE€TbCA aJAMiHiCTpAaTUBHO-Te-
pUTOpiasbHa OAUHMLS, HA TEPUTOPil AKOT
ocoba TPOKMBAE CTPOKOM MOHAA IMIiCTb
MicqUiB Ha piK, 110 He BiANOBimae 3MmicTy
Hopmu LIKY. Crarra 29 LIK BcTaHoBIIOE,
10 MiclleM MpOoXKHUBaHHS (Di3UYHOI 0CcOOU
€ JKUTJIOBUH OYIMHOK, KBapTHpa, iHlIe
MPUMIlIeHHSs, TPUAATHE IJIs MPOXKUBAHHS
B HbOMY (TYPTOXKMTOK, rOTeJb TOLIO), Y
BiIMIOBIAHOMY HaceJIeHOMY MYHKTi, B KO-
My (isuuHa ocoba MpoXKHUBae MOCTIHHO,
nepeBakHo a6o TuMuacoso. [lnenym BCY
Bin 30 tpaBus 2008 poxy BKa3ye Ha HeoO-
XiIHICTh BM3HAUEHHS MiCLs MPOKUBAHHS

came 3a npaBusamu ct. 29 LIKY, ockinbku
3a iHIWKMX 0OCTaBUH yci ocobu, siKi mpo-
JKUBaAIM 31 CHajkoiaBleM Ha TepuTopil
aJIMiHICTPaTHBHO-TEPUTOPiaNbHOI ~ OfMHHU-
Ui, Ha TepUTOPil AKOI crnagKoaaBelb MPo-
JKMUBAB CTPOKOM MOHAA IIICTh MiCALIB Ha
pix, 6y#LyThb BBaXKaTUCS TAaKUMH 0COOaMH,
SKi MPUUHSIN CNAAUMHY Ha miAcTasi 4. 3
ct. 1268 LIKY.

fkuo cnagkonaBellb MaB Kilbka Micllb
NPOXKUBAHHS, MiCLleM BiIKPUTTS CHAALIU-
HU BBaXKA€TbCSd OCTAHHE MicClLe peecTpa-
uil crnagkomasus. BimmosimHo mo c1. 1221
LKY, skuo Micie mpoKUBaHHS CMagKo-
NaBLsl HeBigOMe, MicLeM BiIKpPUTTS Crajl-
LIMHHA € MIClIe3HaXOIXKEHHSI HEepPyXOMOro
MalHa ab60 OCHOBHOI MOTO YaCTHHH, a 3a
BiICYTHOCTI HepyXOoMOro MalHa — Miclle-
3HAXOMXKEHHSI OCHOBHO! YaCTHUHH PYyXOMO-
ro manHa. Ilicast cmepti BiliCBKOBOCTYX-
OOBLIB CTPOKOBOI ClyKO0M, a TAKOXK 0cCib,
fKi HaBya/JHUCsl B HaBUaJbHUX 3aKjanax,
10 PO3TAlLOBaHi 103a MicLeM iX NpPOKHU-
BaHHS, MiCLEM BiIKPUTTH CHAALHUHU BHU-
3HAETbCS Te Miclie, e BOHM IIPOXKUBA/U
JI0 TIPU30BY Ha CTPOKOBY BiMCBKOBY CJIyXK-
6y abo 10 BCTyNy OO BiANOBiAHOTO Hap-
4aJ/IbHOTO 3aKJafy.

[licas cmepti rpoMaasiHUHA, IKAH MPO-
JKMBaB y OyAMHKY-iHTepHaTi 1/ iHBaJi/iB,
BeTepaHiB, CaMOTHIX 0ci6 Ta Jofel Moxu-
JIOTO BiKy, IHIIOMY 3aKJaAi COoLiaJbHOro
NpU3HAUYeHHs, MiCUeM BiIKPUTTS CHAALIH-
HU BBa)KaeTbCsl MicLE3HAXOMKEHHS Bif-
MOBiHOTO 3aKJamy.

Micuem BigKpUTTS CHaAIMHU MicCJs
0ci0, MoMepJUX B YCTAaHOBax BHUKOHAHHS
NOKapaHb, BU3HAETbCS OCTAHHE MiClle TIPo-
XKMBaHHS 10 apewty (B3TTS mix BapTy).

[Ticss cmepTi rpoMafsiHAHA, SIKAH NPO-
JKMBaB Ha TepUTOPil MOHACTHUPS, Xpamy,
{HIIOTO KyJbTOBOTO OYAMHKY, MiCLleM Bif-
KPUTTSl CNAJILMHU BBaXKAETbCsl MiclLe3Ha-
XOJUKEeHHs! BinnosigHoro 6ymuuky (m. 1.12
[nau 10 Pospiny II Topsaxy).

Y cBolo uepry, micle BiIKpUTTS crnai-
LIMHK BH3HAUa€ Micle BeIeHHS CHaAKOBOI
CIIpaBH, OCKIJIbKH CIIaJIKOBi CIIPABH BiIKpPH-
BAIOTbCA 32 MiCLUEM BIIKPUTTS CIAILIVHH.

Y BUNagkax BiIKPUTTS CHAALIMHU Mic-
JIsl cMepTi 0cobH, y SIKOT € HepyXxoMe Mak-
HO Ha TepUTOpil iHIIOI AepKaBH, BCTyNae
B gmito 3akoH YKpainu «[Ipo mixkuapomne
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NpUBaTHe IIPaBO», BIAMNOBIAHO JHO HOPM
SKOTO OKpeMa CIajkoBa crnpaBa Oyme Bin-
KpUBaTHCS Ha TepuTopil Tiel nepkaBH,
Jle 3HAXOAUTbCS HEpyxoMe MalHO. Takum
YUHOM, CIAJKOBi CIpaBU 3aBOAATbCH OK-
peMo, aje 11040 MaikHa onHiel ocobu. He-

00XiZIHUM € 3’sicyBaHHSI 0OCTaBUHM, YH ic-
HY€ JIOTOBIip MPO MPaBOBY AOMOMOTY 3 Li€0
KpaiHOI0, e 3HAXOAWUThCS HEpyXoMme Mai-
HO, i UM B 1IbOMY JIOTOBOpi He NependaueHi
{HWi mpaBuWJ/Ia LIOAO CMNAaAKyBaHHS, HiXK B
yKpalHCbKOMY 3aKOHOJABCTBI.
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