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IIPOBJIEMHU TA CYA2KEHHA

YK 347.27

0. Ki3nosa,

JOKTOP IOPUIHYHUX HAyK, Npodecop Kadeapy LUBIJILHOIO Ta TOCNOAAPCHKOIO
npasa i npouecy MixKHapoAHOro ryMaHiTapHOro yHiBEPCHTETY

OCHOBHI HOPMATHBHI ITIOJIO2KEHHA
JOIrOBOPY 3ACTABH 3A IIMBIJIbHUM
3AKOHOJABCTBOM YKPAIHH

PerynioBanHsi 3a0esneueHHs]  BUKO-
HaHHS JOTOBIpHUX 3000B’sI3aHb B YKpaiHi
notrpebye HOBUX TMPAaBOBUX MeXaHi3MiB
3abesneyeHHs] [OBEpPHEHHS KPEAWTHHUX
KouTiB. B ymMoBax 06’eKTHBHOI TOTpebH
(hiHaHCYBaHHSI TOCMOAAPCHKOI Misi/IbHOCTI
npobJsiema 3abesnedyeHHs] BUKOHAHHS Kpe-
IUTHHUX 3000B’s13aHb HabyBae 0COOJHBO
BaKJIMBOTO XapakKTepy.

AxTyasnbHiCTh HayKOBOTO JO0CJIiIXKEH-
H§l NpaBOBUX MpobJeM peryJioBaHHS 3a-
6e3neuyBasbHUX BiIHOCUH 0OYMOBJIEHA
TaKOX HEJOCKOHAMICTIO YHHHOTO 3aKOHO-
JaBCTBa YKpalHU Mpo 3acobu 3abesneyeH-
Hs 3000B’si3aHb Ta MOTPe6OI0 HAayKOBOTO
0OI'PYHTYBaHHS L/AXiB HOT0 BLOCKOHAJEH-
Hfl, HEJOCTaTHbOIO TEOPETHYHOI0 PO3pob-
KOIO €IMHOTO MiAXOAY 0 iHCTUTYTY 3abes-
meueHHs 3000B’s13aHb, BH3HA4YeHHS HOro
Miclsl y cUCTeMi LMBIJIbHOIO MpaBa.

Mertol  pocnifkeHHSI € TeopeTHU-
He OCMHUCJIEHHSI T[PaBOBUX MpoOJeM,
MOB’sI3aHUX i3 3aCTOCYBaHHSM TaKOToO i3
3aco6iB 3abe3mneueHHs BUKOHAHHS KPeInT-
HUX 3000B’s13aHb, K 3acTaBa, Ha OCHOBI
npaub BiTUM3HSHHUX Ta 3aKOPAOHHUX Bue-
HUX, BUBUEHHS MMPABOBUX HOPM BiTUM3HS-
HOro Ta 3apyO0i>KHOro 3aKOHOHABCTBA Y
BKa3aHil ramyai.

Y pisHi Yacw JHOCHIKEHHSM IBOTO
NUTaHHS 3alMajucs BiToMi MpaBO3HAB-
ui M. M. Arapkosa, C. C. Anekcees,
I. O. basanos, B. A. Benos, C. H. bpa-
tych, M. 1. Bparincekuil, B. B. BitpsiHce-
kui, b. M. Tonrano, A. C. 3BOHULBLKUH,

O. C. lopde, JI. A. Kacco, B. B. Jly-
b, . 1. Metiep, I. B. HoBuupkuy,
C. B. ITaxwmas, K. I1. ITo6enoHOCLEB,

M. O. Moxposebkuit, T. @. llepienesy-
ya, T. C. lkpym, €. O. XapuToHOB Ta
{HLIi.

3BepTanUuch [0 AOCJIMKEHHS {HCTH-
TYTy 3acTaBH, He3a/JexXHO Bil TOro, 4H
lille MOBa NIPO PUMCbKe [IpaBo, YU LOPeBO-
JIIOLiHHEe 1MBiNbHE TpaBo, abo XK TPO Cy-
yacHi po60OTH YKpalHCbKHUX LMBIMICTIB, MU
060B’sI3KOBO CTHKAeMOCS 3 OJHI€I0 LyXKe
BaXKJ/JMBOIO Mpo6JeMOl0 — BHU3HAUEHHAM
MOHATTS 3aCTaBH, OCKIJbKH HyXKe CKJaf-
HO JOTPUMYBATHCh OJHOIO $KOro-HeOyIb
MOHSTTS, XapaKTepU3ylouu e SBHUILE.
Y pesyabTati BUHUKae BeJMUe3HA KiJb-
KiCThb «MOOIYHHUX» TMOHSATH, Ki iHKOJH [10-
CUTb CKJaJHO BiHECTH [0 3acCTaBH, Xoua
Ha NepLMH MOrJsSA B HHUX € XapaKTepHi
MexXi.

PersiameHTalist 3acTaBu 30iHCHIOETHCS
srinHo 3 riaBoto 49 LluBinbHOro Komekcy
Yxpainu (nani — LK Ykpainu), 3akonamu
Ykpaiuu «[Ipo 3acraBy» Ne 2654-XII Bin
02.10.1992 p., «IIpo imorexy» Ne 898-1V
Bim 05.06.2003 p., «[Ipo inoteune Kpemu-
TYBaHHS, Omneparii 3 KOHCOJiZ0BaHUM iIo-
Te4YHUM OOprom Ta inoTeuHi cepTU(iKaTH»
Ne 979-1V Bin 19.06.2003 p. Touro.

3rigHo 3i cr. 572 LUK Yxkpainu, gx i B
3akoni Ykpaiuu «[Ipo 3actaBy» — «B cuiy
3actaBu Kpenutop (3actaBomep:karesib)
Mae MpaBo y pasi HeBUKOHAHHS OOPKHHU-
koM (3acraBojaBuem) 3000B’si3aHHS, 3a-
fe3reyeHOro 3acTaBolo, OJepKaTH 3ajo-
BOJIEHHS 32 PaxyHOK 3aCTaBJIeHOr0 MaKHa
nepeBakKHO IMepel {HIIMMH KpeIiuTOpaMu
bOTO 60pKHUKA», onHak Ternep y LUK Yk-
paiHu 4iTKO BKa3aHO, L0 TaKe MepeBaxKHe
IpaBo Moxe OyTH 00MeXKeHO 3aKOHOM.
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TpaguuilHUMK TiacTaBaAMH BUHUKHEH-
HSl 3aCTaBU € JOTOBIp, 3aKOH abo CynoBe
pilleHHS.

Y UK VYxpaiuu mnig [OTroBOpoM po-
3yMIi€TbCSI «IOMOBJIEHICTh ABOX a0 Oijb-
lle CTOpiH, HanpaBJ/ieHa Ha BCTAHOBJEHHS,
3MiHy ab0 MPUNHUHEHHS LUMUBIBHUX MPaB Ta
060B’s13KiB» (4. 1 cr. 626 LIK Ykpaiuu).

KopexkTtyBaHHsl jmaHOoi cTaTTi Hajgae y
cBoidl pobori B. I'. Ouroxa, mo Mae meBHe
3HaueHHS 1J15 JOrOBOPY 3aCTaBH, 30KpeMa,
Ma€EThCsl Ha yBasi, 110 «BU3HAYeHHS 10ro-
Bopy y HoBoMy LIK ¥Ykpainu 6esmincraBHO
3BY)Ky€ HOro 3micT i 3BOAWTBH TiJIbKH M0
KOHCEHCYa/lbHUX JIOTOBOPIB, OCKINbKH Tep-
MiH «IOMOBJIEHICTb» BU3HATH KOHKJ/IOAEHT-
HUMHU OisiMH, abo AisiMU 3 nepenadyi MakHa
y peasibHHUX [OTOBOPax HEMOXKJUBO. Tomy
NIPOIOHY€ETbCS BU3HAUEHHS MOHATTS 10ro-
BOPY SIK IOPUIMUHOTO (DakTy — L& MpaBo-
YUH ABOX 4M Oifblie oci6 y BU3HaUYeHiH
3aKOHOJAaBCTBOM (POpMi, L0 CIPSIMOBAHUU
Ha BCTAHOBJIEHHS, 3MiHy a00 MPUNHUHEHHS
LMBiNbHUX MpaB Ta 0608 A3KiB» [1, 4].

3acTtaBHa ormepalis, SK PaBHJO,
0OpPMJISETbCS TTUCHbMOBUMHU JOTOBOPAMH,
icCHYIOTb 1Ba pi3HOBHAM THCBMOBOI (op-
MU JOrOBOpy — IMpOCTa MHUCbMOBA i HO-
TapiasibHa, a iHKoJM HeoOxinHa i Horo ne-
p2KaBHA peecTpawis.

Crarta 577 UK Ykpainu nependauae
HOTapiajibHe MOCBiYeHHS AOr0BOPY 3acTa-
BU i HOTO Jep:KaBHy peecTpauit. fKiio
npeaMeTOM 3acTaBH € HepyXxoMe MaHHO,
a TakoX B {HLWIMX BUMNAAKaX, BCTaHOBJe-
HUX 3aKOHOM, JIOTOBIp 3acCTaBH MifJsArae
HOTapiaJbHOMY TOCBiI4eHHIO. 3acraBa
HEpyXOMOTO MaWHa TMiaJsirae JIep>Kas-
Hill peecTpauil y BHUMaakax i B MOPSIKY,
BCTAHOBJIEHUX 3aKOHOM, 3aCTaBa PyXOMO-
ro mMaHa Moxke OYTH 3apeecTpoBaHa Ha
niacrtaBi 3asgBU  3acTaBoiepxkaress abo
3acTaBojaTtesisl i3 BHECEHHSIM 3aIlucy M0
JIEP>KABHOTO PeECTPy OOTSXKeHb PYXOMOT0O
MailHa.

¥ noroBopi 3acTaBU BU3HAYAIOTHCS CYTh,
po3Mip i TepMiH BUKOHaHHS 3000B’sI3aHHS,
3a0e3neyeHoro 3acTaBolo, HAETbCS OMUC
npeaMeTa 3acTaBM, a TaKOX BU3HAYalOTb-
cs {HIIi YMOBH, IOTOIKEHi CTOPOHAMHU [0-
rogopy (u. 1 cr. 584 LIK Ykpainu).

[IpaBo 3acTaBu BUHUKAE 3 MOMEHTY YK-
JIaJleHHS IOTOBOPY 3aCTaBH, a TOMi, KOJH

JIOTOBIp Mif/Iirae HOTApiaJbHOMY IOCBiI-
YeHHI0, — 3 MOMEHTY HOro HOTapiaJabHOTO
nocBigueHHs. Ko npeaMeT 3acTaBu Bif-
MOBiZIHO 10 IOTOBOPY a00 3aKOHY MOBUHEH
3HAXONUTHUCS Y BOJIOAIHHI 3acTaBoaeprKa-
TeJisl, IPaBO 3aCTaBU BUHUKAE Y MOMEHT
nepenaudi oMy npenMmeTa 3acTaBH.

PeasnbHI MOXKJIMBOCTI /151 MiJBUILEHHS
3abesneyyBasnbHOl (DYHKILiI 3acTaBH Ha
OCHOBi J0TOBOPY MiCTSITbCA B TOAAJBILO-
MY BIOCKOHAJIeHHi HOrOBipHOI MPaKTHKH
Cy6’€KTiB MiANPUEMHHULBKOI MHisITBHOCTI.
Oxkpim LluBinbHOTO KomeKcy YKpaiHU pe-
TyJIOBaHHS 3aCTaBHMX CTOCYHKIB 3IiH-
cHI0eTbcsl 3akoHOM Ykpainu «[Ipo 3acra-
By», B SIKill JOrOBOPY 3aCTaBU MPUCBSUYEH]
crarti 3 11 nmo 14, wo peryJio0Tb NUTaH-
H§l LIOJO CTOPiH AOroBOPY 3acTaBM, HOro
3micT, (opMmy, HaCJIIKKM HEZOTPUMAHHS
BHUMOT 110710 ()OPMU LOTOBOPY 3aCTaBH Ta
Horo HOTapiaJbHOTO MOCBiAYEHHS.

Bynb-sika i3 cramii moroBopy 3acTaBH
Ma€ 3HayeHH$ IS M0JAJbLIOTO PO3BUTKY
3aCTaBHHUX MPaBOBiIHOCUH, OJHAaK came
3BepHEHHS CTSITHEHHS Ha NpeIMeT 3acTa-
BU i peasi3alis mpeaMmera 3acTaBH € HaH-
6iMbLI BaXKJIMBUMH, OCKIJIbKH CaMe Ha HUX
BinOyBaEeTbCS BUKOHAHHS 3 BapTOCTi Mpe-
MeTa 3acTaBM BCiX BTpaT i BUTpaAT Kpeau-
TOpa, OB’ 3aHUX 3 MOPYILIEHHSIM 6ODPKHH-
KOM CBOT'O 3000B’sI3aHHS.

[linctaBamu 1/ 3BepHEHHS CTSATHEHHS
Ha MpeaMeT 3aCTaBU MOXKYTb CAYKUTH He-
BUKOHAHHS a00 HeHaJseXKHi BUKOHAHHS 3a-
6e3meuyBaHOTO 3aCTaBol0 3000B’sI3aHHS Y
3B’S3Ky 3 00CTaBMHAMH, 3a SIKUX BiNOBi-
Jae 60pPIKHUK.

Sk cipaBennuBo nomiuae B. B. IlInaxis,
OCKiJIbKM TiAcTaBa /5 3BEPHEHH§ CTSAT-
HEHH§l Ha MpeAMeT 3acTaBU He MICTUTb
NOpYLIeHHs [IOrOBOPY 3acTaBd, TO JO-
L{JIbHO BKJ/IOYATH B JOTOBip 3aCTaBH Taki
ymoBH: 1) mosokeHHs, sike mnepeabayac,
o (akT nmopyuieHHs 3060B’g3aHHS 3a JI0-
TOBOPOM IpPO 3aCTaBYy O3HA4Yae OQHOYACHO
i TopylIeHHS OCHOBHOTO 3000B’sI3aHHS.
Y MixKHapoIHi# AOroBipHiA MpPaKkTHLi faHe
TIOJIOXKEeHHS iMeHyeTbcsl K «cross default
provisions» MOJIOXKEHHS NPO MepexpecHe
HEBMKOHAHHS; 2) TMOJIOXKEHHs, 10 Nepej-
fauae MpaBO KpeAWTOpa BHUMAraTu Jo-
CTPOKOBOI'O BUKOHAaHHS 3a6e3redyyBaHOro
3aCTaBOI0 3000B’sI3aHHSI TIPH MOPYIIEHH]
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OGOP>KHUKOM CBOIX 3000B’si3aHb. Take Io-
JIO’KeHHs1 0CcOoOJIMBO e(peKTHBHE 3a HasiB-
HOCTI KPeAUTHOrO NOr0BOPY, HalaHHS a0bo
BUIIJIATa KPEOUTY MO SKOMY 3[iHCHIOETHCSA
B TpaHLLIax.

JlaHi 1mo/102KeHHSI MalTb JOCHUTb CHUJIb-
HY OXOPOHHO-BUXOBHY (DYHKLU{IO, OCKIJIbKH
OOpXKHUK 3HAa€, 110 SKIIO BiH MOMYCTHTb
NOpPYLLIEHHST OHOrO 3000B’s3aHHS, 1le aB-
TOMAaTUYHO CHPUYUHUTH MOPYLIEHHS iH-
KX Horo 3000B’s13aHb, 10 Oyne miacTa-
BOI0O BHMaraTl [OCTPOKOBOIO MOrallleHH$
OCHOBHOTO 3000B’si3aHHs. HeobxigHo Ta-
KOXK BPaxoByBaTH, 110 NiJ 3MicTOM 3abes-
MeuyBaHOI 3aCTABOK0 BUMOTH PO3YMilOThCS
icTOTHi yMOBH J0TOBODY, $IKMH IOCJHY-
JKUB TiACTaBOI0 BUHUKHEHHSI OCHOBHOTO
3000B’3aHHA, 3a0€3[1e4eHOro0 3aCTaBolo.

JI1s1 3acTaBHUX NPaBOBIAHOCHH MOYaT-
KOBa TOUKa BiAMiKy [Iii ZOTOBOPY Ma€ Mpak-
THUYHY LIHHICTb, OCKINIbKK HAEThCS MPO Yac
VKJIAJeHHSI JOTOBOPY.

Y TeopeTHM4YHOMY IJIaHi LiKaBe MHUTAaH-
Hfl Npo KJacudikalilo 10roBopy 3acTaBu
B paMKax IMOJiJeHHS LUBIJIbBHO-IPABOBUX
JIOTOBOPIB Ha peaJibHi i KOHCEHCYaJIbHI.

O. EpxoBnu mnpomnoHye $IK KJaacHi-
KalUiHUH KpUTepil BCTAHOBUTH MOMEHT
VKJIaleHHsI 1I0r0BOpPY, SIKUH BU3HAYAETHCH
3a/1e2KHO Bifl MpaBOBOl XapaKTepPUCTUKU
norosopy (morosip peanbHuM a60 KOHCEH-
cyanbHui). Bin 3asnavae, 1o moyatox mil
JOroBOpy — L€ i € MOMEeHT BCTYIly JOro-
BOPY B [il0 — «IOYaTOK Ail A0roBopy» i
«MOMEHT YKJaJeHHsl JI0TOBOPY» € CHHOHI-
MaMH. fKio norosip He HabpaB YMHHOCTI,
TO IOPUIMYHO JOTOBOPY HEMae, BiAOBiIHO
3000B’s13aTH Hi OIHY i3 cTOpiH, mependaue-
HUX TEKCTOM JIaHOTO IOTOBOpPY, HE MOXKHA.
Hemox/MBO 32 HOrOBOpPOM, SIKMH He Ha-
O6paB YMHHOCTi, BUSHAYUTH HOTr0 BUKOHAH-
Ha [2, 24].

JloroBip 3actaBu — Le 3acTaBHa oIle-
palis, a oTXe BH3HAYaJbHUM MOMEH-
TOM € BoJig cTopiH. [l BCTaHOBJEHHS
3000B’13aHHA 33 JOIOMOroI0 omeparil,
a TakoX [IJis 3MiHH 3MicTy 3000B’si3aHHS
HeoOXifHe yKJaneHHs1 porosopy. IlounHa-
I04H 3 PUMCBKOIO IpaBa, KOJM 3aBASKH
€KOHOMI{YHOMY pO3BHUTKY 3pocTaja Kijb-
KiCTh UMBIIBHUX oOTepauid, «HeoOXigAHO
OyJ0 nopsn 3 GopMaJbHUMU KOHTPAKTAMU
(moroBopamu), momyckaTd E iHwi, cusa

SKHUX OMupaJacs Ha 1X CyTb i BipHiCTb ab60
CYMJIiHHICTP KOHTPAKTiB. 3 4acoM IposiB-
Jsacs 1BOsIKA MiacTaBa onepauii: nepeaa-
ya peui 3 BiIOMOIO MeTOIO i B3a€MHa yroja,
TOMY Ha MepLIWH MJaH BUCTYIUJINA JOTOBO-
pH peasibHi i KoHceHCycHi» |3, 226].

B ocHOBi po3mexyBaHHS IOTOBOPIB Ha
peaJibHi i KOHCEHCYyaJ/IbHi JIE?)KUThb BU3HAH-
HSl IPaBOMipHUM (pakToM abo camoi yroau
(koHCeHcyanbHMI  10TOBIp) a6o mincTas
Ha yrofi nepenadi peui abo iHIIOro MaiHa
(peanbnuii porosip). O6unBa 1i MOMEHTH
MaloThb I1eBHe 3HAueHHd MpPHU YKJIaleHHi
3acTaBHO! yroau abo JOTOBOPY 3acTaBH,
IpH LIbOMY HeOOXiIHO MaTH Ha yBasi, 110
NpU BUKOHAHHI TaKOro JAOTOBOPY HOETh-
Csl TaKOXK MPO 3aXUCT IMpaB Ta iHTepeciB
CTOPIH.

JlocuTh uyacTo MpeaMeTOM CyTepeuku
MixK KOHTpareHTaMu € IUTAaHHA IIPpO BH-
KOHaHHSI 3000B’sI3aHHS, [10B’3aHe 3 BUOO-
pOM MpenMeTa 3acTaBH, HAMpPUKJAL, KOJH
ofHA i3 cTOpiH He Moxe abo He Xo0dye IMO-
BEPHYTHU MpeaMeT 3acTaBd B AIUCHOCTI i
HaroJisira€ Ha OIJaTi HOro BapTOCTi.

Y naHomy pasi MaeTbCsi Ha yBasi ajib-
TepHAaTUBHE 3000B’§I3aHHfA, aJje MHUTaH-
Hf — UM MOXKJIMBE BOHO MPH OOTrOBOPi
PO 3aCTaBy?

K. BepHiiTelin 3asHayaB, 110 AesKi 3
JIOTOBOPIiB IIPOCTO HE MOXKYTb MaTH aljb-
TEePHATHUBHOTO 3MICTY «3000B’3aTHCS aJlb-
TepPHATUBHO JI0 Ti€l YM iHIIOT Ail, 10 1O0CTaB-
JIeHHs Tiel abo iHIIOI Ail, 1O HOCTaBJeHHS
TOr0 YW iHLIOTO MpeAMeTa MOXKJWBO, aJje
OTPUMYBATH i BUAABATH MOXKHA JHLIE LI0-
HeOy[b TOYHO BHM3HA4eHe ... Y peasbHUX
noroBopax GOpPKHHK 3000B’s13aBCsT MOBEp-
HYTH KPEIUTOPOBi Te, 110 BiH OTPHUMAaB Bij
Hboro. ToMy 3a CBOEIO NPUPOJOI0 peasbHi
JIOTOBOPU He MOXYTb MaTH ajbTepHATUB-
Horo amicty» [4, 14]. Tlpu ubomy BiH BBa-
JKaB, 110 HedopMasbHi KOHCEHCYaJbHi J10-
roBOpH BCi MOIJIM MaTH aJII)TepHaTI/IBHI/Iﬁ
3MICT.

[Ipu 3actaBHill omepauil 3asiBa Mpo
BUOip KOHKDETHOrO MpeaMeTa BUKOHaH-
Hfl € ONHOOIYHUM BOJIEBUSIBJIEHHSM, SIKe
HarpasJieHe HILIH CTOPOHi i He mimisirae
BigMiHi.

Y upoMy mJaHi caif TOroguTHCH 3
norasggoM E. Bbormanosol, ska BBaxae,
1o 3asiBa OOp:KHUKa Mpo BUOIp mpenme-
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Ta BUKOHaHHSI € OAHOOIUHOIO oTepallielo,
HanpaBJ/eHOI0 Ha 3MiHY ajJbTepHATHUBHOTO
3000B’si3aHHs, |1 TpU peadisauil cTopo-
HOIO CBOTO NpaBa BUOOPY ajbTepHATUBHE
3000B’s13aHHST TPAHC(POPMYETHCS B MPOCTE
3000B’13aHHS 3 MT€BHUM IIPeIMETOM BHKO-
HaHHA. K0 K mpaBo BUOOPY HANEKHUTb
KPEIUTOPOBi, a 3HiUCHeHHS BHUKOHAHHS
OJHHM 3 TpeAMeTiB CTae HeMOXJHBUM
yepe3 Horo 3zarubesib, KpeAUTOp MOBHHEH
NPUAHATH Bil OOpXKHHUKA IpeaMeT, LIo
3a/IMLUUBCS, SKILO HEeMae MPOBHHU OCTaH-
HbOTO B 3arubeJii nmpeamera 3060B’g3aHHS
[5, 59-60].

TakuM 4uHOM, 1/ BUHHUKHEHHS MiX
cTopoHamu  npasooro  (morosipHoro)
3B’SI3Ky B peaJbHOMY JOTOBOPi, a came M0
TaKHUX MM BiTHOCHUMO JOTOBIip 3aCTaBH, OK-
piM HasiBHOCTI pakTy yroau HeoOXiHa Ha-
ABHICTb TAKOr0 IIPaBOCTBOPIOUYOrO HOPHU-
JU4YHOrO (akTy, K Mepefaya MalHa, caMm
(bakT nepenaui MalHa 0CTaTOYHO BU3HAUA€E
000MiJTbHUNA HaMip CTOPiH peajibHOro A0ro-
BOPY BCTYIUTH B JOrOBip, BUpaxeHe B IX
yromi. [l peasbHUX TOTOBOPIB BaK/iHBe
NI0YaTKOBe JOCSATHEHHS YTOAU BiTHOCHO ic-
TOTHUX YMOB JOT'OBOPY, TOB’SI3aHUX 3 Ie-
penayero MapHa.

3 MOMeHTy BHHUKHEHHSI IOTOBOPY 3a-
CTaBM IEepLIOYEPrOBUM 3aBIAHHAM € «Ha-
JieXKHe BUKOHAHHS 3000B’sI3aHHS».

M. B. bognap mnpaBuJBHO aKLEHTYE
yBary Ha TOMY, L0 «IIpo6JeMH BUKOHAHHS
3000B’s13aHHs, B TOMY YHCJIi 3MiCT, 3arajb-
Hi YMOBH, NPUHLWIMU BUKOHAHHS, He OyJ/H
npeaMeTOM KOMIIJIEKCHOTO TeOPeTHYHOro
NOCHII?KEHHST B YKPalHChKiM LMBiNbHO-
npaBoBii Hayui Hi 3a yacis ail HK YPCP
1963 p., Hi 3apa3 — ctocoBHO HoBoro LIK
Yxpainu» [6, 169].

Y Teopil UMBiJIBHOTO NpaBa i Ha NPAKTHU-
i BeJMKa yBara TpaauLUilHO NPUAIIAETHCS
(hopMasbHUM acrnekTaM AOTOBIpHUX BiIHO-
CHH CTOpiH, CbOTOIHI MM, O6e3yMOBHO, ja-
JieKi Bifl (popMaJjiiaMy, BJIaCTMBOIO PUMCb-
KOMY MpaBy, ajle iHKOJH i, Mepll 3a Bce e
CTOCYETbCS MOHATIHHOTO amapary, TakuH
(hopmaJiiaM pocTo HeoOXiAHUH.

Y BiTUM3HSHIA JiTepaTypi NHTaHHIO
Ipo BHUKOPUCTAHHA B 3aKOHOOAABYHUX TEK-
CcTax NpaBoBUX JediHIlil nNpuainsgeTbes
Maso yBaru i 3ae06isnbllIoro B Kepesax
BiH PO3IIANAETHCS JIUILE B KOHTEKCTi mpa-

BUJ IOpUAMYHOI TexHikd. Ha nam norasg,
JaHy Tmpo6JjeMy HeoOXiTHO PpO3TJsAaTH
HabaraTo wupliue, 6epydd Ha 030POEHHS
HOBi JOCSITHEHHSI T'epMeHeBTHUKM i CHHep-
TeTHUKH, OCKINIBKH «OKpPiM CYTO TeXHIYHHUX
NpaBUJ KOHCTPYIOBaHHA HediHiLil, € 1ie
i mpobseMa HOUiINBHOCTI Ta HEOOXiIHOCTI
3aKOHONABUUX Je(iHillil, 3HAueHHs Ta-
KUX JediHiuiil ans e@eKTUBHOI peaJizawil
IIPaBOBUX IPUIIKCIB, POJi HOPMATUBHHUX
nediHiuiil y 3abe3neyeHHi peaJizauii npu-
HUUIIB NpPaBOBOI BHU3HA4YeHOCTi, cTabi/b-
HOCTi IPaBOBOI CHCTEMHM Ta OJHOYACHO
THYYKOCTI 1IpaBa Ta iHUIi NMUTAHHS».

JloroBip 3acTaBM MOYMHAETHCS «3 MO-
MeHTy yKJalaHHS», a L0 caMe MU po-
3YMIE€MO MiJ LUM TePMiHOM, SIKUH BUKOPHC-
TOBYeTbCSl B pidHuxX cTtaTTax LIK Ykpaiuu:
«IIpO 3arajbHi YMOBH BU3HAHHS JOTOBOPY
yKJIafieHUM» upetbes B 4. 1 ct. 638; «mpo
MOMEHT YKJaJaHHS J0roBopy» B cT. 640;
«IIPaBOBI HACJIAKM yKJALEeHHS JOTOBOPY»
nepenbaveni B u. 1 c1. 585 i u. 2 cr. 631
Ta iH. JaHnuil TepMiH BxkuBaTh B [ocmo-
napcbkoMmy i Tocmomapceko-mpouecyaib-
HoMmy Kogmekcax. Ha mymky T. B. Boanap,
3aKOHOJaBelb Mifl TEPMIHOM «YKJIaJaHHSI»
[I03HA4Ya€ NOPSALOK, NPOLEAYyPY YyKJaLeH-
Hfl TOCIOJAPCbKUX JAOrOBOPIB, TOOTO Cy-
KYIHICTb 1 TMOCJiIOBHICTE BU3HAUYEHHUX
3aKOHOM Mill Y4YaCHUKIiB TOCMOJAPChKUX
BiITHOCUH ILOJAO Y3rOMXKEHHS 3MiCTy [0-
roBOpy Ta AOTPUMAHHS {HIIMX MpPOLELyp
(nepenaHHﬂ MalHa, HOTapiaJbHOrO MOC-
BilueHHs, JepXkKaBHOI peecTpauii), pe-
syabraToM (Hac/igKOM) BYMHEHHSI AKHX
i € BJacHe yKJ/aJaHHS NOroBOpy, TOOTO,
3 OJIHOTO 00Ky, NOCSITHEHHSI CTOPOHAMH B
HaJieXKHid (opmi 3rogu 3 ycCixX iCTOTHHX
YMOB JOrOBOpPY, a 3 IHIIOT0O — HaJaHHS
HOMYy XapakTepy IOpPUAHYHOrO (akTy, LIO0
€ TiACTaBOX BWHHUKHEHHS JOTOBIPHOTO
30608’si3aHHs [6, 87].

3a 'K YkpaiHu norosip BBaxKaeThbCsl
VKJIaJeHUM, SIKII0O CTOPOHU B HasleXHiH
(hopMi IOCATIM 3TOAM 32 BCiMa iCHYIOUUMH
YMOBaMH JOTOBOPY, Mifl AKUMU PO3YMilOTb-
€ YMOBHU IO MpeAMeT JOroBOPY, YMOBH,
BH3HAuUeHi 3aKOHOM $K icTOTHI abo Taki,
110 € HeOOXiAHHMMU [J1d AOTOBOPIiB AAHOrO
BH/lY, @ TAKOX YMOBH, BiIHOCHO SKHX 3a
3as1BOI0 X04 OM OJIHA i3 CTOpPiH MOBHHHA
YKJaCTH yTOfy, JOTOBip YK/Ia1a€ThCs LS-
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XOM TMpPOMO3HULil OAHi€l CTOPOHU YKJIACTH
norosip (odepra) i NPUHAHATTSA NPOMO3ULIL
(akuent) iHmowo croponowo (ct. 638 T'K
Yxpaiuu).

BinHocHOo ¢opmu moroBopy, TO BiH
MoxKe OyTH yKJaleHUH B Oynb-AKil Gopmi,
SIKII0O BUMOTH 11010 (hOPMH JAOTOBOPY He
BCTAHOBJIEH] 3aKOHOM.

Ha mincraBi aHanisy TeopeTHYHHX MO-
3UL{H, WO iCHYIOTb B CY4acCHOMY LMBi/b-
HOMY NpaBi, CyI0BOI MPaKTHKH, MOJIOKEHb
K Ykpainu BiH HaroJjollye Ha iCHyIOYi#
HEIOCJIiIOBHOCTI HACJiiKiB y pasi He-
JNOTPUMaHHS CTOPOHAMH  BCTAHOBJEHOI
3aKOHOM (opMH. 3 ogHOro GOKY, AOrOBip
BBA)KA€ThCSl HEYKJ/aJeHNUM, a 3 {HIIOro —
MOro MOXKHAa BHU3HATH HemilcHUM. AJe
BHU3HATH HENiNCHHMM Te, 4YOoro B3araJji He
icHye 3 IOpPUOMYHOI TOYKHU 30pY, HEMOXK-
JIMBO, OCKiJIbKH KOHCTpyKuUis cT. 1563 LK
YKpailHM OJHO3HAuHA: JIOTOBip BBAXKAETb-
csl YKJNaJeHUM 3 JOTPHUMAaHHS ABOX YMOB!
1) icroTni ymoBu; 2) HeoOxinHa (opma
IJ151 IBOCTOPOHHbBOI YTOIH.

TakuMm 4YMHOM, «SIKIIO CTOPOHH HOMO-
BUJINCSI YKJIACTH JOTOBIp y MeBHIH (opmi,
BiH BBa)KaeTbCsl YKJAJeHUM 3 MOMEHTY
HaJaHHS HoMy Liel (opMH, HaBiThb SKILO
3aKOHOM L$ (popMa AJist JaHOTO BUAY AOTO-
BOpIiB He BHMaraJsacs».

JoroBip 3acraBu, K NpaBWUJIO, YKJa-
Ja€eTbCsl Y MUCbMOBIH (popmi. 3aKOHOAAB-
CTBO, §IK BUJHO i3 BHUILECKA3aHOTO, Mepes-
6auae BUMAIKH, KOJU JIOTOBip 3aCTaBU Mae
OyTH 3aBipeHUH HOTapia/bHO, aje Mepul 3a
BCe Lle CTOCYETbCS BHUIMAIKIiB, B fKUX BHU-
SIBJISIETHCS aKLECOPHICTb (POPMHU 1OTOBOPY,
sKa € OJHI€I0 3 BJAaCTHBOCTeH 3abesmeuy-
BaJIbHUX 3000B’513aHb.

KpiMm BcTaHOBJeHHS KoJa Cy6 eKTiB
3aCTaBHUX IPABOBiHOCHH, B JOrOBOpi 3a-
CTaBU NOBHUHHI OYTH 4iTKO NepepaxoBaHi
icToTHi yMOBM H0OroBOpy, Xo4a TpPH HOTO
YKJIaJeHHI CTOPOHU MOXKYTb i He 3B€PHYTH
yBary Ha le, 3yNUHSIIOUUCh, SK TPaBHUJIO,
Ha 3BUYaMHUX YMOBAax J0TOBODY.

Jlo iCTOTHUX YMOB Takoro AOTOBOPY
B. A. BesioB BimHOCHTb: 1) icTOTHI yMoO-
BU THX Yroi, sIKi rapaHT NOBHHEH OyTH
3MIACHUTH B LiJAIX BHUKOHAHHS CBOTrO
3000B’13aHHs (0rOBOPiB 3acTaBH, MOpY-
KM, GaHKIiBCbKOI rapaHtii); 2) yMOBH IIpO
po3Mip i TMOPSNOK BUIJIATH BUHAropoax

MPUHIMIANOM TapaHTy 3a HajaHe 3abes-
nedeHHsi; 3) yMOBY PO 3MiCT MpaB 3a6e3-
neyyBaJ/ibHOI CTOPOHM (rapaHTa) Mo BimHO-
weHH 10 npuHumMnana [7, 309].

LlikaBo, 1o B CyHOBiH mpakTuui i 3
IAHOTO MHUTAHHS BUHUKAJMM TEBHI TPyI-
HOIi, TOMy BWIIMU rocrnomapcbkui cyn
YxpaiHu y CBOIH MOCTaHOBi 3a3HAUMB, 110
3BUUaWHUMHU yMOBaMH € TaKi YMOBH, SKi
He ToTpebyIoTh CIeliaJbHOr0 BKJIUEHHS
IO TEKCTy HOTOBOPY, OCKINBKH BBAXKAETh-
csl, 110 BOHU € 060B’I3KOBUMH IJIsI CTOPiH
yepe3 (akKT YyKJAalgeHHS poroBopy. Tak
caMo 3BHYaUHi YMOBU JIOrOBOPY BHU3Hauae
i opyuaMUHa Hayka, TOOTO SK YMOBH, LIO
nependaueHi y 3aKOHi UM IHIIOMY HOp-
MAaTHBHO TMPABOBOMY aKTi i TOMY CTalTbh
000B’I3KOBHMHU MJII CTOPiH dYepe3 (hakT
ykaageHHs gorosopy [8, 30].

Y TOH »Ke 4yac 3aKOH JOKJaJHO BH3Ha-
yae icToTHi ymoBu norosopy (cr. 638 LIK
Ykpaiuu), ane B naHii cTaTTi iCTOTHUMM
YMOBaMHU IOTOBOPY € YMOBHU IPO MpPEAMET
IOTOBOPY, YMOBH, BH3HaUeHi 3aKOHOM §IK
icToTHi abo Taki, 110 € HeOOXiIHUMH /5
JIOTOBOPIB AAHOTrO BUIY, @ TaKOXK Ti YMOBH,
BIIHOCHO SIKHX 3a 3as1BOI0 X0U OH OJHiel i3
CTOPiH Mae OyTH NOCATHYTa yrona.

[Hmi ictoTHi ymMOBM € HiOW «iHAWBI-
OyaJbHUMU» MJIS KOXKHOTO 3 JOTOBipHHX
BUMiB, i HaBITb MIOLO KOXXHOTro 3 JOTO-

BODIB...
Ck/IagHicTb BHM3HAUEHHS  <«iCTOTHHX
YMOB» JIOTOBODY 3acTaBH, 0e3yMOBHO,

Mepll 3a BCe IOB'sI3aHA 3 BEJUYE3HOIO
KINIBKICTIO MOKJIWBUX AJS 3aCTaBH Ipen-
METiB, OCKIJIbBKH Yy KOXKHOMY OKpPEeMOMY
BUMAAKy € CBOI «iCTOTHI yMOBi». ¥ TO#
x)e yac A. B. Jlyup BKasye Ha Te, 110
BU3HAUYeHHS B 3aKOHI IepeJliky yMOB, fKi
€ iCTOTHUMH a00 HeOOXiIHUMH AJIS OOro-
BOPIiB JAaHOTO BHAY, BinoOpaxae creuudi-
Ky KOHKPeTHOrO BHIY HOTOBOPY i cripusie
BiZIMEKYBaHHIO HOTO BiJ iHIIMX, GJU3bKUX
(cropigHeHKX) 3a IOPUAMUHOK TPUPOIOKD
BUAIB norosopis [9, 8].

CTOCOBHO iCTOTHMX i 3BHYaUHHX YMOB
JIOTOBOPY 3acTaBH, TO iCHYe TOYKa 30Dy,
10 3BUYaHHI YMOBHM BIiApI3HAIOTHCS Bif
iCTOTHHUX YMOB THM, IO BOHHU HE€ IMOTpe-
OYyI0Tb OKPEMOTO MOTOMKEHHS i MPO HHUX
He 000B’I3KOBO 3acTepiraTd y TeKCTi Ho-
rOBOpY.
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3MicT DOTrOBOpY 3acTaBH BU3HAUEHHUH
ct. 584 1K Ykpainu, 3rimHo 3 siKOMO, B
JIOTOBOPi 3aCTaBM BU3HAUAETHCSH CYTHICTB,
po3Mip i TepMiH BUKOHAHHS 3000B’sI3aHHS,
3a0e3MeyeHoro 3acTaBolo, NAEThCH OIMMC
npeaMeTra 3acTaBH (axui  Moxe oyTH
NpeNCTaBAeHHH B 3arajbHil (opmi), a
TaKOXX BU3HAYAIOTHCS i{HIUI YMOBH, MOTrOM-
JKeHi CTOpoHaMHu IOroBopy. [HIWIUMU cJio-
BaMH, JIOTOBip BBaKA€TbCHl YKJIaAEHUM,
AKII0 MiXK CTOPOHAMM JAOCSATHYTO YTOLY
3a BCiMa ICTOTHUMH yMOBaMH LOTOBOPY,
nig AKUMHA po3yMitoTbed i Ti, fKi Ha3BaHi
B 3aKOHi a00 [HIUIMX NPaBOBUX aKTax fK
icroTHi a6o HeoOXimHi A/s HOroBOpPYy 3a-
CTaBH.

Crarrsa 12 3akony «[Ipo 3acraBy» me-
penbayae 3MiCT AOTOBOPY 3acTaBH: Yy [O-
roBOpi 3acTaBU IOBHHHO OYTH 3a3HaueHO
HaliMeHyBaHHs (1pi3BuILe, iM's1 Ta 110 6aTh-
KOBi), Micle HaxomkeHHs (Micue MpoXKu-
BaHHS1) CTOpiH, CyTb 3ae3leueHoi 3acTa-
BOIO BUMOTH, 1I pPO3Mip i CTPOK BUKOHAHHS
3000B’s13aHHsI, ONHWC TIpeaMeTa 3acTaBH,
a TakoX OYyIb-Ki iHIII yMOBHU BiIHOCHO
SKUX 3a 3asBOI0 OfiHi€l i3 CTOpiH MOBMH-
Ha OyTH J0cATHYTa yroga (uacTuHa mepuia
cr. 12 B penaxuii 3akony Ne 583/97-BP
Bin 21.10.97 p.).

[Ipn yknangeHHi DOroBopy 3acTaBH 3a
3rojlol0 CTOpiH abo Ha BUMOTY OJHie€l i3
CTOpiH MOKe OyTH NPOBe/ieHa ayAUTOPChKa
nepeBipka AOCTOBIpHOCTI Ta MOBHOTH Oa-
JaHcy abo (piHaHCOBOTO CTaHy BiAMOBigHOT
CTOpPOHH J0r0BOPY 3actaeu (cT. 12 momos-
HeHa YaCTHHOIO IPYTOI0 3TiIHO i3 3aKOHOM
Ne 90-95-BP Bin 14.09.95 p.).

3arajioM iCTOTHUMHM YMOBaMH JIOTOBOPY
€ TIpeIMET 3aCTaBH i HOro OLHKA; CYTHICTb,
po3Mip i TepMiH BUKOHaHHS 3000B’sI3aHHS;
YMOBH Npo Te, B fKiH i3 cTopiH, 3acra-
Bojaresisi abo 3acTaBojepxkaress, 3HaXo-
NUTHCS 3aKJajJeHe ManHo.

A. A. BuliHeBCcbKHE aKUEHTYyE yBary
Ha TOMY, 1110 MepeJiiK iCTOTHUX YMOB J0TO-
Bopy 3actaBu (a me crocyertbes i TKPD)
He Mae abCoJ/II0THOrO XapakTepy, BilHOCHO
NesKUX BHIIB 3aCTaBH BCTAHOBJIOETbCS
NOJATKOBUH Tepesiik YMOB, SIKi MOBHHHI
6yTH B JOTOBOPIi, Lle MOXKe BiIHOCHUTHCH,
HanpuKaal, 10 J0TOBOPY MpO 3acCTaBy TO-
BapiB B 000pOTi, AKHUU MOBUHEH MiCTUTH
BiIOMOCTi TpO BUJI 3aKJAaZeHOTo TOBapy,

iHIIi HOoro poOMOBi O3HAKH, 3arajbHy Bap-
TiCTb NpeiMeTa 3acTaBH, MiClie B SAKOMY
BiH 3HaxomuThes, Touo |10, 40].

Y TeopeTUUHOMY IJIaHi He SICHO UM
MOXKHA Ui NOJAaTKOBi YMOBHW BiIHECTH [0
«HIIUX YMOB».

Tak, Hanpukaan, E. O. Miuypin nopsin
3 {CTOTHUMH yMOBAMH BU3HAUUB «iHLi yMO-
BM» JOTOBOpPY, I10 NPSIMO He BIJIMBAIOTh
Ha (akKT yKJaJeHHS NOrOBOpPY, aje TaKOoXK
MOXKYTb CKJIafaTH Horo amict [11, 11].

Ha naw norsisig, TepMiH «iHLIi yMOBU»
IJ151 JOAaTKOBUX YMOB JOTOBOPY 3acTa-
BU He € MOXKJIMBUM, OCKIJIbKH JIOTOBHIOE
SAKyCb HeBU3HAUEHICTh, KOl i Tak pocTaT-
HbO B TEPMiHi «J10AaTKOBI yMOBH».

[TpaBuna LK YkpaiHu npo 3sacraBy
yepes JOroBip BIANOBIAHO 3aCTOCOBYIOTH-
cd [0 3acTaBM, 10 BUHUKAE Ha MiacTaBi
3aKOHY, SIKILO 3aKOHOM He BCTaHOBJIEHE
inme (4. 2 cr. 574 LK VYxpainu). Ha
NpakTULi 3acTaBa MOOCHUTb PiIKO BHHHU-
Ka€ Ha MiACTaBi 3aKOHY, y BiANOBiIHOMY
3aKOHi MalTb OYTH BKasaHi: HOPUAWYHI
(bakTH, 3a HaABHOCTI $KHUX aBTOMaTHy-
HO yepe3 3aKOH BHHMKAE MPaBO 3aCTaBH,
npeiMeT 3acTaBH; 3abe3neyyBaHe 3acTa-
BOI0 3000B’sI3aHHSI.

®dinocopchbkUl MO HA TOHATTS
«JIOTOBip» BUBOAMTb Ha TaKi HOro MpUHLHU-
N, K CHPaBeAJUBICTb i CYMJiHHICTD, 110
€ HeOOXiIHUM TPH AOCH{MKEHHi KaTeropil
3acTaBd. LkBiBa/seHTHiCTb 3000B’s3aHb
CTOpPiH y 3aCTaBHHUX IIPaBOBiTHOCUHAX €
3araJjibHOI0 BUMOTOI0 B3a€MHOI CIpaBe/Iu-
BOCTi, a KOHLEMNLi CyMJiHHOCTI HaJeXUThb
N0 Haubinbll e(peKTUBHUX [HCTPYMEHTIB
il mepeBipku. Ha Hamy nymky, ¢opmy-
BaHHSl 3aCTaBU HeOOXiAHO pO3T/ISAAaTH B
acnekTi piBHIB MpaBoBOro 3abe3meueHHs
notpe6 0cobu — cyO’e€KTUBHOTO MpaBa,
IOPUIHYHOTO 000B’SI3KY | 3aKOHHOTO iHTe-
pecy. 3acTaBHi TPaBOBIIHOCHHHU TOJsTa-
I0Tb Y HaMipi CTOpPiH CTBOPUTU MiXK HUMHU
3000B’s3aHHS, TOOTO B IMOKJaJaHHI Ha
6opKHMKa 060B’I3Ky HOr0 BUKOHYBAaTH i B
HaJlaHHI KPeAUTOPOBi MpaBa BUMaraTu BU-
KOHaHH$, IPUUOMY Lie He JHlle MOopaJbHe,
ajie ¥ rpaBoBe 3000B’sI3aHHS.

KuarouoBi caoBa: porosip, 3acrasa,
LIMBiJIbHe 3aKOHOAABCTBO, YMOBHU IOTOBOPY
3aCTaBHy.
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Cmamms npucsauena poseanady nu-
MaHb NPasosoeo peeyrrosanHs 00208ip-
HUuX B8i0HOCUM 3acmasu 3a YUBIAbHUM
s3akonodascmeom  Yxpainu. Arnairizy-
OMbCs 3aKOH00A8Yi NONOHEHHS w000
OCHOBHUX NOAOKEHb 002080pY 3ACMABU.

Cmambs nocsau,ena paccmompeniLto
80NPOCOB NPABOBOCO PeeYAUPOBAHUS 0O-
20BOPHLLX OMHOWLEHUL 3a4020 8 2pai-
danckom 3akoHodameavbcmsae YKpaurol.
[Tpoanarusuposansv. 3aKkoHodamenviibie
NOAONCCHUS OCHOBHBILX NOAONHCEHUL 0020-
gopa 3aroea.

This article deals with the issues of
legal regulation of contractual relations
collateral civil legislation of Ukraine.
Analyzed legislation guidelines pledge
agreement.
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B. Ilanacwk,

aCHUCTeHT KageapH KOHCTHTYLIHHOIO Npasa
HamionansHoro yuiBepcurery «Opmecbka IOpHAMUHA aKageMis»

JEP2KABHA MOJIOAI2KHA IIOJITHKA 4K CKJAIOBA
IMPOIIECY IOBYJOBH COIIIAJIbHOI TEP2KABH

K nepekoHye HOCBil Cy4yaCHOr0 KOHC-
TUTYLIHHOTO PO3BUTKY YKpaiHU Ta aHaJi3
creuriky 1ep:KaBOTBOPUYUX MPOLECiB, O
Hieto 3 HaWOiNbII HAraJbHUX Ta 3HAUYILHX

npo6JsieM HHUHILIHbOrO eTany € MHUTaHHS,
IO CTOCYIOThCS MTOOYIOBU COMiabHOI JAep-
JKaBH, Ta e(eKTHBHa peaJizalisi coljafb-
Hol moJiiTUKH. Lle moB’sg3aHo 3 THM, 1[0 CO-
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