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B. {onexcan,

JOKTOpP IOPUIMYHUX HayK, Npodecop, npodecop Kaceapu oprasisalii CyfoBHX Ta MPaBOOXOPOHHUX
opraniB HauioHnasnbHoro yHiBepcutery «Onecbka 0puavyHa akaugeMisi»

POJIb ITIPOKYPOPA
Y IOCYIOBOMY KPUMIHAJIBHOMY INPOBAIZKEHHI
3A HOBUM KPUMIHAJILHUM IIPOIIECYAJILHUM
KOJIEKCOM YKPATHHU

[TuTaHHA TPOKYpPOPCBKOrO  HArJsLY
3a NOLEpXKAHHSM 3aKOHIB OpraHaMH, sKi
MPOBOASITh OMEPATUBHO-PO3LIYKOBY Misl/b-
HiCTb, MAi3HAHHS, AOCYIOBE CJiICTBO (3a
tepMiHosorieto HoBoro KIIK Ykpainm —
HarJs1 3a A0JepKaHHAM 3aKOHIB Mif yac
TIIPOBeJeHHSI IOCYIOBOI0 PO3CHAiAyBaHHS Y
dopmi TpouecyasbHOTO KEPiBHULTBA PO3-
CJIilyBaHHAM), 3aB2K1H NepeGyBa/t y LeHT-
pi yBaru HayKOBIiB-IOPHUCTIB i IPOKYpOPiB-
NPaKTHKIB, Ki 3aliMa/uCs 10CAiIKEHHAMU
y uiéi cepi. o HUX, 30KpeMa, BiIHOCATH-
cs 0. Anenin, C. Anwbept, . Bakaes,
B. bBepnas, IO. I'powesoii, IO. I'ypmaxi,
B. 3esenennkunt, €. Kosaneuko, M. Ko-
ciota, A. Muxaisedko, M. MixeeHKo,
B. Hop, M. Pynenxko, I'. Cepena, M. lly-
muno, A. ®inbko (Ykpaina), . Backos,
B. Beccapa6os, B. 3Bip6ynb, B. Knoukos,
H. Kocrenko, B. Jlomosebku#t, I'. JlapiH,
M. MapuiyHos, M. Parincekiisi, B. Pox-
aig, B. Pa6ues, B. CaBuupkuii, M. Crpo-
rosud (Pocificbka @epepauisi) Ta iu.

[Ipore B cydyacHuUX yMoBax 3AiHCHeHi
i MpoOmOBXKYIOTh 3MAiHCHIOBATUCS NOKOPiH-
Hi 3MiHM 3aKOHOJABCTBA, L10 PEryJIoe L0
JisiNbHICTh, Ha6paB UHHHOCTI HOBUH Kpumi-
HaJIbHUU MpolecyaJbHUU KOJeKC YKpaiHHy,
Ha 4yep3i — HOBWHU 3akoH Ykpaiu «[Ipo
npokypatypy». Lli mpolecu nprUCKOPIOIOT-
cs 3 iniuiatuBu cTpyktyp Pamu €ponu,
i KOHCYJIbTaTUBHOTO opraHy — BeHeriii-
cbKOi KoMicii Ta €pomnericbkoro Corwoasy,
MiANHACAHHS yroAW MPO acoLialilo 3 SKUM
pO3IMIANAEThCS SIK MPIOpUTETHE 3aBIAHHS

yKpalHcbkoi Baaad. Llina HM3Ka THUTaHb
KPUMiHaJIBHOTO MpOLEeCy i MPOKYpPOPChKO-
ro HarJsily BUMarae OCMHUCJEHHS 3 ypaxy-
BaHHSIM HOBUX peasid. [Torpeba y upomy
€ THUM OiJIblLOIO, 110 MONPH 3arajoM MOo3U-
TUBHY oliHKy HoBoro KIIK yxe 3’aBusncs
KPUTUUHI IYMKH 3 TIPUBOIY HOTO MO3HUIIH
i MOXKHa 3 BIEBHEHICTIO CKasaTH, IO iH-
TEHCHBHICTb TAaKO! KPUTUKH HapoCTaTHMe,
BUXONAYHU i3 3araJbHOBiZOMOro i 3BHYHO-
ro IOCTyJaTy: <«IIpakTUKa — KpUTepil
ictunHu». s mpukaagy MOXHA HaBeCTH
TOCTPOKPUTHUHY My6JiKalilo MpoKypopa
npokypatypu M. CeBactomnoss A. frojb-
HUIBKOTO «AKTyasbHi mpobJjeMu 3acTo-
CYBaHHSl HOBOI'O KPUMiHaJbHOTO MPOLECY-
aJIbHOTO 3aKOHOmAaBcTBa» [1, 129—142].
3ragaiiMo BeJIMUe3HY KiJbKiCTh 3MiH
i mormoBHeHb mo ctaporo KIIK, 6inbicTsb
SAKUX OyJI0 BHECEHO YXKe Mic/asi 3L00yTTS
YkpaiHotw feprKaBHOI He3zasneKHOCTi. Tomy
YUCJIeHH] TOKOPH 3 MPUBOLY TOTO, L0 «MH
KUMA 3a paisHCbKUM KomekcoMm 1960
pPOKy», He MOXHA BH3HATH KOPEKTHHMHU.
[Ilo X CTOCYETbCA HOBOTO KOAEKCY, TO
I'PYHTOBHA KOPEKLisi HOTro MOJI0XKEHb B pe-
3yJbTaTi HAKOTIMYEHHSI MEBHOI KPUTHUHOI
MacHd KPUTHUHUX 3ayBaKeHb HayKOBLB
i TIpakKTHKIB CTaHe HEMUHYYOI. 3BHYAH-
HO, [0 BUIlleHHS LUUX MHUTaHb MOTPiIOHO
CTaBUTHUCh PO3BAaXJHBO, He MPOSIBJASIOUN
HaAMipHOI MOCMIIIHOCTI, 11106 He I0BeJoCs
3roOM BHOCHUTH 3MiHH OO 3MiH i JOIOB-
HEHHS1 10 IOMOBHEHb, SK Le yXe He pas
OyBaJsio B Hallil 3aKOHOAABUIM MPaKTHL.
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PE®OPMU B YKPAIHI

[Tounemo 3 nBOX 3ayBaxkeHb. [lepine 3
HUX CTOCYETbCS MUTaHb KOHCTUTYLIHHOTO
perymoBaHHs. TepmiHodoris ct. 36 KIIK
SBHO He 36iraetbes 3 1. 3 cr. 121 Kon-
CTUTYLil YKpaiHu, Xoua 3a 3MiCTOM BOHHU
6/u3bKi. B mpuHUMII y TakuX BHIAAKaX
3a3BUYaldl CIMOYATKy MIHSETbCS TepPMiHO-
qoriss OcHOBHOrO 3aKOHy, a MOTiM — Op-
JIUHAPHOTO 3aKOHOAABUOTO aKTa, SKHUM €
KIIK. IlpoTe cnpuiiMeMo Lie SIK AAHICTh i
criogiBaemocs, o siamosingi 3minu B Oc-
HOBHUH 3aKOH OYIyTb BHeceHi y mpoueci
KOHCTUTYLiHHOI pechopmu. Toi K BUHUKHE
notpeba nepecraButu Micusimu 1. 1 «[lig-
TPUMaHHS JIepKaBHOTO OOBUHYBayeHHS B
cyai» i m. 3, NpUCBSIUEHNH HarJsALy 3a 10-
Jep:KaHHSAM 3aKOHIB y cepi poscainyBaH-
H$l, BUXOAAYU 3 (PaKTHYHOI MOCJIiIOBHOCTI
peadqizauil uux (QYHKUiH y TPOKYpPOPCHKiH
TiSIIBHOCTI.

Jlpyre 3ayBaxKe€HHSI CTOCYETbCS CTPYK-
typu cT. 36 KIIK. OueBunHo, B i mepiit
YACTHHI JOLIJBHO BUKJIACTHU CYTh BilOBIiI-
HOl (DYHKLil MPOKypaTypH, BHKJABLIM I
TaK:

«fIKk cTopoHa OOBHHYBaueHHS MPOKY-
pop 3AiMCHIOE HarJIsA 32 LOJAePKAHHSM 3a-
KOHIB OpraHaMu i CJy:K00BUMH ocobaMH,
AKi 6epyTb ydacTb y JAOCYLOBOMY KpPHMi-
HaJIbHOMY NPOBAI’KEeHHI».

lo X crocyioTbesl 3aBIAHb MPOKYpPO-
pa y Lid cdepi, TO BOHU JOCUTb NETANBHO
BUKJAaAeH] y cT. 29 yuHHOro 3aKkoHy Yk-
paiuu «IIpo mpokyparypy» [2] 3 ypaxy-
BaHHSIM 3MiH, BHECEHHX 10 Hboro y 2012
poui. BuHuKae nutaHHA: 4u BapTo (ikcy-
BaTH 1 3aBAaHHS y HOBOMY 3aKOHi Tpo
npokyparypy. ['agaiimo, 1110 TakK, OCKiJbKH
e BHOCHUTb €JIEMEHTH YIOPSIAKOBAHOCTI
y Har/Jsf0BY MiVIbHICTb NPOKYypaTypH i
BOJHOUAC a)k HifiKk He CyNepedyuTb €BPO-
nedcbKUM LiHHOCTAM i Kputepiam. [Ipu
bOMY € JOLiJbHUM 00’eiHaTH M. 3 i 4,
AKi MalOTb NIPABO3aXUCHY CIIPSIMOBAHICTB,
i BUKJIACTH BiANOBiAHI MOJOXEHHS y TaKiH
penaxuii:

«Harsisin mae cBOIM 3aBHaHHSM CIpHU-
ATH:

OXOpPOHi MpaB i 3aKOHHUX iHTepeciB
oci6 mpy 3AiHCHEHHI KPUMiHAJBHOTO IpO-
Ba/KEHHS, BXHUTTIO HEOOXiIHHWX 3aXOfiB
IJIS1 3aXUCTY TpaB MOTEPHiNUX Bif 3/10UH-
HYy, a TakoX 3arnobiraHHI0 He3aKOHHOMY

MPUTSATHEHHIO 0Ci6 [0 KpPUMiHAJIbHOI Bif-
TIOBiaJILHOCTI».

BpaxoByouu cy4acHi MiAXoAu A0 Npo-
6JieM TpaBO3axMCTy, UeH 06 eIHAHUH
NYHKT OOLiJIbHO MOCTABUTH Ha Mepliie Mic-
ue. [Tpu upomy noTpi6HO BpaxoByBaTH, L0
B Pexomenpauii Pagu €sponu «[Ipo posb
[IPOKYpPaTypu B CHUCTEMi KPHUMiHaJbHOTO
cynounHcTBa» (m. 1) crenianbHo BUAiEHO
060B’SI30K MPOKypopa CTEeXKHUTH, W00 TIo-
TepMiJi 0ep:KyBasud HeoOXiIHY NOMOMOrY
ta cnpusuus [3]. ¥V wik nenikathiit chepi
CyCHiJIbBHUX BiIHOCHH MOTPiOHO MPAaBUJb-
HO PO3CTaBUTH aKleHTH, MOCTABUBILK Ha
nepiue MicLe 3aXUCT NpaB MOTePIIUX.

[Ile nBa myHKTH y Uil crtatTti Bigob-
paxawTb poJb INPOKypopa y MNPOTUAIL
3JI0UMHHOCTI. HaBpsin UM e ceHC 3amepe-
YyBaTH, 1110, 3AiHCHIOIOYH CBOI HATJSAOBI
TIOBHOBAXKeHHSI, MPOKYPOpP CIIPUSE TaKUM
YUHOM PO3KPUTTIO KPUMiHa/NbHUX TPaBo-
NopylleHb i MPUTATHEHHIO BUHYBATLIB [0
KpUMiHa/bHOI BinnoBiganpHocTi. Ll aisiib-
HiCTb IPOKYpOpa HOCUTb XapaKTep NPOTULL
3J0uMHHOCTI a0, 3a TepMiHoJsoriero Panu
€BpOMNH, — KPUMiHANBHOTO Mepec/IiayBaH-
He. Ak cayuHo BiggHaunB M. Muuko, «...
Ha CTaMisiX JOCYIOBOTO CJiACTBa MPOKYPOP
BUCTYyNae y [BOX iMocTacsix — 3 OJQHOTO
60Ky, BiH € OXOpOHLeM 3aKOHHOCTi, a 3
{HIIOrO — OpraHoM KPHMiHaJbHOTO Iepe-
cJifyBaHHS 0ci®, $IKi BUMHUJIM 3JIOUHMH»
[4, 26]. HaBmaku, Ba)XKO TMOTOAMUTHCH 3
npotunexnoo  aymkorn  (IT. Tparuiok)
II0Z0 HECYMICHOCTi KPHUMiHaJIbHOTO Iepe-
CJiAyBaHHS 3 MPOKYPOPCbKHUM Har/sSA0M
[5, 10].

BonHouac € motpe6a BUKJ/IIOUNTH i3 3a-
KOHY MpO NMPOKypaTypy 3aBIaHHS MpPOKY-
popa 1100 3AiHCHEHHS 3aXoliB i3 3amobi-
TaHHS KPUMiHaJbHUM IPABONOPYLIEHHSM,
YCYHEHHsl TMpPUYHUH Ta YMOB, LIO CIpHUS-
I0Th X BUMHEHHIO. | He JIe TOMY, IO
s [iSIbHICTb y2Ke BHUKJ/IOUeHa 3 HOBOTO
KIIK. Hanossiratu Ha ix BifHOBJIeHHi 6yJ0
6 6e3rsy3ouM, OCKiJIbKH Le € cdepor op-
raHi3aliiHo-ypaBJ/iHCbKOI NiSIBHOCTI,
TOOTO CTOCYETbCSl He MPOKypaTypH-i op-
TaHiB pO3CJiAyBaHH{, a I{HIIMX BJAJHUX
cTpykTyp. [Ipokypopu nepecranyTh, Hape-
WITi, «BUMY4YyBaTH» Yy CJIIYUX LOJTY4YeHHS
J0 MaTepiasiB KpUMiHa/JbHUX NPOBAIKEHb
KOMii TMoJaHb MpPO «yCYHEHHS MpPUYUH
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i ymoB» 3 ¢opmaspbHUM i 6€33MiCTOBHUM
TEKCTOM.

[ToTpi6HO Takoxk, HapelluTi, BUJIYYUTH
HOpMYy 4. 3 cT. 29, BimmosizHo mo sKOl
«3[IACHIOIOUM HarJsil, NPOKYpOp BXKHUBAE
3aX0liB MO Y3rO[UKeHHS JAid NpaBoOXo-
POHHHUX OpraHiB y 60poTb0i i3 BUMHEHHSAM
KPHUMIHaJbHUX MPaBONOPYILIEHb», OCKIiJb-
KA 1lle BXOAWUTb 10 MNpeiMeTa KOOpIUHa-
uiiiHoi mistibHOCTI mpokyparypu (cr. 10
3asznauenoro 3akony). M. KocroTow e y
2003 poui BHOCHJACS BiAMOBiZHA MpPOTIO-
suwis |6, 263], npore ii moTemep He peasi-
30BaHO.

HartomicTs BapTo BimHecTH a0 uucaa
NPiOPUTETHUX 3aBAaHb IPOKYPOPCHKOro
Harjsny 3abe3nedyeHHsl HaJleXKHOI orepa-
THBHOCTI JOCYAOBOTO PO3CJiLyBaHHSA y Me-
*)ax crpokiB, BusHadeHux y KIIK. Cporo
yacy B. [liBHeHKO BHHiC Yy Ha3By CBO€l
ny6aikalii TBepIKeHHS, sIKe [0 CYTi cTasno
11 JmerT™MoTHBOM, — «IIIBUAKiICTE — HaH-
BaXK/NUBILIMHA SKICHUH TMOKAa3HUK OLIHKU
eheKTUBHOCTI poGoTH caimuoro» [7, 217].
3 TakMM Ke YCIiXOM MOXKHa OyJO BHKO-
PHUCTATH COJIOHIIIMHA TepMiH — omepa-
tTuBHicTh. [lpote B umnHOMy KIIK BHKO-
PUCTOBYETbCS TePMiH «DO3yMHi CTPOKH»,
X04a CTOCOBHO KOHKPETHHX CHUTYaliH, 110
BUHUKAIOTh Y IOCYIOBOMY KPUMiHaJbHOMY
NPOBaJXKeHHi, MaKCUMaJIbHi CTPOKHU Mepe-
n6auveni y KIIK. Came tomy u. 2 cr. 28
Konekcy Ha mpokypopa, siK i Ha cJjiguo-
ro CyAAI0, NPsSMO TOKJafeHo 060B’s30K
3abesnedyyBaTH MpPOBENEHHS PO3CJiLyBaH-
Hl y PO3YMHi CTPOKH. ¥ LMX BHNALKax
BeJMKOIO0 3HaueHHs1 HaOyBae poscyn, a
BilTaK i PO3CYA/NUBICTb NMPOKYPOPA, SKILO
BiH 6akae YHUKHYTH TSITaHHHM y Ipoleci
po3cJifyBaHHs, 3BUUANHO, 0€3 LIKOAU AJIS
Horo MoBHOTH. fKIIO X TAraHuHa Crpas-
Ii Mana Micue, To il fK NposB 0e3nisiib-
HOCTi MOXKHa OCKap>KUTH y BCTAHOBJIEHO-
My nopsaky (§ 1 rmasu 26 KIIK). Ilpu
BpaxyBaHHI [ OLiHLi MNPUYUH 3aTPUMOK
TNpU PO3CJiAyBaHHI 1Jis BU3HAUEHHS iX K
MOPYLIEHHS PO3YMHOr0 CTPOKY MOTPi6HO
OpaTh [0 yBaru KpuTepil, L0 MicTATbCA
y pilieHHSX €BPOIEUCHKOTO CyIy 3 IpaB
groaubu [8, 55—56].

3aBepluyouu MipKyBaHHS 110/10
yhoockoHasmeHHs cTpykTypu cT. 36 KIIK,
BBaXKAEMO, 10 CaM IepeJiik MOBHOBaXKeHb

IPOKypOpa Ma€ MICTUTUCh Yy YaCTHHI
TpeTill wLiel cTatTi.

I nuiie y deTBepTi uyacTuHi, a He y
nepulii, noTpi6HO 3aKpilUTH HOPMY, B
SIKil TIPOroJIOLIYEThCS He3aJ/1eXKHICTb Mpo-
Kypopa MpH 3[iHCHEHHI MOBHOBaXKeHb i
000B’I3KOBiCTh BUMOT Ta pillleHb TMPOKY-
popa BIANOBiAHO [0 LMX IIOBHOBaXKE€Hb.
Brim uu € B3arani y ubomy notpeba, AKIIO
He3aJsleXXHiCTb MPOKYypopa MpH 3AiHCHEHH]
MOBHOBaXKeHb yKe mNepenbadeHa y 1. 2
9. 1 c1. 6 i cr. 7 3akony Ykpainu «[Ipo
TPOKypaTypy», a 060B’I3KOBICTb BUKOHAH-
HSl BUMOT' IPOKYpOpa — Yy CT. 8 UHHHOTO
3akony Ykpainu «[Ipo mpokypatypy», siKi,
O4eBUJHO, OYAyTb 3aKpillJleHi i B HOBOMY
3akoHi.

lagaemo, 110 3anpoONOHOBAHA HaMHU
CTPYKTypa Li€l CTaTTi, MPUCBSUYEHO! MHU-

TaHHAM npouecyaJibHOro KepiBHI/ILLTBa,
3abe3ne4yuTb II0BHOTY | IOCJifOBHICTb
BUKJIALY.

[Ilo K cTOCyeTbCs XapaKTepy MOBHO-
BaXKeHb IPOKypopa y LiH cdepi, To cepen
HAayKOBLIB-IOPUCTIB | NPAaKTHUKIB Lle 3 pa-
JNSHCBKUX YaciB yTBepAusiach AyMKa, LIO0
BOHH HOCSITb BJIaJHO-PO3NOPSAUUE Xapak-
tep [9, 138; 10, 111; 11, 219]. Ha Bimmi-
HY Bill «3racaiouoro» 3arajbHOTO HaTJSLY
OCTaBUTb IIpU 3MAIUCHEHHi $KOro BHMO-
TH TIPOKypopa B pe3yJbTaTi IX pPO3IJISALY
MOIVIM BIIXUJIATUCS, pilleHHs | BKasis-
KA TPOKypopa OpraHaM poO3CJidyBaHHS €
000B’I3KOBUMH He [Ji PO3TJSALY, a s
BUKOHAHHS i3 30epeKeHHSM IpaBa iX oc-
KapXKeHHS B TMOPSOKYy, Mepenb6adyeHOMY
3aKOHOM. I[HLIMM Ba)X/IMBHM MNOKa3HUKOM
BJIAIHO-PO3TIOPSIUOr0 XapaKTepy MOBHOBA-
JKeHb TIPOKYpOpa € Te, 110 BiH MOXe cam
CKaCOBYBaTH HEe3aKOHHi i HeoOIPYHTOBaHi
mpolecyasbHi akTH, He 3BepTAlOYHCh 3 BU-
MOTOI0 4M IMpOMNo3ulieto, 106 ocobH, fKi
X BUIAJIH, 3POOUIM Lie OCOOUCTO. [HIIHU-
MM CJOBaMH, BiH CaMOCTiHHO ycCyBae€ IIO-
pylleHHs 3akoHy. [, Hapewti, mpoKypopy
HaJlaHO NPaBO CaMOMY NMPHUUMATH BarKJIHUBI
mpolecyaJsbHi pillleHHs: TOUHHATH AOCYMIO-
Be poscainysanns (m. 1), mpomoBxyBatu
CTPOKHU JOCYAOBOTO PO3CJiLyBaHHS, 3aKpH-
Batu #oro (. 9), BusHaBatH 0coby Tin03-
proBaHoIo i moBigomaaTH i# npo ue (m. 11),
npef’ IBJASTH LUBIJbHUE MO30B B iHTepecax
nepxasu i rpomazss (. 12) tomo.

LY 1515151515515 1SIS1SIESISIS1S IS SISISS IS SISIE S TSS1SE SIS S1SISSISIS1STS1S15]15)




S1S1515 155G SIS ISIESISISISISISISISISISISISEEISIS ISR ISTS15]

PE®OPMU B YKPAIHI

BinHocunun mnpokypopa 3i chaimunmu,
NpauiBHUKAMH OIEepPaTUBHUX IMiAPO3MiJiB,
6e3yMOBHO, HOCSTb My6JiUHO-TIPaBOBUH,
o(ilifHU} XapakTep, 110, HA Hally AYMKY,
He BHKJ/IOYAE MOXKJHBOCTI BUKOPHUCTAHHS
iHIMX crnocobiB npogeciiHOro CHiNKyBaH-
Hfl, 30KpeMa, BHCJ/IOBJIEHHS YCHHUX IOpaf
100 BapiaHTiB BUMHEHHS TUX YM [HIIUX
npoLecyadbHUX AiH.

Came HasBHICTb Y NPOKYypopa BJagHO-
pO3MOpPSAYMX [OBHOBaXKEHb  [03BOJIKJIA
MOCTYTIOBO JiHTH BHUCHOBKY, LIO BiH 3MiH-
CHIOE TIpolLlecyasbHe KepiBHULTBO PO3CJIi-
JIyBaHHSIM. ¥ TepMiHOJIOTiYHIH JiTeparypi
TepMiH «KepiBHULUTBO» MOXOAUTb Bil CJIO-
Ba <«KepyBaTHU», TOOTO «CIPSIMOBYBAaTH
npoliec, BIJIMBAaTHM Ha PO3BUTOK, CTaH
yoro-HeOy/b; CIPSIMOBYBAaTH MislIBbHICTb
KOro-, 4oro-He6yab, OyTH Ha 4OJii KOroCh,
YOroch, HAaBaTH BKAa3iBKH, PO3MOPSIKEH-
us» [12, 828]. Iymaertbes, w0 Li 03HAKM
MalTb TpsiMe BiIHOLIEHHS A0 iCHYHOUOI
Mofesli TPOKYPOPCbKOTO Harjasay 3a Jmo-
JIepXaHHAM 3aKOHIB TPH MPOBAIXKEHHI
JIOCYLOBOro po3ciinyBaHHs. Came HasiB-
HICTb Yy TIPOKypopa BJIALHO-PO3MOPSANYUX
(3po6uMO  HArosioc Ha <«pO3MOPATUUX»)
NIOBHOBAaXKeHb A€ MifACTaBH AJs TOTO, U100
BBaXKaTH MOTro HisJIbHICTb Yy Uil cdepi nmpo-
LecyasbHUM KePiBHULITBOM.

[IpoTe mesiki HayKOBILi BHCJOBJIOIOTH
i morsisimu Ha w0 mpobaemy. Tak,
B. CyxoHoc BBaxkae, 110 B pasi, «...KILIO
npokypop Oyne OesnocepeqHbO OpraHiso-
BYBaTH CJIiACTBO i KepyBaTH HHUM, HECTH
BIANOBiNA/JBHICTE 32 SKICTb i pe3yJbTaTH
poscJiinyBaHHs, (DYHKIiS HArJsAy 3a UM
BHUAOM [ilIBHOCTI 3 OOKy TOro camoro
[IPOKYpopa 3BeleThbC HaHiBellb i BTPATUTh
Oyab-akui cenc» [13, 277]. ¥V cBow yep-
ry, 1O. Anenin 3BepHYB yBary Ha Te, LIO
«...KoHCTUTYLis YKpalHU He MoKJajae Ha
OpraHu MPOKypaTypH 3MOiHCHEHHS (PYHKIT
KPUMiHaJIBHOTO TepecifyBaHHS Ha CTafii
JIOCYZOBOTO CJIACTBAa», a 3BiICH POOUTHCS
BHCHOBOK, 110 MOJIO’KEHHS 1100 Mpollecy-
aJIbHOTO KepiBHUILITBA PO3CJiLyBaHHSM He
y3romxyloTbcsl 3 KoHcTuTylLiero Ykpainu»
[14, 110].

Ane X TepMmiH <«KpuUMiHa/lbHe TMepe-
CJiIyBaHHSI» He BXKHBAE€TbCs He JHIIE B
KoncTuryuil YkpaiHu, BiH He BXXHBaBCH
B TONepeIHbOMY i He BHUKOPHUCTOBYETb-

cs y uunHomy KIIK. IIporte mpokypop He
MOXKe TpH 3AIUCHEHHI Harjsay caMmoycy-
HYTHUCDH BiJ TPOTHMIII 3JIOYMHHOCTI, BXKHBa-
I0UH 3aJ1€2KHUX Bil HbOTO 3aX0/iB, 11006 Ha
CTaflil 10CYA0BOrO NPOBAMKEHHS BUHYBAT-
i KpHUMiHa/JbHHUX [PaBONOpPYyILIeHb OyJ/u
MPUTATHYTI 10 3aKOHHOI BiAMOBiAAMbHOCTI.
Harsisin 3a nomep:kaHHSIM 3aKOHIB Mix 4ac
NPOBAJ’KeHHS JOCYJ0BOr0 PO3CJiflyBaHHS
BiAIlIOBiJae XapakTepy LbOTO 3aBAAHHS
npokyparypu. o X cTocyeTbcs «mpole-
CyaJ/IbHOTO KepiBHHUUTBA PO3CJiLyBaHHSM,
TO B HbOMY BifOOpaXkaeTbCsi TJUOUHHUH
3MICT 3a3HaueHO! PyHKILI.

Y npuHUMII IPOKYypOPChKe KepiBHULITBO
TOMY i Ha3BaHO IpOLECya/JbHUM, LIO BOHO
CTOCYETbCS CaMe MpOoLecyaJbHUX acek-
TiB posciainyBaHHs. [IpoTe He BHKJIOUeHa
MOKJIMBICTb BHUKOPUCTAHHS IPOKYpPOpOM
i [eskKMX opraHisauilHO-yIpPaBJIiHCHKUX
NIOBHOBAXKEHb, IIPOTE JIHLIe B pasi KoJH Lie
npsiMo NepenbayeHo 3aKOHOM, 30KpeMa, 3
METOI0 KOOPAMHALIl HisiIbHOCTI MpaBoOXo-
POHHUX OpraHiB a/s 3abe3neyeHHs pPoO3-
kpuTTa 3ja0unHy (cT. 10 3akony Ykpainu
«ITpo mpokyparypy»).

Bynb-sike KepiBHULTBO, B TOMY YHCJHi
npolecyajbHe  KepiBHUUTBO  PO3CJiLy-
BAaHHSIM, [IOB’'$I3aHO 3 BiANOBimAJIBHICTIO
cy6’eKTa KOHTPOJIIO 32 BUKOHAHHS I10CTAaB-
JIEHUX Tiepel HUM 3aBlaHb. Binmosimajb-
HICTb B MO3UTUBHOMY PO3yMiHHI O3Hauae
TNOKJIaIeHUH Ha KOroch 060B’s130K BilMOBI-
JaTH 3a NIeBHY JiJNSHKY poOOTH, ClIpaBy, 3a
uuich il uu BumHKH [12, 317]. Y 3B’a3ky 3
UM Ay?Ke BaXK/JUBO YiTKO BU3HAUUTH Mipy
BiMOBiIA/JIbHOCTI, B NAaHOMYy pa3i — pe-
aJIbHY MOKJ/IMBICTb NPOLIECYAJILHOTO KepiB-
HUKa BilMOBimaTH 3a cBOI pilleHHs i mil i
3a CTaH 3aKOHHOCTI y cepi poscJigyBaHs-
HSl 32 KOHKDeTHHM MpOBAIKEeHHSAM i 3a-
rajoM BUKOHAaHHA B IIOBHOMY 00Cs3i mmMX
000B’3KiB. IX HEBUKOHAHHS YU HEHaJIeX-
He BUKOHAHHSI Moxe OyTH MiACTaBO0 AJIs
HAaCTaHHS TaK 3BaHOI peTPOCIEeKTUBHOI
BiANOBiNAJIbHOCTI Y BUTJIAMAI NependadyeHux
3aKOHOM IOPUAMYHUX caHKUid. IIpupoaHo,
110 NPOKYpoOp, SKUH 3AIHCHIOE HArJsd 3a
po3CaigyBaHHSAM, He B 3MO03i JOMOITHUCH
PO3KPUTTS BCiX KpPHUMiHAJbHUX IPaABOIO-
pyLIeHb i BUKOHAHHS BUMOT 3aKOHY LIOZO
HeBiIBOPOTHOCTI  BiANOBifaJBHOCTI  3a
Hux. [IpoTe BiH Moxe i NoBUHeH 3amobir-
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TH HE3aKOHHOMY IPUTSATHEHHIO OCOOHU [0
KPUMiHa/IbHOI BifMOBiNaMbHOCTI, CBaBiJIIIO
3 OOKY TpeACTaBHUKIB CUJIOBUX CTPYKTYP
110J0 TPOMAaASH IIPU PO3CJIiLyBaHH]I KPUMi-
HaJbHUX TpaBonopyulens. [ligcTaBoto mias
IOPUAMYHOI  BiANOBiZA/JbHOCTI  NPOKYpO-
pa — Ipolecya/]bHOrO0 KepiBHUKa € BH-
HECeHHSI HUM He3aKOHHHMX i HeoOIpPyHTO-
BaHUX TPOLECYaNbHUX pillleHb, BUWHEHHS
He3aKOHHMX [iH, KOHKpeTHi NposiBU 0Oe3-
HiSIIBHOCTI, HepearyBaHHSl [ HeHaJeXHe
pearyBaHH$l Ha CKaprd y4yacHHKIB Mpole-
Cy, TepeBHIIEeHHS BJIaJHUX [IOBHOBaXKeHb
i moTypaHHS MOPYILIEHHSIM 3aKOHY 3 6OKY
0ci0, Ha IKMX MOLIMPIOIOTHCS HOro Mpolle-
CyaJsibHi OBHOBAaXKEHHS.

3acrapisioro mpobJaeMor  0CYIOBOTO
po3c/ifiyBaHHS 3[aBHA BBaXaeTbCHd He-
JNOCTaTHSI BPEryJ/JbOBaHICTb CJYy2KO0BUX
BiIHOCHH MiX IPOKYPOPOM i KepiBHHKOM
opraHy NOCYIOBOro poacjinyBaHHs (paHi-
e — HayaJbHUKOM CJIIHOTO Bimmiay).
[IpuiiHsiTo BBaXKaTH, L0, HA BiAMiHY Big
pOKypopa K cy0'eKTa Har/samy, 3a3Ha-
yeHa cayx60Ba ocoba 3[iHCHIOE BiIOMYUH
KOHTPOJb 3a po3caigyBaHHaM [15, 564].
Ane B TakoMmy pasi Led KOHTPOJb HOCHB
61 He mpolecya/jbHUU, a YUCTO OpraHisa-
LifHO-yNIPaBAiHCbKUH XapaKTep.

[Tosoxenns ct. 39 KIIK, gxa Bu3Ha-
yae CTaTyc KepiBHHUKA OpraHy H0CYIOBOIO
po3CJiTyBaHHS, He BUKJ/IOYa€ 36iry MoBHO-
Ba’KeHb | HaBiTb BUHUKHEHHS KOH(JIKTIB
Ha upomy rpyHTi. Tak, m. 10 4. 1 cr. 227
nonepenHboro KIIK 6y/o 3akpinneHo npa-
BO MPOKypopa ycyBaTu ocoby, siKa NpoBo-
IUTb Ii3HAHHA, a00 CJIiIYOro Bif AAJbIIOTO
BelleHH [i3HaHHA abo [I0CYNOBOro CJaifc-
TBa 32 NMOPYILEeHHS 3aKoHY. [IpoTe UnHHUM
KIIK (m. 2 4. 2 ct. 39) Hamae mpokypopy
NpaBo JHILIE iHIL{IOBATH Take yCyHEeHHS.
Uu MOXKHa BBaXKaTH Take iHillilOBaHHA
BKAa3iBKOIO UM NOPYYEHHSM NIPOKYPOPa, AKi
BixmoBigHO n0 4. 3 wiel crarTi mmIArawTb
000B’I3KOBOMY BHKOHAHHIO, 3aJIMILIAETh-
cs HesicHuM. [IpaBo HagaBaTW caigdOMy
000B’I3KOBi BKA3iBKH LIONO ITIPOBEIEHHS
caimuux Oif Mae sk mpokypop (m. 4 4. 2
cT. 36), Tak i KepiBHMK Opramy mOCYIO-
Boro poscainysanns (m. 2 4. 2 c1. 39).
lonpasna, npu LbOMY 3p06JEHO 3acTepe-
JKeHHS, 1O 1i BKa3iBKU He MOXKYTb CyIepe-
YHUTH BKasiBKaM Mpokypopa. Asie BogHouac

NPOKYpOPYy He HaJaHO MPaBO CKaCOBYBAaTH
X, KO 1li BKAa3iBKW 3’SBUJKCH paHille
Bil BKa3iBOK Mpokypopa. BBaxkaemo, 110
Ha OCHOBi aHasi3y NpPakKTUKHA HeoOXiIHO
BXXUTH J0JATKOBUX 3aXOAiB A0 TOro, 100
MIOBHOBAaXKeHHSI MPOKypopa i KepiBHUKA
CJILIYOTO MiAPO3AiNY He MepeTUHAJIUCh, OC-
KiJbKM 16 HeMHHYy4Ye BUKJIHKae He3nopo-
By KOHKYPEHLiI0 | HaBiTb KOH(JIIKTH MixX
HUMH, MOXKe TIPU3BECTH 10 3HeOCiOJJeHHS i
6e3KOHTPOJIBHOCTI.

I ocranHe. Ha npaxTuui nmoBHOBaXKeH-
HSl TIPOKypopa Tie€l YW iHILOI MpOKypaTy-
pY 3 HarJsiay 3a JOJepKaHHSIM 3aKOHIB Y
JIOCYI0BOMY KPUMiHaJbHOMY NPOBAJKEHHI
MIeBHOI0 MipOI0 MOLIMPIOIOTHCS Ha Kepis-
HUKIB NPOKYpaTyp Ta 1X 3aCTYNHHUKIB i Ha
NPOKYpoOpiB BUILOro piBHA. BimnosinHo no
g. 6 cT. 36 KIIK «I'eHepasbHUE TPOKYpOP
YxpaiHu, nepuIui 3aCTyNHHUK, 3aCTYITHUKH
['eHepasibHOrO NpPOKypopa YKpalHH, Ipo-
Kypopu ABroHoMHOI Pecny6uaiku Kpum,
obsacter, mict Kuesa ta CeacromnoJs,
MPOKYPOPH MICT i padOHHi, Mi>KpaHOoHHI i
crienia/sizoBaHi MPOKypopH, iX mepii 3a-
CTYNHMKM | 3aCTyNHHKH NpPU 3AiHCHEHH]
HaryIsgny 3a JOLepXKAaHHAM 3aKOHIB Mif yac
NIPOBEJEHHA JOCYJOBOTO PO3CJiAyBaHHS
MalTh [PaBO CKACOBYBaTH HE3aKOHHi Ta
HeOOIPYHTOBaHi MOCTAaHOBU CJIIUHX Ta
NiAMOPSAAKOBAHUX MPOKYPOPIiB y Mexkax
CTPOKIB [OCYIOBOTO pO3CHiLyBaHHS, Ie-
penbauenux crarreto 219 KIIK. Tlpo cka-
CYBaHH$l TaKHMX IIOCTAHOB MOBiIOMJISETHCS
NPOKYpPOp, SIKMH 3[iHCHIOE Hargsn 3a Jo-
JIepKaHHAM 3aKOHIB Mif 4ac MPOBeNeHHS
Bi[IMIOBiAHOTrO NOCYLOBOrO PO3C/AiLyBaHHS».
Y npuHuMni Taka HOpMa BiANOBigae 3aca-
JaM eHOCTi i LleHTpaJi3aLii TPoKypOpChKOL
cucTeMH, 3akpinieHoi y m. 1 4. 1 c1. 6 3a-
KoHY Ykpainu «[Ipo nmpokypatypy».

[Ipore 3 uporo npuBony BeHeliaHcbka
KoMicisi Ha cTafii 0O6rOBOpPEHHS YHHHOTO
npoekty KIIK Ykpainu Buc/0BHIa 3acTe-
pexKeHHsI TaKoro 3MiCTy:

«Ils HopMa OyJia 6 Ginbll AOPeYHO Y
3akoni Ykpaiau «[Ipo mpokypatypy», oc-
KiJIbKM BU3Hauyae NPUHUMIM 11 OisJIbHOCTI.
Kpim Toro, sxkimo icHye moTpeba 4YiTKO
BU3HAYUTH B paMkaXx Kogekcy NpUHLHI
MiANOPsSIKYBaHHA y CUCTEMi OpraHiB Ipo-
KypaTypH, HeOOXiIHO TaKOX NepefdaunuTH
NpoLefypY, WO A03BONUTh MifJMerJuM Mpo-
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PE®OPMU B YKPAIHI

THUOISITH HE3aKOHHUM HakaszaM iX KepiBHU-
KiB Ta 3as1BJSTH NP0 He3aKOHHE BTPYYaH-
Hs 3 IX 60Ky» [16, 331-332].

IIs pexkoMeHpauis He OyJa BpaxoBaHa
npu poonpauoBaHHi npoekty KIIK, xoua
npu peaJsisauil 3asHayeHOI HOPMU MOXK-
JIUBi yCKJIQHEHHS, 30KpeMa, y BUMaJKaXx,
KOJIM, HamnpuKJaj, CJHiIUuid cymas Biamo-
BJISIE Y 3aJ0BOJIEHHI CKaprd Ha pillleHHs
NPOKYpPOpa, a INPOKYypOp BHILOTO PiBHS,
He3Bakaloyu Ha le, ckacoBye Horo. [y-
Ma€ThCS, IO 3aMiCTh CKACYBaHHS PillleHHS
NiANOPSAKOBAHOTO IMPOKypopa IPOKYpop
BHUILOTO PiBHS, TI0OBAXKAIOUH NPOLeCcyasbHy
CaMOCTiHHICTb MifJIeraoro NpoKypopa, Mas
61 B MNOAIOHHUX CHUTyalisX BHeCTH HOMY
NPONO3ULII0 CaMOMYy MeperyiiHyTH pilleH-
Hfl, IKe BiH BBaXKa€ MOMHJKOBHM.

[IpoTe HesanexHiCTb MPOKypopa y LiH
cepi MOBMHHA MaTH MNeBHI Mexi. ¥ cy-
YaCHUX yMOBaXx, KOJH yTBep/KEeHHS HOBO-
ro KIIK Buknnkae Besnuki TpymHow i cy-
NepeYyHOCTi, BTPyYaHHS IPOKYPOPiB BULLOTO
piBHSI Yy KOHKpeTHi cuTyauii, MoB'si3aHi 3
JNOCYIOBUM DO3CJIiyBaHHSM, B IPUHLHII €
0aKaHUM i HaBiTb HEOOXiZHUM.

3apa3 B YkpaiHi moctynoBo HalyBae
NOLIMPEHHS NPAaKTUKA yKJ/aleHHs 3 iHilia-
THUBU TPOKYPOPiB Yrof Npo BU3HAHHSA BU-
HYBaTOCTi 3 Mif03pIOBaHUMHU i 0OBHHYyBaye-
HUMM 3 HACTYIIHUM BUHECEHHSM CYLOBHUX
BHUPOKIiB Ha MiAcTaBi LUX yroa. Sk yxe
HaMHM Bill3Ha4asocsi, Taka NMpaKTHKa iHKO-
JIL MOJKe SIBASTU COO0I0 IPUX0BAHY (hOpMY
THUCKY Ha 0co0y, sika IoTpanuia B opbiTy
KPHUMiHaJBHOTO NMepecJaifyBaHHs, a TaKOX
3BepTajacsl yBara Ha JOCUTb BeJUKHUH
KOPYTLiHHUHE TIOTEHUiaJ MOCTaHOBJEHHS
CyLOBUX pillleHb Ha MiAcTaBi yrofg, KOJH
NPOKYpOpP PasoM 3 MPaBomnopyHukom (He
0e3 ydacTi 3aXHCHMKA) BHPIIIYIOTH KJIIO-
YoBe MUTAHHS KPUMiHAJbHOTO CyIOYHUH-
cTBa — mnpo Mipy nokapauusa [17, 52]. o
Ja0eT KOPYMIUIMHHUX CXeM B TAaKWX BUIMal-
KaX MOXYTb NOTPANATH i CYAAi, SKIIO iX
BilMIOBITHO «IPOCTUMYJIIOBATH».

OueBupnHo, posyMitouu Ie, ['eHepaib-
HUH TpPOKypop YKpalHHU B Trajsy3eBOMY
Hakasi Ne 4ra Bin 19 rpymas 2012 poky
(nyaxr 19.1) saxamaB Big mpoKypopis
«yroly Npo BHM3HAHHS BHHYBATOCTi IOIe-
pedHbO Y3rofKyBaTH 3 KepiBHUKOM Op-
raHy npokypatypu. Komito yrogu 3 #oro

BiIMITKOIO IOJY4YaTH A0 HATJSL0BOrO IMPO-
BamkeHHsi» [18, 47]. Taka npaktvka € B
NPUHUMII IOLINBbHOI — THUTAHHS JIUIIE B
TOMY, HACKiJIbKH BOHA BillIOBia€ 3aKOHY.
ko 3MiHa MpPoKypopoM OOBHHYBaueHHS
B Cymi i BiMOBa Bim OOBHHYyBauyeHHS Bif-
6yBatoTbcs Ha miactasi ct. 341 KIIK, To
MOXJIUBICTb TOTOMKEHHS YrOAd MpPO BH3-
HaHHS BUHYBAaTOCTI MpOLECYaJbHUM 3aKO-
HOM He TNepenbadeHa, a BUpIlIeHHS LOTO
NUTAHHS Yy BiIOMYOMY aKTi HaBpSA YU €
NpUAHATHUM. BigTak 1e# nopsinok AOLi/b-
Ho 3akpinutu y KIIK, sk 1e 6yJno masd Bu-
NafkiB 3MiHM 4M BiIMOBHM IPOKYypopa Bif
00BHHYBaUeHHS].

Jluckycito 3 nuTaHb peasnisauil Hargs-
noBol (pYHKLiI MpOKypopa Yy HOCYIOBOMY
KPUMiHaJBbHOMY TIPOBA/KEHHI [IOL{JIBHO
NIPOJOBXKUTH.

KuarouoBi cJyoBa: [0CYLIOBe KpHMi-
HajJbHE TIPOBA/KEHHS, IPOKYPOPCHKUH
HarJsig, npouecyasnbHe KepiBHHUUTBO, MOB-
HOBaXKEHH$ MPOKYpopa.

Cmammiwo  npucsaveno  npasoso-
My cmamycy npoxkypopa, akuil 30ilc-
HI0€ Haeanad 3a 000epiHaHHAM 3AKOHIB
nid wuac 00cydoB8020 KPUMIHAALHOEO
nposadscerns. Ob6pyYHmMoOBAHO MiCHUL
83QEM038° A30K MIHC NPOKYPOPCOKUM HQ-
easdom y yit cgepi i npoyecyarvHum
KepisHuymeom. Ilpoanarizosarno 8i0-
MIHHOCMI Mide Ha2A2008010 O0iLAbHICMIO
npoKypopa i opeaHi3auitiHo-ynpasAiHcy-
Kot OisiAbHicmioo KepisHUuKa cAi040eo
nidpo3disy. 3anponoHos8ano 3miHu 00
yunHoeo KIIK ¥kpainu.

Cmamovs  nocsauwena  npagosomy
cmamycy npoKkypopa, ocyuLecmsistoue-
20 Had3op 3a cobiiodeHuem 3aKOHO8 80
spems 0ocydebHO20 YeOA08HO20 NPOU3-
sodcmea. ObocHosaHa mecHass 83aUMO-
c853b MeHOy NPOKYPOPCKUM HAO30pPOM
8 amoti cgepe 1 NPOYECCYArbHbIM PYKO-
sodcmsom. [lpoanaruduposars. pasdiu-
yus mexncly Had30pHOL 0esmesbHOCMbIO
nPoKypopa U OpPeaAHU3AUUOHHO-YNPAB-
AeHUecKol 0esmesbHOCMbO pPYKOBOOU-
meas caedcmsenHoeo noopasdeseHus.
[Ipedroxcervl usmernenus 8 Oeticmayro-
wuid YIIK ¥xkpauno
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The article is devoted to the legal
status of the prosecutor overseeing the
observance of the law during the pre-
trial criminal proceedings. Substanti-
ated a close relationship between the
prosecutor’s supervision in this area
and procedural guidance. Analyzed the
differences between the prosecutor and
the oversight activities of organiza-
tional and management activities of the
head of the investigative unit. Proposed
changes to the existing Code of Crimi-
nal Procedure
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