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World economy’s globalization high 
rates of development have led to the 
growing of importance of the maritime and 
river transportation. These processes are 
accompanied by the growing role of water 
transport as a basis of transport nodal 
points of Ukraine. Taking into account the 
geopolitical situation of Ukraine, the level 
of development of the national economy 
and foreign economic activity, including 
the external and internal commodity 
turnover the urgent needs of the state in 
sea transportations, the state of political, 
economic and social relations with other 
states and marine potential of the state 
and ability to ensure the implementation 
and protection of national interests in the 
Azov and Black seas, Kerch Strait and 
other parts of the World Ocean, security 
of maritime boundaries and freedom of 
the shipping define the most central role 
for water transport of the country.

Currently in Ukraine the process 
of improving forms and methods of 
shipping business goes in order to 
improve effectiveness of their work, the 
establishment of competitive principles in 
all areas of their activity, bringing into 
accordance with international practice of 
the procedures on transportation services. 
The effectiveness of these processes is 
connected with the necessity of creation 
of the advanced modern regulatory and 
legal framework of steamship companies 
taking into account Ukraine’s national 
interests in increasing goods traffic.

Today’s realities, unfortunately, 
dictate the conclusion that the way out 

of the situation surrounding the Navy of 
Ukraine is possible only if the legislative 
reform will be continued [11, 479].

For the development of freight traffic 
among European countries and Asian 
regions, involving water transport of 
Ukraine it is required to reform and 
modernize water transport potential of 
Ukraine bringing its financial, organizational 
and legal framework into the line with 
international standards. Some steps in 
this regard have already been made. The 
basic document adopted in this area — 
“Marine Doctrine of Ukraine up to 2035”, 
approved by the Cabinet of Ministers of 
Ukraine on October 7, 2009 N 1307 [4]. 
An important condition for achieving the 
objectives and implementation of tasks 
is to develop and implement an effective 
state maritime policy that will contribute 
to further strengthening of position of 
Ukraine as a maritime power, to protect 
national interests defined in the priorities 
of the state maritime policy to the basic 
principles of domestic and foreign policy. 
A special significance for the preparation 
and carrying out a reform in the system of 
Maritime and River Transport of Ukraine 
will be establishing a legal and regulatory 
framework which at this stage presupposes 
a theoretical elaboration by scientists. 
This was reflected in approving of the 
topic of scientific research work carried 
out by the state budget titled “Innovative 
organizational and legal mechanism of 
establishment and operation of municipal 
steamship companies in Ukraine” for 
the National University “Odessa Law 

168      © V. Sergeichik, 2013© V. Sergeichik, 2013



 169

 ÓÊÐÀ¯ÍÀ ² ÑÂ²Ò

Academy” for the period 2013–2014. 
The main purpose of developing the 
abovementioned research topic is to provide 
scientific proposals for amendments to 
the current legislation on the activities 
of municipal steamship companies in 
Ukraine as well as receiving, ultimately, 
the practical result in the form of newly 
created municipal steamship Company 
based on the ownership of territorial 
communities of one or more territorial 
units [5, 96]. Enterdespite the fact that 
the abovementioned problem is fairly new 
and is not researched enough it should be 
noted that scientists of the Department 
of maritim and customs law of NU 
“Odessa Law Academy” have managed to 
explore some aspects of the concept of 
municipal shipping in Ukraine. Thus, we 
should mark the following researchers: 
T. V. Averochkina, L. O. Batanova, 
E. V. Dodin, S. V. Kivalov, S. O. Kuzne-
tsov, S. G. Levchenko, N. O. Machkur, 
D. O. Nikischa, V. V. Prokopenko, 
T. V. Rus skikh. Enter the disintegration of 
the USSR led to a global redistribution of 
cargo traffic: Soviet Steamship Company 
as we know used cargo flows that were 
formed mostly by not economic and 
political means carrying out transportation 
to countries which were supported and 
subsidized by the USSR. Exactly such 
significance had a huge lighter fleet 
that was in possession of the Danube 
Shipping. The next reform of Ukrainian 
steamship companies such as changes in 
the legal form into Joint Stock Company 
with the abandonment of one hundred 
percent of shares owned by the state 
did not contribute to the development of 
water transport. Ukraine did not provide 
the Steamship Companies with goods, but 
“provided” with procedures that governed 
even internal decisions of an enterprise. 
Ministry of Infrastructure of Ukraine 
manages steamship companies not by 
the General Meeting of Shareholders 
as provided by applicable laws but by 
applying the Supervisory Board and the 
issuance of orders of the ministry which 
is not very clear and from the legal 
viewpoint — illegal. On the other hand 
the experience shows that the steamship 

company can exist as a state one only 
in countries with a sufficient level of 
state exposure. Thus, the state fleet of 
Venezuela, Cuba, China, North Korea, 
Russian Federation is successful partially 
because it has a priority to load both in 
export and in import direction. Modern 
Ukrainian steamship companies operate 
in a competitive market along with 
private steamship companies which are 
not burdened with liabilities including 
taxation.

Among others it has identified a clear 
understanding of the need to change the 
form of ownership for Ukrainian steamship 
companies. Studying an international 
experience we conclude that in the most 
countries the steamship companies are 
in the hands of not central but local 
governments. Moreover, in the most 
cases the municipal government reserves 
to steamship companies a possibility of 
independent economic activities. Thus at 
transferring of steamship companies into 
municipal property some control over 
the relevant source of income remains 
of the state without losing strategic 
importance. For example steamship 
companies of Germany, New Zealand, 
Belgium, Singapore and others are in 
municipal ownership. The state can not 
be an effective owner. To make domestic 
steamship companies competitive means 
to let private capital there. In this 
case it is appropriate to transform the 
enterprises into public corporations with 
the subsequent release of the shares on 
the world market for investment and the 
formation of a competitive environment 
in the maritime industry. As successfully 
noted by T. Averochkina and T. O. Nikisha 
this legal form will not only help to revive 
the old traditions of Ukrainian naval 
power, to take a step towards the creation 
of a modern, competitive infrastructure of 
marine economy of our country but also 
to provide an opportunity to contribute 
to the recovery of sea power of Ukraine 
to everyone who is proud of the former 
power of the domestic fleet who is 
concerned about his current situation and 
who care about the future of Ukraine as 
a maritime state [5, 98]. Enter in this 
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case, however, two options of concepts 
of shipping activities continue to exist in 
the world. In the most common English 
version of the steamship company is equal 
to other business entities and doing its 
business according the general conditions 
. According to the French version they are 
an element of production infrastructure 
and their development should be carried 
out through the redistribution of a part of 
the profit generated in other sectors of the 
economy due to the effective operation of 
steamship companies. As for Ukraine, the 
steamship companies operation concept 
has not changed with the acquisition 
of independence, but the management 
conditions have changed in the market.

There are different opinions on 
the question of the ownership form 
and organizational and the legal form 
of steamship companies of Ukraine. 
A chaotic sale of shares is associated 
with a significant risk in . It can 
lead to a monopoly that would deter 
competition. Therefore, most theorists 
and practitioners come to the need to 
change the organizational and legal 
form of the enterprise into a public joint 
stock company and to transfer shares of 
steamship companies to the ownership of 
local communities [5; 9–13]. As rightly 
pointed by S. V. Kivalov — “the current 
level and active development of local 
government in Ukraine may be the key 
for creating a new entity of maritime 
economy activity — Municipal steamship 
company” [9, 4].

The main advantage of creation of 
this kind of enterprise can become an 
opportunity to use considerable potential 
and local community resources as there 
may prove useful and already existing 
infrastructure and the need for various 
cargo-exchange and as cabotage and 
international traffic so the possibility of 
tourism development [13, 488].

S. O. Kuznetsov offers a definition of 
municipal steamship companies. Thus, 
according to this author, municipal 
steamship companies are entities 
engaged in economic activity in the area 
of municipal economy which addresses 
the needs (common needs) and interests 

(common interests) of the territorial 
community (several local communities) in 
transport services provided by maritime 
transport enterprises [10, 476].

According to the Law of Ukraine “On 
Joint Stock Companies”: Joint Stock 
Company is a business entity with an 
authorized capital which is divided into a 
certain number of shares of equal nominal 
value and with corporate rights which are 
certified by shares.

Now the role of a special law in 
regulation of issues regarding the 
establishment, operation and termination 
of joint stock companies fulfills by the Law 
of Ukraine “On Joint Stock Companies” 
17.09.2008 N 514-VI, which entered into 
force on 30.04.2009, before that the role 
of the special law in this area fulfilled 
by the Law of Ukraine “On Business 
Associations” from September 19, 1991. 
At the same time, the Law of Ukraine 
“On Joint Stock Companies” expanded 
the scope of contractual and statutory 
regulation of relations in joint stock 
companies and that provides shareholders 
a lot more opportunities to foreign law 
norms. In this case agreements between 
shareholders can not change norms of 
the law and the company’s charter to 
limit the rights of other shareholders use 
attractive for them. There is a number of 
rules that define the legal status of joint 
stock companies as a variety of business 
entities and enterprises contained in the 
Commercial Code of Ukraine.

In the recent past namely to 30.04.2009 
according to the Law of Ukraine “On 
Business Associations” there were two 
types of joint stock companies: open and 
closed. After the first corporatization 
Ukrainian steamship companies acquired 
such an organizational and legal form as 
an open joint stock company. Today a 
legislator has changed open and closed 
joint stock companies to public and 
private ones believing thereby that this 
name that reflects a broader nature of 
joint stock companies’ activity. The 
activity of public joint stock companies 
is aimed to raising funds of unlimited 
number of investors by selling shares on 
the stock exchanges.
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As mentioned earlier the supreme 
body of a Joint Stock Company is a 
general meeting of shareholders. In the 
General Meeting all its shareholders may 
participate regardless of number and class 
of shares held by them which in its turn 
allows independent experts in the field 
of water transport to control steamship 
companies. Supervisory (Observation) 
Board can be created among the company 
shareholders and manage joint stock 
company in the period between the 
General Meetings and to regulate and 
monitor the activities of government. In 
this case the election of supervisory board 
members is an exceptional competence of 
the general meeting of the company.

In the light of creating a new entity 
that will be the a municipal Steamship 
Company and considering an appropriate 
organizational and legal norm it becomes 
necessary to define the term “shareholder”. 
According to the current legislation, 
the Art. 4 of the Law of Ukraine “On 
Joint Stock Companies” shareholders 
of a company are recognized as an 
individuals and legal entity as well as the 
State represented by the body which is 
authorized to manage State property or a 
local community as a body authorized to 
manage municipal property who are the 
owners of shares.

The most common understanding of a 
shareholder in scientific literature is that a 
shareholder is a participant which primarily 
arises from the law terminology.

For example according to the opinion of 
O. Vinnyk, a shareholder is a participant 
of Joint Stock Company, a person who 
owns a share as the smallest part of an 
authorized capital of the company which 
is certified by the share as a security. 
The ownership ofto giving it out to 
the shareholder occurs only after a full 
payment for it which can stretch over 
time.

In literature shareholders are also often 
called members of Joint Stock Company 
[9, 135]. We think that the use of the 
term “member” is not closely correct in 
relation to shareholders because other 
shareholders’ will not actually affect their 
legal status and it is determined by the 

number of shares owned by them. This 
position is shared by E. O. Sukhanov who 
notes that open joint stock companies 
have transformed membership into 
participation long time ago [8, 60].

It became the custom ages ago not 
only to attach importance to differences 
of these concepts but rather consciously 
identify them. Thus, G. F. Shershenevich 
asserted that “a shareholder is the one 
who is a participant of an enterprise with 
limited liability for all, anyway possesses 
he shares or interest” [17, 111]. At the 
same time the possibility of using the term 
“participant” in relation to a shareholder 
(or inability to do so) has a fundamental 
nature. Establishment of one or another 
approach to this problem determines 
relationships in which there are shareholder 
and the joint stock company and leads to 
difficulties of a practical nature.

If we understand by participants 
all persons involved in any economic 
entities including joint stock companies 
then public officials are not allowed to be 
shareholders. However, this conclusion 
is hardly grounded because a legislator 
hadn’t bear in mind such restrictions for 
this category of persons caused by the 
cessation of the possibility of abuse of 
themby the understanding of norms of the 
law. This goal can be achieved by imposing 
a ban on their entry into the body of joint 
stock companies and does not apply the 
possibility to be a shareholder for them.

Unity and differences of Russian and 
American legal and scientific approaches 
is interesting. The Russians consider 
acceptable to talk about the right of 
a shareholder to participate, and the 
Americans, in contrast, argue that all 
references to a shareholder as a participant 
or a member of the corporation shall 
be excluded. American doctrine comes 
from the fact that the main thing for a 
shareholder is profiting from the shares 
as dividends or at their sale on the stock 
market because shareholders virtually 
excluded from participation in the 
management of a Joint Stock Company 
[6, 43].

Ukrainian, Russian and European 
doctrine attach great importance to 
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participation of shareholders in the 
company (in the work of its organs and 
through this — in shaping the will of Joint 
Stock Company). At underdevelopment of 
the stock market of Ukraine shareholders’ 
interests are not intended to making profit 
from shares by speculation and reduced to 
the possibility of impact on the work of a 
joint stock company which becomes more 
relevant when applying this organizational 
and legal form in relation to the Steamship 
Company.

The aforementioned defines the 
need to study the etymology of the 
economic definition of “public joint stock 
companies” during which it was found 
that the term is borrowed by domestic 
scientists from western literature (derived 
from the English “Public company”). The 
terms “public company”, “open / public 
joint stock company”, “open joint stock 
company”, “ “public corporation” are used 
by the authors / drafters as synonymous 
categories when translated from English 
category «public company “ which is the 
root cause of the appearance and use 
of this phrase in the modern Ukrainian 
language. We should agree with the 
opinion that common for all definitions 
is that the public company shares must 
be freely available to buyers on stock 
exchange [10, 105].

It should be noted that a public joint 
stock company is the result of combining 
of capitals of owners — shareholders 
who have invested their resources 
in some form (usually monetary) in 
enterprise creation or development of 
its activities and expect to get returns 
on their contributions that is the profit. 
Operating with economic terms one 
may rephrased: shareholders (business 
owners) invest their resources in an 
investment project (enterprise). This 
formulation confirms the point of view 
of V. T. Bityutskyhwho considers any 
company as an investment project 
or a set of investments from the 
standpoint of the owner or as a set of 
investment resources from the position 
of a manager [8, 123–125]. It follows 
that management of public joint stock 
company should be implemented on the 

basis of investment management taking 
into account the above provisions.

The Law of Ukraine “On Joint Stock 
Companies” consolidated on the one hand 
the additional differences between the 
types of joint stock companies (quantitative 
composition: a private joint stock company 
— limited 100 shareholders in a public 
joint stock company — unlimited), on 
the other — allowed public joint stock 
company to use public as well as private 
placement of shares [3].

Thus, the main advantages of availability 
for municipal shipping companies of this 
organizational and legal form as a public 
joint stock company are: the availability 
of sufficiently powerful mechanism 
for raising funds, limited liability of 
company’s owners, the distribution 
of business risk among the majority 
of shareholders, the ability to achieve 
economic benefits making large-scale 
production; organizational sustainability 
of the enterprise. Publicity of activity of 
the above companies lies in the fact that 
information about the creation of financial 
and economic activity of the joint stock 
company in the amount established by 
law shall be published in the mass media 
that is open (publicly available). Such 
information may be regular and have their 
own characteristics [9, 86].

These signs are the most common 
and characteristic for public joint stock 
companies as legal entities — independent 
entities.

Managerial mechanism of a public 
joint stock company allows to coordinate 
and freely align the activities of Steamship 
companies on attracted resources, so-
called investment resources. Effective 
management of forming of investment 
resources in the context of their 
individual sources is essential for the 
financial stability of the company. The 
rational structure of these sources can 
reduce investment risks in the future of 
the company, to prevent the threat of its 
bankruptcy. For example the composition 
of the Supervisory (Observation) Board 
of a municipal Steamship Company may 
contain representatives from the Ministry 
of Infrastructure, independent experts 
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and others in addition to representatives 
of the local community. They may 
consider strategic development issues of 
a municipal Steamship Company that is 
define a kind of “vector of development”, 
to determine the strategic direction and 
to keep implementation in the field of 
responsibility of the local community. 
At present state all necessary approval 
of the ministry still not the best way 
affecting the attitude of investors.The 
distribution of functions on governmental 
and commercial will provide enterprises 
of nongovernmental forms of ownership 
exist freely on the market of shipping 
services.

Thus, the modern concept of creating 
municipal Steamship in the form of a 
public joint stock company is recognized 
purely theoretical but relying on a 
sufficient set of legal tools available in the 
country and forms for its implementation 
provides opportunities for realization of 
the project. Public relations of our country 
are made so that possibility of existence 
and successful functioning of municipal 
Steamship in the form of public joint 
stock companies is determined real.

Keywords: municipal Steamship 
Company, public joint stock company, 
legal entity, joint stock company, 
registered capital, local community, 
municipal sector entities.

Ó ñòàòò³ ðîçãëÿäàºòüñÿ òåìàòè-
êà ðîçðîáêè, âïðîâàäæåííÿ òà åêñ-
ïëóàòàö³¿ ìóí³öèïàëüíîãî ïàðîïëàâñ-
òâà â Óêðà¿í³ . Ó öüîìó êîíòåêñò³ 
ï³äòðèìóºòüñÿ äóìêà , ùî îïòèìàëü-
íà ôîðìà ìàéáóòí³õ ïóáë³÷íèõ ñóä-
íîïëàâíèõ êîìïàí³é º ïóáë³÷íå àê-
ö³îíåðíå òîâàðèñòâî. Îñîáëèâà óâàãà 
ïðèä³ëÿºòüñÿ ñïåöèô³ö³ óïðàâë³ííÿ òà 
³íâåñòèö³é â ãðîìàäñüêèõ àêö³îíåðíèõ 
òîâàðèñòâ ó êîíòåêñò³ ìóí³öèïàëü-
íèõ ñóäíîïëàâíèõ êîìïàí³é. Îñîáëèâà 
óâàãà çâåðòàºòüñÿ íà ñïåöèô³êó óï-
ðàâë³ííÿ äåðæàâíèìè àêö³îíåðíèìè 
òîâàðèñòâàìè, çàëó÷åííÿ ³íâåñòèö³é 
ó ä³ÿëüí³ñòü ïóáë³÷íèõ êîìïàí³é — 
ìóí³öèïàëüíèõ ïàðîïëàâñòâ.

Â ñòàòüå ðàññìàòðèâàåòñÿ òåìà-
òèêà ðàçðàáîòêè, âíåäðåíèÿ è ýêñïëó-
àòàöèè ìóíèöèïàëüíîãî ïàðîõîäñòâà 
â Óêðàèíå. Â ýòîì êîíòåêñòå ïîääå-
ðæèâàåòñÿ ìíåíèå, ÷òî îïòèìàëüíîé 
ôîðìîé áóäóùèõ ïóáëè÷íûõ ñóäîõîä-
íûõ êîìïàíèé ÿâëÿåòñÿ ïóáëè÷íîå 
àêöèîíåðíîå îáùåñòâî. Îñîáîå âíèìà-
íèå óäåëÿåòñÿ ñïåöèôèêå óïðàâëåíèÿ 
è èíâåñòèöèé â îáùåñòâåííûõ àêöèî-
íåðíûõ îáùåñòâàõ â êîíòåêñòå ìó-
íèöèïàëüíûõ ñóäîõîäíûõ êîìïàíèé. 
Îñîáîå âíèìàíèå îáðàùàåòñÿ íà ñïå-
öèôèêó óïðàâëåíèÿ ãîñóäàðñòâåííû-
ìè àêöèîíåðíûìè îáùåñòâàìè, ïðè-
âëå÷åíèå èíâåñòèöèé â äåÿòåëüíîñòü 
ïóáëè÷íûõ êîìïàíèé — ìóíèöèïàëü-
íûõ ïàðîõîäñòâ.

The article examines the topic of de-
velopment, implementation and opera-
tion of municipal Steamship in Ukraine. 
In this context the view that the optimal 
shape of future public of shipping com-
panies is a public joint stock company 
supported. Special attention is paid to 
the specifics of management and invest-
ment in public joint stock companies in 
the context of municipal shipping com-
panies. Particular attention is drawn 
to the specifics of the management of 
public joint stock companies, attracting 
investment into the activities of public 
companies in the context of municipal 
steamship company.
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