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BE3OILJIATHI IOTOBOPU )
3A LIUBIJIbHUM 3AKOHOJIABCTBOM YKPATHH

AkTyanbHicTb HocaimKeHHs. 3’scy-
BAHHS MUTAHHS, fIKa i3 HOPMOYTBOPIOIO-
YUX O03HAK [OTOBOPY Mae€ BH3HauaJbHe
3HaueHHsi, 0e3rnocepeqHbO IOB’si3aHe i3
e(PeKTUBHICTIO MPaBOBOTO peryJBaHHS
MIEBHOTO BUAY JAOTOBOPY.

3 orsiAny Ha Te, II0 MpaBa Ta 060B 13-
KW CTOpPiH JOroBOpPy MarThb BiANOBigaTH
MeTi JOTOBIPHUX MPABOBiIHOCHH (canMo-
BaHOCTi 3000B’sI3aHHs1), TO caMe CIIPSIMO-
BaHICTb HeOOXiIHO pPO3rSfaTH B SKOCTi
FOJIOBHOTO CHUCTEMHOro (hakTopy, a BCi
{HWi O3HaKW MAOroBOpy — fAK Taki, LIO
YTOUHIOIOTb TIPABOBE peryJ/IioBaHHs, 00Yy-
MOBJIEHE HOTO CIPSIMOBAHICTIO.

BongHouac He MeHLI BaKJIUBUM €
3'ICYBaHHS BTOPHHHHUX CHCTEMHHX 03-
HaK JOTOBIpHUX MPaBOBiIHOCHH, SKHUMH
MOXYTb OyTH 0COBJHUBOCTI CY6 €KTHOTO
CKJany JOOroBopy, HOro mpeaMeT, a Ta-
KO OIJIATHICTb YK 0e30I/aTHICTh BigHO-
CHUH. ¥ MexKaX [aHOro JOCJiJKeHHS MU
PO3IJISIHEMO CUCTEMHY 03HaKy Oe3onJar-
HOCTI y NOrOBiDHHUX KOHCTPYKLIfIX 3a 3a-
KOHOZABCTBOM Y KpaiHH.

Cran  po3pobku Temu. [luTaHHA
omJIaTHOCTI Ta 0e30MJaTHOCTI BHUBYa-
JIUCSl B NpausX TakKUX JOCJIIHMKIB, $IK
10.B. Pomameuws [1], M.I. Bapy [2],
M.I. bparincekust ta B.B. BirpsaHcekuit
[3], A.B. Benenukros [4], 1.M. Marasu-
uep [5], €.B ITaccexk [6] ra in. Ongnax y
JIOCJIPKEeHHSIX 3a3HAaUeHHUX HAyKOBILB He
NPOBOJAMBCS CUCTEMHMH aHali3 ycix 0es-
OIUIATHUX [JOrOBOPiB, a JHLIe MPUALIA-
Jlacsl yBara OKpPeMHUM acleKTaM BILJIUBY
6e30mnaTHOCTI Ha MOOYI0BY HOTOBipHUX
KOHCTPYKUiH. ToMy noCJigKeHHS cHucTe-
MU 0€30M/IaTHUX JOTrOBOPIB YSIBJISETHCS
LiJIKOM BUACHUM Ta aKTyaJ/bHUM.

Buknan ocHoBHOro wmatepiany 1o-
caimkeHHs. B u. 5 cr. 626 LUK Ykpai-
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HU 3aKpilJIIOETbCS 3arajbHa KOHLEMNLis
OIJIATHOCTi OTOBOPIB, BiANOBIAHO 10 SIKOI
JIOTOBIp € OIJIATHUM, SIKLIO {HIlle He BCTa-
HOBJIEHO JOTOBOPOM, 3aKOHOM ab0 He BU-
nuBae i3 cyTti goroopy. OTxe, HOroBip
Oy/e BBaXKaTHCA OMNJIATHUM, I0KH He Oyne
Jl0BeJleHa MOro 0e30MJ/aTHICTh.

OpnHak 1MBiMbHE 32aKOHONABCTBO He
MICTUTb BHU3HAUEHHSI TaKUX IIOHATh, SIK
«OTJIATHUH JHOroBip» Ta «0e3omnaTHUN
noroBip». CJil 3asHauWTH, 10 y UMBIJi-
CTHUHIH JiTepaTypi Li MOHATTS TaKOX He
BU3HAYAIOTBCS, T4 OCTATOUHO He 3’§COBAHO
MUTAHHS TIPO BIUIUB OILIATHOCTI 4u 6e30-
MJIATHOCT Ha TOOYHOBY MAOTOBIPHUX KOH-
CTPYKLIH y LUMBiIJIbHOMY IpaBi YKpaiHH.

3a cyJacHHMX YMOB PO3BHTKY CYCIIi/Ib-
CTBA LMBiJIbHE 3aKOHOJABCTBO y Oi/bLIil
Mipi npupijsie yBary BiIHOCHHAM OILIAT-
HUM, HiXK Oe3omnaTHuM. OngHAK TOPSA
i3 omsmatHuMM poroBopamu LIK Yxpaiuu
peryJiroe Takox i 3HauHy KilbKicTb 6e30-
MJIaTHUX 10TOBOPiB (mapyBaHH#, MO3HMUYKa,
GesoniaTHe 36epiranns Ta iu.). Cuig npu
LbOMY 3ayBaXKHUTH, L0 BIACYTHICTb 03-
HaKU €KBiBaJ€HTHOCTI UM OIJIATHOCTI He
MOXKe OYTH MepellKo0 /15 BilHECEHHS
MEBHUX BiIHOCHH 0 LMBiNbHO-NPABOBUX.

IymaeTbesi, mo omsaTHICTh Ta 6e30-
MJIATHICTh HE MOKJIaJal0ThCsl B OCHOBY IO-
OyLOBH CHCTEMH LMBIJIBHOTO 3aKOHOIAB-
crBa. Crarrs 3 LUK Ykpainu He BH3Hae
X MPUHLMUIIAMU (3araspHUMU 3acamaMu)
LMBi/IBHO-IPAaBOBOrO PeryJyoBaHHS, a Y Y.
1 cr. 1 UK Yxpainu omiaTHicTb 4n 6e3-
OTJIATHICTb HE HA3WBAIOThCS XapaKTePHU-
MU 03HaKaMH BilHOCHH, 1[0 PETYJIOI0ThCS
UUBIJTbHUM 3aKOHOIABCTBOM.

Y naHomy BUMNAIKy MaeTbcsl Ha yBaai,
110 LMBiJbHe NPaBO He BU3HA€ abCTpak-
THO 0€30MJaTHUX YH OIJIATHUX [Oro-
BopiB. Ilozmin moroBopiB Ha omaaTHi uu
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fesomuiaTHi BiIOyBaeTbCsl BXKe y Mexax
KJacu(ikalilHUX Tpyn IOroBOpiB, BHO-
KpeMJIEHHHUX 32 03HAKOIO CIPSIMOBAHOCTI.
Hanpuxknan, cepen moroopis, crpsiMmoBa-
HUX Ha Mepefady MaidHa y BJACHICTb, BU-
NiJASI0TE OMJIATHI JOTOBOPH KYMIBJIi-TIPO-
IaXy, PEHTH, [OBiUHOTO yTPUMaHHS,
MO3UKW Ta 0e30MJIaTHUHA OOTOBip mapy-
BaHHA. [l 10OroBOpiB, CIpsSMOBAaHUX Ha
nepenauy MalHa y KOPUCTYBaHHS, OIJaT-
HUMH pi3HOBHIAMU OYIyTb TOTOBOPH HaH-
My (openmu), naiimy (openmu) xuTia,
KOMepUilHOl KOoHIecil, a 6e30MIaTHUM —
JIOTOBIp MO3UUKH.

OTXe, OMJIATHICTL Ta 0€30IJIATHICTB,
MOpPiBHAHO 3i CHpsIMOBaHIiCTIO 30060B’4-
3aHb Ha JOCATHEHHS MEeBHOT0 MPaBOBOrO
pes3yJsbTaTy, € BTOPHHHUMH O03HaKaMH T10-
6yLOBH HOTOBIPHUX KOHCTPYKLIH.

[HmWa piy, K BXKe HAroJOLIyBasoCH,
110 Y UMBINICTHYHIM JiTepaTypi cami mo-
HATTS <«OIJIATHUH 1OroBip», «Oe3omJart-
HUHU JOTOBip», a TaKOXK «eKBiBaJeHTHHUH
JIOTOBip» YiTKO HE PO3MEKOBYIOThCH.

HaiiBaxx/1MBilIOI 03HAKOIO OMJIaTHO-
ro JOrOBOPY € HasBHICTb 3yCTPiYHOro
3a/l0BOJIEHHS], SIKeé MOBUHHO MAaTH MeBHY
MaiHOBY uiHHicTb. [lpu 6GezommaTHOMY
JOTOBOPi BiICyTHE MAalHOBe 3yCTpiuHe 3a-
noBosieHHsi. Tomy 6esomsaTHi BiHOCHHU
BeAyTb 10 iCTOTHOrO 3MeHIIEeHHsI MaWHO-
BOI Macu Ha ONHiH cTopoHi (6opxKHHMKa)
y KIJIbKICHOMY Ta BapTiCHOMY BHpPaxKeH-
Hi Ta [0 BigmosigHoro ii 30iJblIeHHS Ha
iHwif croponi (kpeauropa), Tomi K MpH
eKBiBaJIeHTHUX BIiJHOCHHAX TaKi 3MiHU
He BinOyBalOTbCS, a 3a OMJATHUX BifHO-
CUH — BinOyBaloThbCs, aje Ui 3MiHU € He-
3HQUHUMHU, TOOTO He BeAyTb 10 iCTOTHOrO
3MeHLIeHHs] MalHOBOI MacH, K y 6e30-
MMaTHUX BiZHOCHHAX.

[Tomin nmoroBopiB Ha omJjaTtHi Ta 6es-
OMJIATHI Mae MNpaKTHUHe 3HAuYeHHS IpH
BUpillleHH] MUTaHH§ Npo of6cAar npas Ta
0060B’5I3KiB CTOPiH NOrOBOPY, MPO PO3MIp
BilNOBiNA/JIbHOCTI 3a MOPYLIEHHS  30-
60B’sI3aHHA TOIIO. 3 METOK MPAaBUJIb-
HOl KBaJiikauil AOroBipHUX BiZHOCHH
K OMNJIATHUX 9K O€30TJIaTHUX MOHATTS
«OTJIATHOTO JOTOBOPY» Ta «He30IJIaTHOTO
JOTOBOPY», NYMAEThCs, MalOTh OYyTH 3a-
Kpimseni y 4. 5 ct. 626 LIK Ykpaiuu.

[ Pl F e i el e

JocminKyBaHi MOHATTS MOXKYTb OYyTH
BH3HAUeHi HACTYITHUM YHHOM.

OnsiaTHUM € JOTOBIp, 32 SIKHUM KpeIu-
TOp Ma€ MpaBO Ha OTPUMAaHHS MaWHOBOTO
Y¥ HeMaWHOBOTO 3YCTPiUHOTr0 3a/0BOJIEH-
HSl CBOTO iHTepecy Bii OOpKHHKA.

BesomnaTHUM € MOTOBip, 3a IKHUM Kpe-
IUTOp He OTpUMYyE Bin OGOpKHHKA Mau-
HOBOTO UYMW HEeMaHHOBOTO 3yCTPiUHOTO
3a/10BOJIEHHS1 cBOro iHTepecy. HasBHicTb
MaWHOBOIO YU HEMaWHOBOrO iHTepecy Y
KpeanuTopa 3a 0e30MJaTHUM JOTOBOPOM
He BIJINBAa€ Ha UOro 0Ge30MNaTHICTB.

fdx BxXKe 3a3Hauasocsi, o3HaKa 06e30-
NJaTHOCTI Jae MiAcTaBU MAJsi BHOKpeM-
JIEHHS [eSKUX IOTOBipHUX KOHCTPYKUIH y
CaMOCTIiHHI 1OTrOBipHI THUIH.

Cucrema J10roBOpiB 3 eJleMeHTOM 6e30-
NJ1aTHOCTI BKJIIOUa€ y ceOe HACTYIHI TUIIH:
JIOTOBOPH apyBanHsi (IOroBip MmoxKepTBH:
JIOTOBip Ha OTpPUMAaHHS TpPaHTa, JOTOBIp
MeLeHaTCTBa, JOTOBip TEXHIYHOI AOTMOM-
OTH, JOTOBip T'yMaHiTapHOI JOTOMOTH, JO-
roBip JapyBaHHS y MalGyTHHOMY); 0TOBIp
M03UYKH; JOrOBOpH Ha 0e30msaTHe BHKO-
HaHHs1 po6iT (mocayr), morosip cowiasb-
HOTO 0OCJIYTOBYBaHHS Ta iH. 3 OIVIALy Ha
oOMeXKeHHH 00CAr CTaTTi MU He MaeMo
MOXK/JIMBOCTI PO3IJITHYTH yCi cydacHi 0es-
omaatHi moroBipHi KoHCTPykUil. Tomy Yy
MexKaxX NaHOro NOCJifXKeHHsSI HaMu Oyre
NPOaHa/i30BaHO BMJIMUB 0€30MJAaTHOCTI Ha
nesKi eJJeMeHTH TOr0BOPY MO3WYKH.

Cutig, 3a3HAa4YWTH, 10 HaJEXHICTb J0-
roBOpY TIO3WUKH [0 KaTeropii IOTOBOPIB,
CTIPSIMOBAaHMX Ha TMepeqayy B THMYacoBe
KOPHUCTYBaHHs 00 €KTiB LMBIIbHUX IPaB,
00YMOBJIIOE CXO0XKiCTb HOro i3 J10OrOBOPOM
naumy (opennu). OCKiNbKY CydacHe LMBIi/Ib-
He TIpPaBO Biffae MepeBary peryJsioBaHHIO
omnatHux BimHocuH, To B LK VYxkpainu
BiamIaTHUH Korosip Haiimy (openau) (op-
MYJIIOETbCSl IK 6a30BUH /151 Pery/oBaHHS
3000B’s13aHb, CIIPSIMOBAaHHX Ha Mepenavy
MaiHa y THMYacoBe KOPHCTYBaHHS He3a-
JIEXKHO BiJ OIJIATHOCTI UM 0Oe30IIaTHOCTI
3000B’s13aHHsI. ToMy, BiAMoOBigHO OO 4. 3
ct. 827 UK YKpainu, 10 T0r0BOPY MO3UYKH
3aCTOCOBYIOThCSI MOJIOXKeHHS Ty1aBu b8 LK
Ykpainu npo Haiim (opermy).

B nanomy Bumanky 3akKoHOAABellb BHU-
KOPUCTOBY€ MPHUHLHKN YHi(iKaLil mpaBoBo-
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ro pery/BaHHs 10roBopiB HailMy (opeH-
I¥) Ta MO3MYKHM, SIKMH M0/1Arae y npoueci
pPO3pOOKH €IUHUX TPABOBUX HOPM MJIS
CX02KMX BigHocHuH. [9, c. 95]

BonHowyac He Bci moJioXKeHHS TJ1aBH
58 LK YkpaiHu MoxHa 3aCTOCOBYBATH
0 BiTHOCHMH 3 0e30MJaTHOTO KOPHUCTY-
BaHHS piyuio. Y 3B’d3Ky 3 LHUM BaKJHBO
npoaHanisdysatu, ski Hopmu LUK Ykpaiuu
mono Haimy (opeHam) MOXKYTb OyTH BH-
KODUCTaHi M/ pery/ioBaHHS BiIHOCHH
3a JOTOBOPOM MO3WUKH. [Ipu mpomy ciig
BPaxoBYyBAaTH, L0 [0 AOTOBOPY MO3UYKH 3
Yycaa HOPM PO HAaUM MOXKYTb 3aCTOCO-
ByBaTHCS JMlIe NpaBuUia, Ha §IKi He BILIU-
Ba€ OMJIATHICTb 3000B’13aHHS.

Ockinbkn rnaBa 60 LIK Ykpainu ne
MICTUTb CHeliaJbHOI HOPMH IIOAO Mpen-
MeTy AOTOBOPY MO3UUKH, TO, MO-TiepIle,
XapaKTEePUCTUKH  TpeAMEeTy  JOroBOpY
naiimy (openam), nepembaueni cr. 760
K YkpaiHu, MOXXyTb BUKOPHUCTOBYBaTH-
¢ U 1/ BU3HAUEHHS NpeaMeTy J0TOBO-
py mosnuku. OgHakK HeoOXiMHO 3BepHYTH
yBary, 10 MPeIMeTOM AOTOBOPY MO3UUKU
MOXKYTb OYTH TiJIbKK pedi, a He MaHHOBi
npasa, K 3a A0roBopom HaiMmy (openan)
(4. 2 cr. 760 LIK Ykpaiuu).

Crarrs 761 LK YxkpaiHu MicTUTb
yHi(pikoBaHi HOPMH, 11O MOXKYTb 3aCTO-
COBYBATHCS $IK 10 OMJAaTHUX, TaK i 10
6e3onaaTHUX BigHOCHH. ToMy MO3WYKO-
JaBUeM, SK i HaMOJAaBlleM, MOxe OYyTH
JIMlle BJACHUK pedi abo ocoba, ynmoBHO-
BaXKeHa BJACHHUKOM Ha YyKJaAaHHS [0-
roBOpY.

JloroBip Mo3WUYKH, SIK i IOTOBip HaUMY
(openam), ykmamaeTbcs Ha CTPOK, BCTa-
HoBaeHuk y morosopi (u. 1 cr. 763 LIK
Ykpainu). JKIo cTPOK y A0r0OBOpi M03u4-
KU He BU3HAUeHO, TO BBAXKAETHCS, 110 JI0-
roBip yKJaleHO Ha HEBU3HAUEHUU CTPOK,
i BiIMOBIIHO 3aCTOCOBYIOTHCS HOPMH Y. 2
ta 3 c1. 763 LIK Ykpaiun.

[IpaBuna cr. 764 LIK Ykpaiuu, 1o
BCTAHOBJIOIOTh MOXKJNBICTb TIOHOBJIEHHS
JIOTOBOPY HaKlMy, He 3aCTOCOBYIOTBbCS Y
KOHCTPYKLIT I0TOBOPY MO3UUKH, OCKIJIbKH
zakoHoM (. 3 u. 2 c1. 833 LIK Ykpaiuu)
BCTAHOBJ/IIOETBCS OOOB’SI30K MO3UYKOOT-
puUMyBauya IOBEPHYTHU piu ozapasy mic/ad
3aKiHUeHHS CTPOKY HOTOBOPY.

Kosu noroBip mo3ndku yknamaeTbcst 3a
KOHCEHCYa/IbHOI0 MOJEJII0, TO 10 HBOTO
MO2Ke 3acTocoByBatucs ct. 765 LIK Ykpai-
HA. OTKe, MO3HUKOZAABeLlb 3000B’sI3aHUH
repenaTy MO3UUKOOTPUMYBaueBi piu y Ko-
PUCTYBaHHSI HeranHo abo y CTpOK, BCTa-
HOBJIEHUH JJOTOBOPOM TTO3HUKH.

BesonsaTtHicTe  HOrOBOPY  MO3HUYKH
BU3HAua€, BiAMOBIAHO 10 KOHIEMILl YMUH-
Horo IIK ¥YxpaiHu, HeMOXJWBiCTb BH-
TpeOyBaHHS pedi y MO3HUKONABIS B pasi
Horo BiAMOBH Bin M00POBIMBHOTO BHKO-
HaHHA 30008’s3aub (c1. 830 LIK Ykpai-
uu). Tomy c1. 766 LIK Ykpainu 10 BigHo-
CHH, L0 BUHUKAIOTb 3 JOTOBOPY TO3HUUKH,
He 3aCTOCOBYETBCSI.

Bumory 1010 SIKOCTi pedi, nepenaHol
y Ha#M, nepenbaueni ct. 767 LUK Ykpai-
HH, € YHi(DiKOBaHMMH NpaBUJIaMHU i BHUKO-
PHCTOBYIOTbCSl [0 BiTHOCHH 3 Nepepadi
MalHa y KOPUCTYBAaHHS He3asexHO Bifl 1X
OTJIATHOCTI 4M 6e30MJIaTHOCTI.

Crarra 768 LIK Ykpaiuu He Moxe OyTH
BUKOPHCTaHa ISl PeryyioBaHHS BiIHOCHH
3 6e3omsaTHOI mepenaui pedi y KOpHUCTY-
BaHHS, 3 OIVIAAY Ha Te, L0 FapaHTyBaHHS
SKOCTi pedi, siIKa MepefaeTbCsl y KOPUCTY-
BaHHS, BUILJIMBAE i3 OIJIATHOCTI BiIHOCHUH
MiXK CTOPOHAMH JOTOBOPY HaKlMy.

Ha nosuukomaBus BiAMmoBiZHO 1O CT.
769 LK YxpaiHu moksnanaetbcsi 000B’s-
30K TOBIIOMJATH MO3WYKOOTPUMYyBaua
npo mpasa Beix TpeTix oci6 Ha piu (mpo
JOrOBip IIOTEYHOrO KPEOUTYBAHHS, IIPO
JOBiUHe YTPUMAaHHs, NpPO HOTOBip PEHTH
Ta [HIII MOXKJIHUBI npaBa). HeBukonauus
1bOro 00O0B’SI3KYy Ha€ MO3UYKOOTPHUMYBa-
4yeBi TpaBO BHUMaraTH poO3ipBaHHS HOTO-
BOPY Ta BiIIIKOAYBaHHS 3aBIaHO! HOMY
peasibHOI MIKOIH.

[TosoxKeHHS 1OA0 CTpaxyBaHHS pedi,
nepenanoi y Haitm (cr. 771 LK Ykpainu),
IIOZ0 TIePeXONy PHU3HMKY BHIATKOBOTO
3HHUILEHHS a00 BUIMAJKOBOTO TOIIKOIKEH-
HSl Ha MO3UYKOOTPUMYyBaua B pasi 3aTpu-
MaHHs1 HUM noBepHeHHs pedi (c1. 722 LIK
YKpaiHu) Ta 100 MOPSIIKY KOPHUCTYBaH-
Hsl piudio, mepepaHoi y Haum (cT. 773
LIK YKpaIHH), He cyrepeyaTb KOHIEMLl
6e30M1aTHOCTi LIbOTO JOTOBOPY.

[TosnukooTpuMyBau 3a 3roj0l0 1031Y-
KOJaBlLl Ma€ MpaBo MepefaTH pid y KOpH-
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cTyBaHHs TpeTii 0cobi (u. 1 cr. 774 LIK
pra'fHH). OnHak BUHUKAE 3aNUTAHHA: UU
Mae NpaBo MO3UYKOOTPUMYyBaU IepeaaBa-
TH piu suile y 6e30m/aTHe KOPUCTyBaH-
Hsl TpeTidl 0cobi, Y MOXK/JIMBA Mepenada
TaKoX i y BigmjaTHe KopucTyBaHHS. Ha
Hally AyMKY, OJEp:KaHHS MO3UYKOOT-
prMyBayeM MJaTH 3a Iepejady peui y
HAaCTylHe KOPHUCTYBaHHS  CyNepeyuTb
6e30M/1aTHOMY XapaKTepy OCHOBHOIO JO-
roBOpPY TIO3WYKH, OCKIJIbKH MO3UYKO/Ia-
Belb Nepeaae pid y MO3UUKy 3 OrVIIy Ha
0CO0J/IUBI, 10BipYi CTOCYHKH 3 MO3UYKOOT-
puMyBayeM, | He Mae Ha MeTi OTPHMaHHA
KOMepLiMHO! BUTOAM Bil Takol nepenaui.
fkuo piu mepemaeTbCcs MO3UUKOOTPUMY-
BayeM Y OIJaTHE KOPHUCTYBaHHSA, TO MO
BIIHOCHH CTOpIH BXe€ MalOTb 3aCTOCOBY-
BaTHCSl He HOPMH IPO AOTOBIp NMO3HUKH, a
MOJIOKEHHS TIPO NOTOBIp Hatimy (opeHmn),
OJIHaK HEeCTH BiANOBiJaJbHICTb Mepen Mo-
3MYKOJABIIEM 3a [ii HOBOr0 KOPHUCTyBada
pedi MO3UYKOOTPUMYBA4 Mae€ 3a HOpPMa-
mu raasu 60 LIK Yxpainu mpo mosuuky
(4. 3 c1. 774 UK Ykpaiuu). ¥ upomy, Ha
Halll OIS, MOJsrae MNPOTHUPidys, SKe
YHEMOXKJ/IMBJIIOE Tlepeady pedi, fka €
MPeAMETOM AOTOBOPY TMO3WYKH, y HACTYI-
He OmJlaTHe KOPUCTYBaHHS TPeTil 0cobi.
OT2Ke, TO3UUKOOTPUMYBAU Ma€ MpaBo Ie-
pelaTH pid, OTpUMaHy y MO3UUKY, iHIIIN
0co06i Juile y 6e30MgaTHe KOPUCTYBAHHS
(y mactynny mosuuky).

Binnosino mo cr. 775 LUK Yxkpainu
HaliMayeBi Ha/JeXXUTb MPaBO BJACHOCTI
Ha TJIOAM, MPOAYKLiI0, HOXOAH, OfeprKaHi
HUM y pe3yJbTaTi KOPUCTYBaHHS piuulo,
nepegaHoo y HauM. Lle npasuso € 3a-
raJbHAM ¥ 100 BiAHOCHH 3 6€30TIaTHOl
nepefayi peyed y KOpUCTyBaHHS, OJHAK,
Ha Hally AYMKY, MO)K€ 3aCTOCOBYBATHCS
He 3aBxau. Hanpuknian, y pasi, koau y
Mo3UUKy TepenanTbest TBapunu (ct. 180
LUK Ykpaiuu), TO NpUIJiN, OTpUMaHHM
Mg yac iX 3HaXOMKEHHS y KOPHUCTyBaH-
Hi MO3UYKOOTPUMYyBaua e;(OpI/ICTyBaLIa),
Ha/leXUTb [X BJACHHKOBI, fIKILO iHIIe He
BcTaHoB/IeHO forosopoMm (u. 2 cr. 189 LIK
Yxpainu).

Ockinbku rnasoto 60 UK Ykpainu mo-
PSIIOK PO3MOJiNY BUTPAT Ha MpPOBeNeHHS
PEMOHTY pedi, mepefaHol y MO3UUYKY, MiXK
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MMO3WYKOABLEM Ta TO3WYKOOTPUMYBaYeEM
He BH3HAUEHHUH, TO MiAJsirae 3acTOCYBaH-
Hio cT. 776 LIK Ykpainu, sika BCTaHOBJIIOE
000B’130K HalMaya MPOBOJUTH TTOTOUHHH
PEMOHT peui, nepefaHol y HallM, a HauMo-
JaBLS — KaniTaJbHUH PEMOHT, SKLIO iHIIe
He BCTaHOBJIEHO IOTOBOPOM ab0 3aKOHOM.

Bnacuux peui, sikufi 6e3omsaTHO Te-
penae il y KOpucTyBaHHs {HWI{# ocobi, BU-
Ka3yloud THUM CaMHM CBOIO0 106pYy BOJIO,
He Moxe OyTH N030aB/JeHHH NpaBa Bijb-
HO oOWpaTH KOHTpareHTa 3a JOrOBOPOM
nosnyku. Tomy 4. 1 c1. 777 UK Ykpal-
HU He MOXe BUKOPUCTOBYBATHUCS LIOAO
J0roBOpY MO3WYKH. [Ipo HEMOXKJIUBICTb
3acTocyBaHHsl 4. 2 wiel crarti mpsmo
BKa3ye crenjagbHa HopmMa 4. 2 cT. 832
LK Yxpainu, BiInmoBigHo no sKOi MO3WY-
KOOTPUMYBa4 He Ma€ MepeBaKHOTO NpaBa
nepeq iHIWIMMU oco6aMu Ha KyniBJio (cain
BBaXKaTH, | Ha Oynb-siKe iHIlIe NpHUAOAHHS
npasa BJAACHOCTI — MiHa, peHTa) peui, me-
penaHoi HoMy B KOPHCTYBaHHS.

KopucTtyBau Mae MOXKJIUBICTD MIpoO-
BOAMTH IOJIIMIIEHHS pedi, 3BICHO JHMIle
3a 3romoio mosuukogaBus (cr. 778 LK
Yxpainu).

Taxox, ockinbku raasoro 60 LUK Ykpai-
HU HE peryJiaMeHTYEeTbCS BilNOBiAAIbHICTD
MO3UUKOOTPUMYBaya 3a MOTipLIeHHs pedi,
TO Ma€ 3aCTOCOBYBATHCS BiANOBiAHA HOP-
ma ranasu 58 LIK Vkpainu (ct. 779 LK
Yxpainu). Iluramns  BigmosigaabHOCTI
CTOpPiH [OroBOPY TO3UUYKU 33 LIKOLY,
3aBIaHy TpeTiM ocobaM y 3B’sI3KY i3 Ko-
PUCTYBaHHSIM peui, perymwoetbes cT. 780
LK Ykpainu.

[lincTaBy TpUMHHEHHST OOTOBOPY TIO-
3WYKH CIeljaJbHO BCTAHOBJIOIOTHCA B
cr. 835 LIK Ykpainu, a ToMy He mimjis-
rae 3actocyBanHio ct. 781 rnasu b8 LIK
Yxpainu. [IpioputeTHOMY 3acTOCYBaHHIO,
nopiBasHO i3 cT. 783, 784 LIK Yxkpaiuu,
IO JIOTOBOPY MO3WUKH MiANATal0OTh HOPMHU
ct. 834 LIK Ykpainu, siki BCTAHOBJIOIOTh
MiICTaBU PO3ipBaHHS L[BOTO NOTOBOPY

YactuHa 1 cr. 785 LUK Ykpainu wmi-
CTHTb YHi(piKOBaHy HOpPMY TIpo 060B 30K
HatiMaua (BIOMOBIIHO — MO3UYKOOTPHU-
MyBaua) HeraHO MOBEPHYTH pid y pasi
NPUMIUHEHHS] IOTOBOPY B 0OYMOBJIEHOMY
ctaHi abo X y CTaHi, B IKOMy BOHa OyJia

7/ 1o i Fnl e e | i i e P o e



e e e i [ [ [ R (R R[RR[R[Rf. TIPOBAEMM TA CYAXKEHHS

ollep)kKaHa, B TOW dYac sK 4. 2 3a3Hade-
HOI cTatTTi (npaBo HaUMOIABLS BUMaraTu
CIJIATH HEYCTOUKU 3a MPOCTPOUEHHS II0-
BepPHEHHsI pedi) MOLIMPIETLCS JIHIIEe Ha
OMJIaTHI BUMAAKH KOPUCTYBAHHS UYyXKOH0
piyuto. IIpaBoBi Hac/iIKW HeNmoBepHEHHS
pedi micsg 3aKiHYeHHS CTPOKY JOTOBOPY
MO3WYKH BCTAHOBJIOEThCS B cT. 836 LUK
YKpalHy, ki IoJsraloTh y npasi M03W4Ko-
JIaBLsl BUMaraTH I[OBEPHEHHs CBO€I peui
Ta Bi[ILIKOAYBaHHS 3aBIAHHUX 30UTKIB.

Jlo BHMOr, 110 BHILIMBalOThb 3 JIOTO-
BOopy mo3uuku, 4. 1 cr. 786 LK VYkpai-
HU BCTAQHOBJIIOETbCSI CKOpOYeHa MO30BHA
JaBHiCTb B onuH pik. s mopiBHSHHS,
CJIil BKasaTH, IO CKOpodyeHa I[030BHA
JIaBHICTb BCTAHOBJIIOETHCH TAKOXK B Mapa-
rpagi 606 Himerpkoro unuBiJibHOTO KOIEK-
cy [7, c. 174-175], ane it CTPOK CKJIafiae
iCTb MiCSLB.

Tomy, Ha mifcTaBi NpoBeEHOro aHaJli-
3y Hopm raaeu 58 LUK Ykpaiuu, 1o mo-
JKYTb 3aCTOCOBYBAaTHCS A0 JAOTOBOPY IMO-
3UUKH, TIPOMOHYEMO BHKJIACTH Y. 3 CT.
827 LUK YkpaiHu B HacTymHiH pemakuil:
«Jlo 1OroBOpPY MO3UYKH 3aCTOCOBYIOTbCS
MOJIOXKEHHS, nepefdayeHi yacTuHow 1 Ta
3 cratTi ¢1.760, cT. 761, cT. 763, cT. 765,
cT. 767, ct. 769, u. 2 c1. 770, c1. 771 —
776, ct. 778 - 780, u. 1 cr. 785, 786, 792
=796, 798 — 805 LIK Ykpaiun».

[Topsin i3 yHi(ikalielo NpaBoBOro Ma-
Tepiajy 3aKOHOAaBelb BUKOPUCTOBYE Ta-
KOXK TpHHOMH AxdepeHLialil OA0 A0To-
BOPY MO3MYKM Ta Hakimy (opeHnn).

HudepeHuiauis — e posnofig LUUBi/Ib-
HO-TIPAaBOBHMX {HCTUTYTIB 3a OB’ sI3aHUMHU
Mi2K CO000 CTPYKTYPHHUMHU MifPO3AiIaMH,
110 BigoOpakaroTb 0COOJUBOCTI OKPEMHUX
pi3HOBUIIB MalHOBUX BiIHOCHH.

BesoniaTHicTh NOroBOpy MO3UUKH €
TaKOI O3HAKOI0, $IkKa BHMarae BCTAHOB-
JIEHHSI CrelU(piyHOTO MPABOBOTO PETY.JI0-
BaHHS AJI IbOTO JOTOBOPY. 3 TPOBEIEHO-
ro aHaJ/i3y Takox cJinye, 110 6e3omnaaTHa
crenudika HOTOBOPY MO3UUKH Binobpasu-
Jacs Ha OinbluocTti Horo ejemeHTax. Ha
Haly IyMKy, eJeMeHTaMH J0TOBOpY Io-
3UUKH, L0 J03BOJSIOTh PO3I/SAATH HOT0o
B SKOCTi CaMOCTiHHOTO BUIY IOTOBODPY, €:
npeaMeT IbOTO AOTOBOPY, SIKUA MOXKYTb
CKJafaTH Julle pedi, a He MaWHO B3a-

raji; HeMOXJIMBICTb BUTpeOyBaHHS peui
y MO3WYKOIABIIS; OCOOJIUBOCTI Cy6 €KTHO-
ro ckaany (3a60poHa MiANPUEMHHIILKAM
IOPUIVYHUM oco0aM IepegaBaTH pedi y
6esomnaTHe KOPUCTYBaHHS o0co0i, siKa
€ 11 3aCHOBHHMKOM, YYaCHHMKOM, KepiBHHU-
KOM, 4JIeHOM 1i opraHy ymnpaBJ/iHHS a60
KOHTpOJIIO); MMiABUIIEHA BiAMOBiIAJbHICTH
M03WYKOOTPUMYyBaya 3a  CXOPOHHICTb
peui; oOMexXeHHWH XapakTep BiAMoBimasb-
HOCTi MO3WYKOAABLS 32 HEOJIKH Nepena-
HOl y TO3WYKYy peui; 0coOJHBi MigcTaBu
po3ipBaHHS Ta MPHUIHHEHHS I0TOBOPY.

BucnoBku. OsHaka 6e30miaTHOCTI
€ OJHi€l0 3 HaHMeHIU pO3pOOJEeHUX Y
LUUBiIbHOMY TMpaBi YKpaiHu. Bigmexy-
BaHHs 0€30MMaTHUX AOTOBOPIB Bif iHIIUX
JOTOBipHUX  IHCTHUTYTIB, CIHUPAIOUYUCh
JIMILIE Ha T10JI0XKEHHS Cy4yaCHOT0 3aKOHO-
JIaBCTBa, y OinblIOCTi BUMAAKIB € IMpak-
TUYHO HEMOXKJHUBHUM, OCKINIBKH KpHUTepil
BiZIMeXXyBaHHS He € 4iTKO BU3HAUEHUMH,
3HaXOAATbCA y HEMAHHOBIH cdepi Ta €
OL{HOYHHMH MOHATTSMH, SK, HAPUKIAL,
CYCHiJIbHO KOPHUCHA MOTHBALlifl, CHiBUYT-
Ts TOLLO.

AHani3 BriBY 6e30MaTHOCTI Ha Tpa-
BOBe pEryJI0OBaHHS JOTOBOPY MO3WUYKH B
LK Ykpalnu n03BOJUB 3pPOOHTH BHUCHO-
BOK IIpO Te, II0 3aKOHOJAABEeLb BUIiJsE
BiIHOCUHM 3 06e30IJ1aTHOTO KOPUCTYBaH-
HSl pedyaMU B OKpeMHH NOTOBipHHH THI,
OZHOYaCHO BHUKOPHUCTOBYIOUH MNPUHOMHU
yHi(piKawii Ta audepeHuiauii mpaBoBoro
marepiagy.

KnouoBi caoBa: ULHUBiIbHE 3aKO-
HONABCTBO YKpaiHW, [OTOBIp TO3WUYKU
(commodatum), GesonaTHuE I0TOBIp.

Y cmammi 8u3naueHi OCHOBHI npo-
bAeMU  CYUACHOEO UUBINbHO20 3AKO-
nodascmsa y eaarysi 00e08ipHO20 pe-
eYno8anHs  6e30nAamnux — 8i0OHOCUH,
chopMYyrbOBAHI OCHOBHI mMeopemuyni
BUCHOBKU Ma NPAKMUUHi peKkomeroayii

B cmamoee ob6o3nauenv, OCHOBHbLE
npobaemol Oelicmeyrouieco epanoam-
cK0eo 3akonodameavcmsea 8 chepe 0o-
2080pHOE0 peeyruposarus 6e3s03meso-
HbLX  OMHOUWEHUL, CHOPMYALPOBAHDL
OCHOBHble meopemuueckue 8o6l800bL U
npakmuieckue peKomeHoauuu.
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The article deals with the main
problems  of  contemporary  civil
legislation in the field of gratuitous
contracts,itis given the main theoretical
conclusions and propositions about
improvement of legislation of Ukraine.
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IIPABOBA KOHCTPYKIIA 3ACTABH
3A IUBIJIbHUM 3AKOHOJABCTBOM YKPAIHH

OpnHuM i3 mpaBoBUX 3aC06iB 3aXUCTY
npaB Ta iHTepeciB Y4YaCHHUKIB LUBiJb-
HUX TPaBOBiIHOCHH € 3acTaBa, aKTy-
aNbHICTb NOCHAIMKEHHS KO Yy CydyacHUH
nepionl 0O0yMOBJIIOETbCS HeOOXiAHICTIO
BJIOCKOHAJ€eHHS MEXaHi3My IPaBOBOTO
peryJIoBaHHS NOTOBiIPHUX BIOHOCHH Ta
MOCHJIEHHS e(eKTHBHOCTI 3aCTOCYBaH-
Hfl croco0iB 3abe3neyeHHS BUKOHAHHS
3000B’13aHb.

[Ipo6nemMaM NpaBOBOTO peryJ/OBaHHS
3aCTaBU MPHUCBAYEHO Mpaui TakKUX Bifo-
Mux umBsigictis, gk U.H. Asimos, K.H. An-
HeHkoB, M.I. Bparincekuii, B.B. Birpsn-
cekuit, O.C. Kizmosa, [.I. ITyukoBceka,
€.0. XapuToHoB Ta iH.

Meroio paHoi crtaTTi € aHasni3 HOPM
YUHHOTO  LMBINIBHOTO  3aKOHOJAaBCTBa
100 MOHSITTS, CTOPiH, 3MIiCTy 3acTaBH
SIK TIPaBOBOI KaTeropii LMBiJIbHOrO NpaBa
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Ta BHECEHHS MPOIMO3HUILiH 100 HOTOo yJI0-
CKOHaJIEHHS.

[ToHATTS 3acTaBU BU3HAYAETHCH Y CT.
572 1IK Yxpaiuu, 3rifHO 3 SIKOI0 Kpeau-
top (3actaBojepikaTesb) Mae MpaBo y
pasi HeBMKOHaHHsI OopxKHHKOM (3acTa-
BOMABIIEM) 3000B’s13aHHS, 3a6e3MedeHo-
ro 3aCTaBOIO, OEPKATH 3aJJ0BOJIEHHS 3a
pPaxyHOK 3aCTaBJ/JeHOr0 MalHa MepeBax-
HO Tiepej {HIIMUMH KPeauTopaMH LbOTO
OOpKHHUKA, SKILO iHIIe He BCTaHOBJE-
HO 3akoHOM (mpaBo 3actasu). I3 1BOTO
BH3HAUEHHS MU [i3HAeMocCs TpO Te, IO
TepMiHU «3acTaBa» | <«IpaBO 3aCTaBU»
3aKOHO/IaBellb BUKOPUCTOBYE SIK CHHOHI-
mu. ¥ 4. 3 c1. 536 LUK Ykpainu «mpa-
BO 3acTaBU» [103HAYAETbCS $IK <«lIpaBa
3actaBojep:kaTesisi Ha piu». «[IpaBa Ha
piu» He MOXKYTb OYTH HIiUMM {HLIUM, KPiM
npaB peyoBux. OTxe, 3aKOHOAABELDb PO-
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