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JOKTOpP IOPUIMYECKHUX HayK, npoteccop Kadeapsl mpasa
EBponeiickoro Corw3a U CpaBHUTENbHOTO MPaBOBEIEHHUS
HaumonanbHoro yHuBepcuteta «Onecckast opuadueckasi akaaeMus»

PUMCKOE ITPABO H UCJIAMCKOE ITIPABO:
CPABHUTEJIBHO-ITIPABOBOMU ACIIEKT

K Bompocy o BAMSIHMM PUMCKOTO TIpaBa
Ha MCJIaMCKOe TTpaBo 06palanoch He OJHO
nokosienre wuccaenosarenei (1. Awmoc,
A. Axwmenos, Ban nen Bepr, Jl. lawmery,
W. Toabaumep, A. Kpemep, I1. Kpoys,
X. Penann, Y. Ilaxt, M. Durep u 1ap.).
OnHako OfHO3HAUHBIM OTBET Ha 3TOT BO-
mpoc Tak M He Obwl HaigeH. [lpuumHa,
KaK TIPEeICTAB/SETCSs, 3aK/II04aeTcss Kak
B Pa3JW4YHOA CYOBEKTHBHOU OIleHKe HC-
cJeoBaTeIsIMM TeX WJM MHBIX MPaBOBBIX
SIBJIEHUH, TaK ¥ B OOBEKTHUBHBIX 3aKOHO-
MEepHOCTSX, CBSI3aHHBIX C (POPMHPOBAHHUEM
9THUX MPaBOBLIX CHCTEM.

JlaHHBIE TIpaBOBblE CHUCTEMBI Tpej-
CTaBJSIOT pasHble MpPaBOBble TPAAULMHU.
Pumckoe mnpaBo mnpenmyllecTBeHHO Oa-
3UpyeTcs Ha TPHUHLMINAX CeKYJspH3Ma,
BbIpa0OTAHHBIX Ha OCHOBE E€BPOMEHCKHUX
ueHHoctei. [lepBrie ykazanus Ha (opmy
00BIYHOTO MpaBa PuMma U ero npaBoBBIX
UHCTUTYTOB HaHeHbl B IOLIEAIINX 10 HAC
3aKJIOYEHUSX Mo cynebHbIM nesnam. PaH-
HUe MCTOYHMKH PHUMCKOTO MHCAHOTO Tpa-
Ba TPENCTABJSIN COO0N 3aKOHBl PUMCKHUX
umnepatopos (nanpumep, CBOJ 3aKOHOB
XII ta6auu). K III Bexy 1o H. 3. pHUMCKOe
NpaBo y»Ke YETKO OTAEJUJIOCh OT peJH-
THO3HBIX HOPM. [JIaBHBIM MPUHLHKI PHUM-
CKOTO TpaBa 3aKJ/I0UaeTcs B MPU3HAHUH
U yTBEPKIEHUH TOTO (pakTa, uTo rocynap-
CTBO MOSIBUJIOCH B pe3yJibTaTe NOCTUTHY-
TOW JIOTOBOPEHHOCTH MeXAy I'paKaaHaMU
IS pellleHHs] TPaBOBBIX TPoGJeM, CKJa-
JBIBAIOLIMXCS B 00LLECTBeE.

Hcnamckoe mpaBo mpenctaiseT co60i
SIPKO BBIPAXKEHHYIO PEJIUTHO3HYIO TPaBo-
BYIO CHCTEMY, OCHOBAHHYIO Ha peJIMIHU-
03HBIX HcToYHHKAX, — Kopane n CyHHe.
[IpaBoTBOpUecKasi (YyHKIHS HMCJIAMCKOTO
TOCYapCcTBa TIPOSIBASIETCST HE TOJbKO B
CO3/IaHUM HOPM IpaBa, HO, IJIaBHBIM 00pa-
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30M, B CaHKIMOHMPOBAHMH OCHOBHBIX MO-
JIOXKEHHUH MCJIaMCKO-TIPABOBOM JOKTPHHBL.
COOTBETCTBEHHO, B KauecTBe BaKHeHLle-
ro MCTOYHHMKA HCJAMCKOTO IPaBa BHICTY-
naeT MCJAaMCKO-TPaBoBast 1OKTPHHA.

OTCyTCTBYeT eIMHCTBO B3LJIANOB yue-
HBIX Ha (DOPMBI BJIMSHHMS PUMCKOTO MpaBa
Ha ucnamckoe. OmHM yKas3blBajgu Ha Mps-
MOe BJIMSIHHE PMMCKOTO MpaBa Ha (OPMH-
poBaHHe ¥ (DYHKLMOHHPOBaHHE MCJIaMCKO-
ro npasa [1]. TTo uX MHeHHIO, OCHOBHbIE
TOJIOJKEHMS], IPUHLIMIIBL B HOPMbI PUMCKO-
ro npasa ObLIM HEMOCPEACBEHHO 3aUMCTBO-
BaHbl KCIAMCKUM NpaBoM. BoJiee Toro, He-
KOTOpblE HCCJIe0BATEeNH, OTCTAUBAIOIIKeE
JAHHYIO TOYKY 3PeHHsi, YTBePXKIalT, uTO
MCJIaMCKOE TNPaBO B KayeCTBe OPUEHTHPA
CBOEro Pas3BUTHsl BBIOPAIO PUMCKOE Mpa-
B0. OCHOBHbIE €r0 MPUHLMIIBI, KCTOYHHKH,
CTPYKTYpa ¥ NIPaBOBasi MPAKTHKA CKOIHKPO-
BaHbl ¢ PMMCKOro npasa. [1o uX MHeHHIO,
«HCJIaMCKOe NTPaBO eCTh PUMCKOE NPaBo B
apabeckoM oiestHuM» [9].

Jlpyrue e yueHble CUHTAJH, UTO Ta-
KOe BJIMSHHE PMMCKOrO IpaBa Ha HCJaM-
CKOe HOCHJIO KOCBEHHBIH xapakrep (Ha-
npumep, Baun nen Bepr, A. ¢pon-Kpemep)
[13]. TTo ux MHeHHIO, pUMCKOe MPaBO Mo-
BJIMSAJIO HA MCJAAMCKOE MPaBO 4Yepe3 IMpo-
BUHLMa/bHble (Meprpepuiinbie) CHCTEMbI
npaBa. B KauecTBe TaKOBBIX BBHICTYIAJO
WyleHCcKoe TpaBo, CUPUHCKOE MPaBo, 0cC-
HoBaHHOe Ha CHPHHCKO-PUMCKOM KOIEK-
ce, a Takxke 0OBIUHOE TIPABO T€X HAPOJIOB,
TEPPUTOPHH KOTOPBIX BOIUIIK B COCTaB
Apabekoro Xanudara.

HauasibHblH 3Tan CTAHOBJEHHUS UCJAM-
CKOro TIpaBa CBf3aH C MOSIBJEHHEM IBYX
OCHOBOIIOJIATAIOMIMX MCTOUHHKOB — Kopa-
Ha 1 CyHHBI, B KOTOPHIX COAEDPXKATCS Ha-
WIJaBHeHIIMe TIPHHLMIBI U HOPMBI MCJIaM-
CKOTO TIpaBa, 00ecreurBaolye MPaBoBoe
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peryJupoBaHHe OTHOIIEHWH UJEHOB HC-
JaMckou o6uwHbel. OnHAKO, B CBSI3U C Tep-
pPUTOpPHANBHBIM pacllIUpeHHeM rpaHul Xa-
JaudaTa, OOLLECTBEHHble OTHOLIEHUS BCe
6oJiee YCJIOXKHSIIUCh, U HEOOXOAUMOCTb
UX  PETyJHPOBAaHUS  JeTepPMHHHpPOBAJA
(hopMHpOBaHWe HOBHIX UCTOUHHKOB IPaBa,
CIOCOOHBIX Ha OCHOBE BhIlIeyKA3aHHBIX
HUCTOUHUKOB YIOBJETBOPUTb MOTPeOHOCTH
001LeCTBEHHOTO pa3BUTHUS. B pesysbraTte
MOSIBJIEHUS] IBYX MOCJEYIOUMX HCTOUHH-
KOB HMCJIAMCKOTO IpaBa — WIKMBI U KHsCa
— Oblia copMUpOBaHA HMCIAMCKO-NIPaBoO-
Basi NOKTpHUHA, 0a3UpOBABILIASICS, MOMHUMO
OCHOBHBIX UCTOYHHUKOB HUCJaMCKOTr0O MpaBa,
W Ha OPYTMX MPaBOBBIX Tpamuuusx. [jas-
HBIM yCJIOBUEM BBICTYMAJja UX HEMPOTHUBO-
peurie OCHOBHBIM TPHHLHUIAM HUCJIAMCKOTO
npasa.

Bosee Toro, Ha oTHe/JbHBIX TePPUTO-
pusix ucaamckoro Xanudara OblIO CaHK-
[IMOHUPOBAHO NEUCTBHE OTAENbHBIX HOP-
MATHBHO-TIPABOBBIX AKTOB HEUCJIAMCKOTO
npoucxoxaeHusi. C MPUXOAOM TUHACTHU
OwmasioB croauua Apabekoro xanudara
Obl1a nepeHeceHa B Jlamack, KOTOpbIH
MpeBpaTUICS B IeHTP 00pa3oBaHUA W
npocBelleHns. B ator mepuon B Cupun
nevictBoBas CHPUUCKO-PUMCKUUA KOMIEKC,
KOTOPBIH BOOpan B ce0si KaK HOPMBI
0OBIYHOTO TpaBa, TaK U MHOTHE MOJIOXKe-
HUST PUMCKOTO TIpaBa.

Heo0OxonuMo OTMETHTb, UTO OIpefe-
JIEHHBIE TOJIOYKEHUS, TPUHLUIEI U HOPMBI
PUMCKOTO TpaBa OKa3asH Kak IpsiMoe, TaK
U KOCBEHHOe BJHSIHMe Ha (hOpMHpPOBaHUE
OT/le/IbHbIX OJI0’KEHUH UCJIaMCKOro Mpasa.

Hoxmpunasorocme a8asemcs 8adx-
Helulet xapaKkmepucmuKotl pumcKoao u
UCAAMCKO2O Npasa.

JlokTpuHa cTasa BaXKHEUIIUM HCTOU-
HUKOM CTaHOBJIEHHSI W pPa3BUTUS Kak
PUMCKOTO, TaK M HCJAaMCKOr0 TIpaBa.
PuMmckass 1opUCIpYIeHIMST W HCIaM-
CKO-TIpaBOBasi  OOKTPUHBI CTald  OT-
NpaBHBIMH TOUKAMH J[JIs CTAHOBJEHHUS
J@QHHBIX TPaBOBHIX CHCTEM. B paHHOM
KOHTEKCTe HeOoOXOMUMO TOTUePKHYTh
KJII09eBYI0 pOJIb TPAaBOBENOB-FOPHUCTOB.
Kak B puMcKOM TpaBe, Tak U B HCJaM-
CKOM TIPaBOBEJ-IOPUCT BBICTYMAJ ONHOH
U3 LEeHTpaJdbHBIX (Uryp B (popMHpPOBa-

HUM TIPABOBOW TEOPUH M OCYLIECTBJIEHUH
NpaBoBOW MNpakTHKH. MHbIMH cioBamy,
00beMHSIeT PUMCKOE U HCJaMcKoe Mpa-
BO UX NOKTPUHAJbHBEIU XapakTep. B pam-
KaX 00eMX MPaBOBBIX TPaTULHWH MUMEHHO
IOOKTPHHA CBITpaja peLIaloUIylo poJb
B CTAHOBJEHHH W (HYHKIMOHMPOBAHHUU
MPaBOBBIX CHCTEM.

JesiTebHOCT IOPUCTOB  OblIa  HC-
KJIOYMTEJbHO BaXHbBIM M CBoeobpas-
HbIM HCTOUHHKOM pa3BHUTHUS PHMCKOTO
nmpaBa, CIOCOOCTBOBAJA Pa3BUTHIO BCeH
npaBoBou cuctembl [peBHero Puma, ee
CTPYKTYPHPOBAHHUIO U YNOPSNOYMBAHHUIO.
PruMckue IOpUCTBl  MHTEpHpeTHPOBAIU
pas3JWYHble MOJIOXKEHHWS] ¥ HOPMBI IpaBa.
3HaueHWe JTHX HHTepHpeTanuid OblIO0
HACTOJMBKO BEJMKO, YTO MPH BbIHECEHUU
COOTBETCTBEHHbIX pelIeHHUH CyIbH, a-
BOKaTbl, TyOepHATOPbl ¥ BOEHAUaJbHHUKH
pyKOBOJACTBOBaJsuch MMH. Hwmes raybo-
KOe 3HaHHe TPaBOBBIX HOPM, Ha OCHOBe
OOLIMX TPUHLMIIOB JOTHKH, MYyTEM Je-
IOYKTHUBHBIX DPAcCYXIEHHH M JIOTMYeCKHX
YMO3aKJIOYeHHUH, I0PUCTHl CI0COOCTBOBA-
JIM BOCIIOJIHEHHIO TIPO0OeJsoB B MpaBe.

AnanorvuyHble (YHKUMH  BBITOJIHSIH
HCTaMCKHe TPaBOBEAbl, KOTOpble §BJSA-
JIUCb 3HAaTOKaMH pEJIUTHO3HBIX TPHH-
LMIOB, HOPM M BBITEKAIOIIMX H3 HHUX
npaBoBbIX TocyaeAcTBUH. OHM OblIH 06-
Jafate siMu rayO0oKUX 3HAHWH, 4TO AAJIO
UM BO3MOXKHOCTb pa3paboTaTb LeJblH P
yYEeHUH M KOHLEMUHMH, 3a/70XKHUBIIUX OC-
HOBY /151 (DOPMHMPOBaHHUS HCIaMCKO-TIpa-
BOBOH NOKTpHHbI. OHM AaBajy NPaBOBYIO
OLEHKY W Tpejaraiy MyTH pa3pelleHus
TeX WM WHBIX MPaBOBBIX MpodaeM. OueHb
4acTO PEeJUTHO3HO-MPAaBOBOE 3aKIIOUEHHE
npaBoBela TpeloTBpaliano cynebHoe
pa3bupaTesnbCTBO 110 PA3JHUUHBIM JeJaM.

B ocHOBHOM Tpy[ IpaBOBeJOB He BO3Ha-
rpaXkaasicsi ¥ He U3MepsiCs MaTepHaJsbHO,
W OHU BHJIEJU CBOIO MUCCHIO B (DOPMYJIHPO-
BaHMU TIPABOBBIX MOJIOKEHUH U OLEHHBAJIM
CBOM TPYA HE C MaTepHasbHbIX, a C LyXOB-
HBbIX ¥ HPaBCTBEHHBIX TO3ULHH.

Taxum o6pa3om, mMpaBoBebl B paMKax
00eruX MpPaBOBBIX TPAAWLHK BBIMOJHSANN
poJib  MHTEpIIpeTaTopa OCHOBOIMOJOTAl0-
IIMX WCTOYHHUKOB IpaBa, OTHOCSIINXCS K
pas3/JMYHBIM OTPaC/sM IpaBa.
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B wnayuHou /mTepaType BBICKa3bIBa-
I0TCSI pasjiMiuHble MHEHHS OTHOCHUTEJbHO
CYlLIeCTBOBAHMsS OOLIMX TMPHHLMIIOB B
JaHHBIX TPaBOBHIX cucTeMax. OOHUM H3
TAKWUX TPUHIMIIOB, B YaCTHOCTH, SIBJISIET-
csl NPUHUMI CrpaBeaiuBocTH [4, c. 26-
31]. JlanHblil NpPUHUMI 3a/10KHJI OCHOBY
I7sT (PYHKLIUOHUPOBAHUSI KaK PHUMCKOTO,
TaK U MCJAMCKOTO MpaBa.

B Teopuu mpaBa «CIpaBeIUBOCTb»
paccMaTpuBaeTCs Kak sIBJeHHWe, OODbek-
THUBHO CYIIECTBYIOIlee U peryaupyoliee
001lleCTBEHHbIE OTHOILEHHS, OTpakarwliee
CYIIHOCTb TpaBa, YKasblBalollee Ha €ro
TIOJVIMHHBIA XapakTep. TeM He MeHee, Ha
Halll B3TJISIAI, CIIPAaBeIJIUBOCTb — UCTOpUYe-
CKY M3MeHYMBasi KaTeropus. B pasnuuHbx
001LeCTBaX, B YCJIOBUAX PasHOOOPa3HBIX
KyJbTYp OHa MoJiydaeT CBOoeoOpasHoe, WH-
IMBUlyaTM3UPOBAHHOE Pa3BUTHE.

CMmbIc/IOBasi Harpys3Ka, BJIOXKeHHas B
JAHHBIA MPUHIMI B paMKax PUMCKO-IIpa-
BOBOU W HCJAMCKO-TIPABOBOH AOKTPHH,
KapIUHa/JbHO OTJHUYAeTCs IPyr OT IpYy-
ra. [IpuHUMT cnpaBeMBOCTH, COTJIACHO
PHUMCKOH JIOKTPHHE TIpaBa, OTOXKIECTBJIS-
eTCsI C eCTeCTBEHHBIM TIPABOM, MPEICTaB-
JISIOIMM COO0H paBHOE I/ BCEX 0Jaro.
OnvHaKoBBIA KO BCeM MOAXOM MpemroJa-
raeT paBHOE BO3JasiHUEe — PaBHBIM, U He-
paBHOE — HepPAaBHBIM.

PuMcko-ipaBoBasi MOKTPHHA HEOTHO-
KpaTHO ofpaijanach K npobsemMam crpa-
BEIJINBOCTH B c(epe MPaBOBOTO pEryJiH-
pOBaHM$I W OCHOBajach Ha Tesucax [7]:
«OTnal KakaoMy CBOe, 4TO SIBJISIETCS
CIpaBelMBOCThIO»; «Korma orcyrcrByer
YeTKOe MPaBOBOe TMpeNNucaHue, KeJa-
TeJbHO PelIUTh [IeJ0 MO CIIpaBemIHuBo-
ctu» (M. 39.3.2); «Korma mpaso mpoT-
BOPEUUT CIPaBEIJIUBOCTH, HEOOXOIUMO
oTHaTh MpeanouTeHHe mocaender» (1.
15. 1 .32) u np.[3].

PuMckas opucnpymeHIHs TaKKe OC-
HOBBIBA€TCSI Ha TaKUX OOLIENPABOBLIX
MPUHLMIAX, KaK J00POCOBECTHOCTb, pa-
BEHCTBO, CIIPaBEJIUBOCTh, GJIATOPOACTBO,
6e3 KOTOPBIX HEBO3MOXKHO COBMeCTHasi
JKM3Hb CBOOOMHBIX ¥ PaBHOMPABHBIX YJe-
HOB o6mmecTBa [2].

Uro KacaeTcst HCIAMCKOU TPABOBOH I0K-
TPHHBI, TO CIIPaBEJIUBOCTh B KAYeCTBE MM-
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MepPaTHBHOTO MPHWHIMNA TapaHTHPYET CBO-
GOy ¥ paBeHCTBO B paMKax J03BOJIEHHOTO
u 3anpetHoro. Mepa cBo60bl U paBeHCTBA
OTpefiesieHbl  HUCK/IOUUTEJBHO MOJI0KEHHUS-
MW HCJIAMCKOH PEeJIMTHH, 4TO SIBJSETCS 3a-
JIOTOM CTaOUIBHOCTH OOLLECTBA.

[TonsiTe  cnpaBeqIMUBOCTH  HEOJHO-
KpPaTHO YIIOMHHAeTCsi B OCHOBOIOJAralo-
IIeM MCTOUHHKE Hcaamckoro npasa — Ko-
paHe. B uactHocTH, B Kopane conepzxarcs
Takue MOJIOKEHHS Kak: «AJiax He JIOOUT
HecnpaseauBbix» (3:134); «.. Byabre
CTOMKH B CIIPaBEeIJIMBOCTH, CBHIETEJIb-
CTBYs mepen A/axoM, ec/d HaxKe CBUIe-
TesNbCTBO OyneT NPOTHB Bac CaMUX, BalIHX
poavTesel WK POACTBEHHHUKOB ... BynbTe
6eCnpUCTPACTHBl, MHAUe Bbl YKJIOHHUTECH
OT CNpaBelJIMBOCTH. Ecan e BB yKJO-
HHUTECh OT CIIPaBEIMBOCTH M OTOPOCHTE
ee, Anjax 3HaeT O TOM, YTO Bbl JeslaeTe»
(4:135); «... BynpTe mpeaansl crpaBey-
BocTH ...» (5:8); «.. Ecam Oymemb BbIHO-
CHUTB cyieOHOe pelleHne, TO CyIH IO Crpa-
BemuBocTH. [lowcTtrHe, Astax JoOUT
cnpaBennuBbix» (5:42) u np.[5]. Hannbie
KaHOHHUYECKHe I0JI0KEeHHS 3a/I0KHIH OC-
HOBY U1 (DOPMMPOBAHHUS U (PYHKLUHUOHU-
pPOBaHHUS TIPUHIMMA CIPABEINHUBOCTH Kak
OfHOTO M3 (PyHAAMeHTaJbHBIX OCHOBAHHUH
UCJaMCKOH PeJIMTUH, LMBUIU3ALUHY, a TaK-
’Ke HMCJIaMCKOro Npasa.

Jlto6ast HopMa HCAaMCKOro MpaBa Bbl-
pakaeT TIOHATHE CIpaBedIuBOCTH. [Ipn
9TOM HeOOXOAMMO paccMaTpHUBaTh IMOHS-
THSl «CIPaBeNIUBOCTb AJiaxa» Mo OTHO-
IIEHHIO K JIIOASIM, KOTOpasi BbIpakeHa B
HOPMaX MCJaMCKOH PeJIMTHH, U «CIpaBes-
JIMBOCTb B OTHOIIEHUSIX MEXKIY JIOIbMU»,
KOTOpast OCHOBaHa Ha MCJAaMCKO-TPaBo-
BBIX YCTaHOBJIEHHUSIX.

Jlo3BosleHHOe W 3ampeTHOE B paMKax
UCJIaMCKO MPABOBOH MOKTPHUHBI paclpo-
CTpaHsieTCs B TOJHOH Mepe TOJIbKO Ha
mycyabMaH. Ho cobioneHue npas u cBo-
601 TIpeaCcTaBUTENEH HHBIX KOH(pECCHH
rapaHTHpOBaHbl 1IAPUATOM, 4YTO TaKXKe
SIBJISIETCS] Bblpa’kKeHHeM CIIPaBeLJMBOCTH
KaK IPUHLMIA HCIaMCKOro IpaBa.

Takum 06pasoM, NPUHLMI CIIpaBeJIHU-
BOCTH B PUMCKOM M B MCJAaMCKOM IpaBe
UMeeT pasJiMyHble OCHOBAHHS W Pa3Juu-
HOe TOJIKOBaHHe.
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Hexomopusie ucmounuku pumckoeo u
UCAAMCKO20 Npasa umerom cxoocmaso.

OcHoBomnoJaraoimye HCTOUHUKHM HC-
namckoro npasa (Kopan u Cynna) Ho-
CAT CaKpaJbHO-PEJUTHO3HBI XapakKTep
U coiepxkaT (pyHAaMeHTaJbHble TPHHLH-
Nbl MOCTPOEHHS W (YHKUMOHHUPOBAHHUS
UcJaMCKoro ofliecTBa, TOCyHapcTBa H
npaBa. CoOTBETCTBEHHO, HA UX (hOPMHPO-
BaHHE M CTAHOBJIEHWE PUMCKOe MpaBo He
0Ka3aJl0 HUKAKOTo BJHUSHHSA. UTO Kacaet-
¢l (OPMHUPOBAHMS MCJIAMCKO-TIPABOBON
INOKTPHHBI, 0asupyIoLlelcs Ha NPOU3BO-
IHBIX U JOTIOJHUTENbHBIX HCTOUHUKAX HC-
JIAMCKOTO TIpaBa, 37eCb MOXKHO TOBOPHUTH
00 OTpeneseHHOM CXOJICTBE HEKOTOPHIX
HUCTOUHHKOB PHUMCKOTO M HMCJIAaMCKOTO
npaBa, 4TO JAeT OCHOBAaHHE HEKOTOPbIM
UCcCJIeoBaTeNsIM TOBOPUTb O BJHSHUH,
KOTOpOe PHMCKOe I1paBo 0Kas3aso Ha (op-
MHMPOBaHHE OIpeleNeHHbIX HCTOUHHKOB
HCJIaMCKOTO TpaBa.

J171s1 BbISICHEHUSI HCTHHBI B OTHOLIEHUH
CXOACTBA HEKOTOPBIX HCTOYHHKOB pHM-
CKOTO M HCJIaMCKOTO IpaBa CjefyeT Ipo-
aHAJM3UPOBATh KOHKPETHBIE HMCTOYHHMKH
JTaHHBIX MPABOBBIX CHCTEM.

Orsersl  topucToB  (;aT. responsa
prudentium) BelcTymaau B KadecTse
UCTOYHHKA PUMCKOTO IIpaBa M OTpaxKanu
MHEHHU$S1 I0PHUCTOB MO MOBOAY Pa3/JUYHBIX
JKU3HEHHBIX CHUTYalMd, TPeOYIOINX Mpa-
BOBOTO pelIeHHs, HMelollee 06g3aTelb-
HbIH XapakTep AJs OTIPAaBJIEHHs MPaBO-
cynusi. Ilpn 3TOM 10pUIMYECKYIO CHJY
UMeJH W MHEHHS, BbICKa3aHHBIE NpPHMe-
HUTEJIbHO K APYTUM, CXOAHBIM MO (hadyrne,
Kasycam.

Taxue o6parieHus MOriu OBITH aapeco-
BaHbl Pa3JMYHBIM IOpUcTaM. B cayuae enu-
HOIYLIEHUs] B OTHOLIEHHWH II0CTABJEHHOTO
BOIPOCA OTBET CUMTAJICS HUMEIOLIMM CHIY
3aKOHa. Ec/M OTBeTH IOPHCTOB PaCXOMH-
JINChb MeXIy CO0O0H, Cyd OTAaBas IMpemrno-
YyeTeHHe MHEHHIO, KOTOPOe, Ha ero B3IJIsI,
GoJIbllle COOTBETCTBOBAJIO UCTHHE.

OnHrM U3 JOMOJHUTENbHBIX HCTOYHHU-
KOB MCJIAMCKOTO MpaBa sBjseTcs (eTBa,
npeAcTaB/sionas co60d MUCbMEHHO 3a-
(DUKCHPOBAHHOE CYXIEHHE MCJIaMCKHX
[PAaBOBEIOB [0 PA3JMYHBIM PEeJNUrHo3-
HO-TIPABOBBIM BOINpPOCAM, KacaloLuMCs, B

TOM YHCJle, BOTIPOCOB CBETCKOU KHU3HH.
@deTBa TaKkKe CIYyKHUT TOJKOBAHHUEM pas-
HOOOPA3HBIX MOJNIOXKEHUH, COMepPKALIUX-
Csl B OCHOBHBIX HCTOYHHMKAX HCJIAMCKOTO
npaBa, HOCAIIMX OOWMHA XxapakTep. MHbI-
MU CJIOBAMH, 3TO CBOEro poma ohUIHAb-
HOe CyXJeHHe, BEePAUKT 10 KaKOMY-Iu60
PEJNIUTHO3HO-TIPABOBOMY BOMPOCY, BBIHO-
CUMBIA aBTOPUTETHBIMU PEJUTHO3HBIMU
JesiTeJISIMH B OTBET Ha 3alpocC CyIbHU HUJH
IPYTHX JIHILL.

Kak BumHO W3 TNpUBENEHHBIX MpPUMe-
pOB, OTBETHl IOPUCTOB B PHUMCKOM IpaBe
U (eTBa B MCJAMCKOM IIpaBe BHICTYNAIOT
B KayecTBe HCTOYHMKA MpaBa U TIpel-
CTaBJSAIOT COOOH Mpo(ecCHOHaNbHBIE U
KOMITeTeHTHbIe 3aKJ/I0UeHUs IOPUCTOB IO
KOHKPEeTHBIM JKH3HEHHBIM CHTYaLHsIM,
CJIO’KUBLIMM B 00lLecTBe.

B puMckoMm mpaBe cyllecTBYeT MOHS-
THe KOHCEHCyca IOPHUCTOB, HO OHO OTpa-
HUUHBAeTCs OMpeaeJeHHBIMH BOMIPOCaM U
pellieHWe, TPUHSITOE HA OCHOBE KOHCEH-
cyca, MOKeT OBITb H3MeHeHO MOCJe TOro,
KaK CTa/JM W3BECTHBl HOBble (DAKTHI.

WmkMa Kak TNpPOU3BOAHBIM HCTOUYHHK
HCJIAMCKOTO TIpaBa IIpPeiCTaBJjsieT COOOH
COTJIaCOBAHHOE MHeHMe HCJIaMCKUX TIpa-
BOBEIOB U OOTOCJIOBOB MO PEJUTHO3HBIM
U TIpaBOBBIM BOMpocaM, TpebOyoLUUM
NPaKTUUECKOro MPUMEHEHUS MOJOKEeHUN
Kopana u CyHHBI

CXO/CTBO NAHHBIX MCTOUHHKOB MpaBa
— HIKMBI ¥ KOHCEHCyCa IOPUCTOB — OC-
HOBBLIBAeTCS He Ha 3aUMCTBOBAHUH, a Ha
o01Iel JIOTHKe DPa3BUTHUS YeJO0BEYECKOTO
oblIecTBa, M 3aKjo4aeTcss B He0OXOIHU-
MOCTH OO0BEeIUHEHHUS] HHTEJNIEeKTYaJbHBIX
VCUJIUU pamd YCTAHOBJEHHWS HCTHHBI H
HaXO0XJEHHsI KOMIIPOMHCCA MeEXIy pas-
JIUUHBIMH TOUKAMH 3PEHHUS.

[Ipu 3TOM HEOOXOAUMO OTMETHTD, UTO,
COIJIaCHO MHEHHIO OOJIbIIHHCTBA HCJIaM-
CKUX TIPAaBOBEJOB, pellleHWe, MPUHSITOE
Ha OCHOBAHUHU HMIXKMa, He MPOTUBOpeua-
mee Kopany u CyHHe, He MOXeT ObITb
OTMeHeHO OoJiee MO3AHHUM KOHCEHCYCOM
IPaBOBEIOB.

B puMckom TpaBe CyIIecTBYeT IMOHS-
tue «Utilitas Publica», nompasymesaio-
llee «OMpaBlaHue MpaBa MpeTopa, YToObl
JOMOJHUTb W HCIPaBUTh T'PaKIAHCKOE
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paBo». ¥ CIOKHEHHE OOLIECTBEHHBIX OT-
HOIIEHHUH, a TaKkXKe pa3BUTHE TOPTOBJH C
IPYTUMH CTPaHaMH, PUBEJO K TOMY, UTO
HOPMBI TIpaBa He BCEra COOTBETCTBOBA-
Ju TpeOOBAHUAM KU3HU. B paspelueHuu
3THX MPOTHBOPEUUH BaXKHYIO POJIb CHITPa-
JI1 UMEHHO TIpeTOpCKHe 3IUKTH. [IpeTop
CBOHM pelleHHeM He MOT M3MEeHHTb HOp-
My npaBa («IpeTop He MOXKET TBOPHTb
npaBo»). IlpeTopckue SIMKTHI H31aBa-
JIUCb TIO KOHKPETHOMY HCKy. [Ipm atom
IpeTop MOr OTMEHHWTb HJIH HW3MEHHTh
ornpefesieHHble MOJOXKEHHS HEKOTOPbIX
HopM. Takum o6pa3oM, HpaBoONpPUMEHH-
TeJIbHasl AeATeJbHOCTb MpeTopa 1103BOoJS-
Jla BOCITIONHATH TPOGEeJBl IPaxkAaHCKOTO
npaBa, a TakKe M3MEHSTb U HCIPAB/IATH
HEKOTOPBIE HOPMBI.

BHelllHee CXOACTBO ¢ MOHSATHEM «IIpa-
BO MpeTopa» UMeeT TaKOW JOMOJHHUTE/b-
HBI HCTOUHHK HMCJIAMCKOTO MpaBa, Kak
UCTHXCaH, O3HAUAIOUIMH OPUIHUECKOe
MpeANnoYTeHHEe, KOTOPOe JaBajo MpaBo
IOPUCTY OTKa3aTbCsl OT pelIeHHs, BbIHe-
CEeHHOT0 Ha OCHOBaHWM aHaJOTMH, BO3-
MOXXHOH U3 TeKcToB Kopana u CyHHBEI, B
MOJIb3Y APYTOTO pelleHHs], BBIHOCHMOTO B
HHTepecax OO0LIeCTBEHHOCTH.

MiMeHHO B 3TOM CMBIC/IE HCTHXCaH
MOXHO cpaBHUTh ¢ Utilitas Publica —
«0011eCTBEHHBIM GJ1arOM», KaK OHO TIOHHU-
MaeTcsi B pUMCKoM TipaBe. [Ipu atom cy-
[IECTBYeT OTJHWYHME MeXKAy BBIHECEHHEM
pelleHHs] Ha OCHOBAHUM MPaBOBOrO Ipef-
MOUTEHUS] — UCTHXCAHa U pellleHHeM Ipe-
TOpa O BHECEHHH IONPaBKH B HEKOTOpPbIe
3aKOHBI: NIPeTOP PYKOBOACTBOBAJICS CBO-
UM MOHUMaHHeM OJsiara, UCJIaMCKHH Tpa-
BOBeJl, 1eHCTBYS B PaMKax 103BOJIEHHOTO
W 3aMpeTHOro, WCXOIUT HCKJIOYMTENbHO
U3 TIpelnHcaHuil Hcaama. PerieHue uc-
JIaMCKOTO NPaBOBela COOTBYET €ro MOHHU-
MaHHI0 obliero cMmeicia TekctoB KopaHa
u CyHHBI.

Cmpykmypa pumckoeo u UciamcKo-
2o npasa umeem cxo0CmM8eo U pasiuyue.

Heobxonnmo ykasaTb Ha onpefeseH-
HOE CXOICTBO B CTPYKTYpe PHUMCKOTO H
HCJIaMCKOTo npaBa. Bmecrte ¢ TeM maHHOe
CXOJCTBO HE HMCKJ/IOUaeT CYIIEeCTBOBAHUS
KapAMHaNbHBIX Pas/JU4YMH, BBITEKAIOLINX
U3 pasJUuYHBbIX MPHUHUMIOB (POpPMHUpOBA-

[ Pl F e i el e

HHSI OCHOBHBIX OTpAac/Je€d W HHCTHTYTOB
PUMCKOTO M MCJIaMCKOTO TpaBa.

CX0ICTBO B CTPYKTyPe PHUMCKOTO H
MCJIaMCKOTO TIpaBa HauboJiee IPKO BbIpa-
’KAeTCsl B TAKOM MHCTHTYTE TPaXKIaHCKO-
ro nmpaBa, Kak MHCTUTYT JOTOBODA.

OTiMyMss B MHCTHTyTE J[0rOBOpa B
PUMCKOM M MCJIaMCKOM IPaBe BbIPaXKeHO,
npexie BCEro, B TPeGOBAHUSX K IOrOBO-
paM KyIJIH [POIaxKH.

B puMcKOM mpase J0roBop KyILIH-MPO-
naxu (emptio-venditio) onpenensiercs
KaK COrJallleHHe, M0 KOTOPOMY OJHa CTO-
pona, mnpomasern (venditor), o6s3yercs
MpeCTaBUTh APYrOd CTOPOHE, MOKYyMaTe-
JII0, BellM, ToBaphbl (MepKc) U ApyrHe LeH-
HOCTH, a TOKyMaTeJb 00S3yeTcs 3arJa-
TUTb (pretium) MPOJABIY 32 MPOJAHHBIU
TOBap.

B HciaMcKOM  J0rOBOPHOM — TpaBe
TaKkXKe JOrOBOP MOHHUMAaeTCs KaK 3aKJio-
YeHHOe COlJIallleHWe Ha OCHOBE MPemJIo-
YKEeHHsI ONHOH CTOPOHBI M €ro NPUHSATHE
Ipyrou (uorosop umkad u Ka6yn§)

CorylacHO  MCJIaMCKO-TIPaBOBOK  JIOK-
TpuHe, mpomaxa (Gaiisi) ompenessiercs
KaK 0OMeH OJHOTO BHAa TOBapa Ha JApy-
rof Mexay ABYMs WM 0GoJjiee JMIAMH C
UX COIJIacHs.

PuMcKoe MpaBo onpejensieT Cjeayko-
M€ YCJIOBUS NEHCTBUTEJbHOCTH JOr0BO-
pa: corjiacke CTOPOH W BbIDAXKeHHE BOJIK;
Ha/JMuKMe TMPeAMeTa JI0r0BOPa; OCHOBAHHE
(uesb) mOroBOpa; COCOOHOCTL CYOBEKTOB
3aKJII0YUTh 10roBop. [Ipu 3TOM Toxpasy-
MeBaJIoCh HajJWyue CBOOOMHOTO BOJEU3b-
SBJEHUS; HUCKJII0UeHHe oOMaHa, OLIMOKU
WM 3a0JyXKI€HHS; OTCYTCTBHE CHMY.JISI-
LM, T. €. 3aNpeT 3aKJUeHHs] PUKTUBHO-
ro JIOroBOpa, LEJbI0 KOTOPOTO SBJASETCS
NOCTHXKEHHE HeNpaBOBBIX LeJeH, B TOM
yhcsie, BBeJleHHe B 3a0JyXKIEHHE TPeThbe-
ro JIMIA; OTCYTCTBHE MPUHYXKAEHHUS JHGO
YIPO3bI; IPEAMET J0r0BOPA M LIEJb €ro 3a-
KJIIOYEHHs] He JOJUKHBI ObITb TPOTHBO3a-
KOHHBI; Ha/JM4ue [eecrnocoOHOCTH CyOb-
eKTOB J0roBopa. Kpome 3toro, morosop
JIOJDKEH ObITh 3aKJIIOUEHHBIM, T. €. CTOPO-
Hbl J0J/DKHBI TPOHM3BECTH OMNpe/e/eHHbIe
IOPUAMYECKH 3HAYMMBble JEHCTBHS, CBUJIE-
TeJNbCTBYIOLIME O 3aK/JII0YEHHH IOTOBOPA.
TakvMu 1eHCTBUSIMH ABJSINCH odepTra —
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00bsIBIEHNE CTOPOHBI, XKeJTaloLIeH 3aKJIi0-
YUTb OIpEeNeJNeHHbIH A0TOBOP, O CBOEM
HaMepeHWH [PYroMy JHIy JU6O0 JHLaM,
U aKLeNT — NPUHSITHE TNpelJsIoXKeHHUs 3a-
KJIOUNTh TOTOBOp. Bo MHOTHX moroBopax
IJIsT UX 3aKJII0UeHHsT TpeGOBAIOCh BBITIOJ-
HeHHe OIpe/iesieHHBIX (POPMaNbHOCTEH,
HampuMep, mepeaadya Belly.

CorylacHO  MCJIaMCKO-TIPAaBOBOHM  JIOK-
TPHHE, CYIIECTBYIOT CJeayolHe TpeOoBa-
HUST K YCJOBUSM CAENKH KYTJIH-TIPONANKH:
U3bsiBJIeHHEe 0O0I0THOTO COTJIACHUS]; COBEp-
IEHHOJIETHE U 3[PaBOCTb yMa J0TOBapH-
BAIOIUXCS JIML; MPaBO COOCTBEHHOCTH
Ha NpOJaBaeMbli MpEeAMET; 3aKOHHOCTb
npeaMeTa TOPrOBJH; TOYHOe 0003HAUEHHE
nmpeaMeTa, KOJMUECTBA U KadecTBa TOBa-
pa; TOYHOe OrpelesieHHe LieHbl; Mepefada
MPOJAHHOTO TOBapa MOKYMAaTeJ; TMOoJy-
YyeHHe MPUOLLIM OT TPOAAXKH; OIpefese-
HHe CPOKa B TOM CJlyuae, €CJId JeHbTH 3a
TOBap OYIYT BBITIAYEHBI MO3XKe WUJIH eCJTH
M0 YCJOBHSIM CHEJKH MOCTaBKa TOBapa
OCYLIECTBJSIETCS HE Cpasy, a yepes orpe-
neneHHoe BpeMsi. OfHO M3 TJIaBHBIX Mpa-
BUJI KYTJIH-TIPOJIaXKH — TOYHOEe 0003Haude-
HHUe TIpenMeTa mponaxu. KosuuecTBo ero
JOJKHO OBITh MCYHMCJIEHO, U3MEPeHO HJIH
B3BEIlIEHO, a KAayeCTBO — OINpPeJesieHO U
B moapobHocTsiX ob6osHaueHo. [losTomy
SIBJISIETCS HeNeHCTBUTEJbHBIM JOTOBOP O
nmpojaxke Iejoro ambapa 3epHa WJH Te-
JIETH CeHa, eCJIU He YCTAHOBJIEHA TOUHAS
Macca mpoaykra [6, c. 112].

[Ipy 3TOM 1apuaT ycTaHABJIMBAeT
olpeesieHHble OrPAaHWUYEHHs] B TOPrOB-
Jge. Tak, mpeaMeTOM CHEJKH He MOTYT
OBITH 3aTpelleHHble I/ MYyCYyJbMaHWHA
BeleCTBA U TIpeIMeThl, HampuMep, CBHU-
HHUHA, MSICO KUBOTHBIX, 3a0UTBIX HE [0
mapuary, cobaku, MpeiMeTbl 3bI9eCKOro
KyJbTa U KyJbTa WHBIX PEJIUTHH, TOBapHI,
HaXOMSIIIHEeCST B IMyTH, TOBAPHl, KOTOPBIX
Ha JaHHBIA MOMEHT HeT B HaJU4yuu. Tak-
)K€ YCTAHOBJIEH 3alpeT Ha CHEJKH C Bbl-
COKHM TpoLeHTOM pHcKa (rapapa). K uuc-
JIy TaKOBBIX OTHOCHTCS YIMOMHHABIIMHCS
3ampeT TMPOJAXKHU TOBapa, KOTOPBIM IIPO-
JaBell He BJjajeeT Ha MOMEHT CHEeJKH, 3a-
nmpeT Ha MPONAXy ToBapa 6e3 yKa3aHHUS
(DMKCUPOBAHHOU 1IE€HBI, MPOJAXKa TOBapa
0e3 ero npetasbHOro onucadus. Cresku

Takxe He OyayT CUMTATbCH JEUCTBUTE/Ib-
HBIMM, €CJIU TIPU 3aKJIOYEHHH CcoTJalle-
HUSI UMeJO MeCTO JAaBjeHHe, MOLIeHHHU-
YeCcTBO, YMBILIJIEHHBIH OOMaH OOHOH U3
CTOPOH.

CrenyoumM TpUMEPOM KapAWHa/b-
HBIX OTJWYUH HHCTUTYTOB DPHUMCKOTO U
HCJaMCKOTO TIpaBa SBJSIETCS HHCTUTYT
HacJ/eJ0BaHMUS.

HacnenoBaHue kak B pUMCKOM, Tak U
B MCJAMCKOM TpaBe BO3MOXKHO 110 3aKOHY
U 110 3aBelaHHMIo.

Kpyr qun, siBasolmmxcs HacjaeIHUKA-
MM MO 3aKOHYy, B PUMCKOM IIpaBe H3Ha-
yajbHO Obln ycTaHoBJeH 3akoHamu XII
tabaul. [loske oH OblT U3MeHEH Tpe-
TopckuM 3aukToM. HoBemnel IOcTunMana
TakXKe BHECJIH H3MeHeHHs B KPYT JIHIL
— 3aKOHHBIX Hac/JeqHHKoB. CyTb U3MeHe-
HUH, KOTOpble MpeTepreso pUMCKoe mpa-
BO B 006JIaCTH HacCJieOBaHHUS, COCTOUT B
TOM, YTO M3HAUa/JbHO, COTJIACHO 3aKOHAM
XII Tabuaui, Kpyr MU, TPHU3bIBABLIUXCH K
HacJ/eJOBaHMIO, ObLT OCHOBAH He Ha KPOB-
HOM pOJACTBE, a Ha MOJUHHEHUH TaTep-
(hamuIMac — ryaee NaTpUapxajgbHOU ce-
MbH. MMeso MecTo T. H. KOTHaTHUYeCcKoe
POJCTBO, OCHOBAHHOE Ha IMOJABJACTHOCTH.
B nanbHeilieM KOrHaTHUeCKOe POICTBO
ObLIO BBHITECHEHO arHaTHYecKUM — KPOB-
HOPOZACTBEHHBIM.

HoBesnbl  IOcTuHMana ycTaHOBHIN
MSATh ouepeleld 3aKOHHBIX HaCJIEIHHKOB:
nepBasi ouepeib — POACTBEHHUKH MO HHUC-
XOASILEH JUHUU C TeM, 4TO KaxKIoe IIo-
KOJIeHHe TI0CJIe MepBOro Hac/enoBaJso Mo
MpaBy TMpeNCTaBJeHHs; BTOpasi ouepelb
— POACTBEHHHWKHM [0 BOCXOASALIEH JIH-
HHUH, a TakKe pOJAHble OpaTbsi U CECTPBHI.
[Tpu sTom GoJiee 6/M3KHe PONCTBEHHUKU
YCTPaHSNW OT Hac/AelIOBaHHUS NaJbHUX;
TpeTbsl ouepelb — HENOJHOPOIHble Opa-
TSI U CECTPBl YMepIIero, a Takke HX
TIOTOMKH, HacJeaylollee 10 TpaBy Mpel-
CTaBJIEHHUS; YeTBepTas ouepeibp — BCe
npoude KpOBHble PONCTBEeHHUKU. [lpu
3TOM TakxXe HMeJ0 MeCTO YyCTpaHeHHe
6osee OJM3KUMHU pPOACTBEHHHKAMHU —
JanbHux. Ilpn 3TOM HacaeqHUKH OAHOH
o4epesd HacJelOBaMH B PaBHbBIX AOJSAX.

HacnenoBanue B ucCJIaMCKOM MpaBe
peryaupyetcsi Kopanom u Cynnou. Kpyr
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JIUI, UMEIOLIUX TIPAaBO Ha JO0JI0 B HacJel-
HOM MMYyIlleCcTBe, ycTaHoBJeH B Kopane u
He TIOJJIEXKUT MePeCcMOTPy, PABHO Kak He
TOJJIE’KUT M3MeHEHHI0 TOPSIOK pacrpe-
JleJIEHUST JOJIeH HACJIENCTBA.

Corsacuo mpennucanusm Kopana, «...
MYKUHHe NOCTaeTcs AOJsi, paBHas Ho0Je
NIBYX XeHIIWH. Eciu Bce HeTH SIBJSIOT-
Csl JKEHIIMHAMH YMCJOM OoJiee OBYX, TO
UM NIPUHAMJIEXKHUT JBe TPETH TOTO, UTO OH
ocraBu/. Econ ke ecTh BCero ogHa J0ub,
TO el MPUHANJIEKHUT mosoBuHa. Kaxkmomy
W3 pOAMTEJEeH MpPUHANIEXKUT OJHA Lie-
cTasi TOro, YTO OH OCTAaBHJ, €CJH y HEro
ecThb pebeHOK. Ecau e y Hero Her pe-
6eHKa, TO €My HacCJeIyloT POAUTENTH, U
MaTepu AOCTaeTcCs OgHa TpeThb. Ecam xe
y Hero ecTb 6paThsi, TO MaTePU NOCTAETCS
onHa mectas»[5].

HaciemoBanue BO3MOXKHO 10 3aBe-
maHuo, npu 3ToM CyHHOH yCTaHOBJIEHA
BO3MOKHOCTb 3aBelllaHus He Gosee 1/3
HUMYIIECTBA, UTO TaKXKe He TIONJEeXKHUT Tie-
pecMoTpy.

HacnenoBanue mo 3akKoHY BO3MOXKHO
mocJie pacnpeneseHus 1oJed Mo 3aBella-
HUt0 niad (M) BBIJIATH 0JITA.

O BIUSHUM PUMCKOTO MpaBa Ha CTPYK-
TYpy ¥ HHCTUTYTHl HCJAMCKOr0O IIpaBa
MOXXHO TFOBOPHTD JIHIIb TPUMEHUTENBHO K
MPaBOBOH pPeLENUUH, KOTopas uMesa Me-
cto B XIX B., a TakKe MPUMEHHUTENBHO
K KOIU(hUKALUK HOPM HCJAMCKOTO TIpaBa.

[Ipouecc 3aMCTBOBaHHMS IPaBOBBIX
HopM, HadaBinica B XIX B., mporekarn
6e3 amanTalUd¥ 3THX HOPM K MOJOXKEHHU-
SIM HUCJAMCKOT0O MpaBa, MOCKOJIbKY UMEJIO
MECTO TIpsIMOe 3aWMCTBOBAaHHE HOPM W
UHCTUTYTOB POMAaHO-TepMAHCKOTO TIpaBa,
c(hOpMHPOBABILIErOCS TOJ MPSIMbIM BJIH-
SHUeM pHUMcKoro mpaBa. Heo6xomumo
OTMETHUTBb, YTO HOPMBI, HMIJIEMEHTHPO-
BaHHBIE B HAlMOHAJIbHOE 3aKOHOLATEJb-
CTBO HUCJAMCKHUX CTpaH, HeJb3si Ha3blBATh
HOpPMaMH HMCJIaMCKOTO TpaBa, MOCKOJBKY
OHHU 3a4aCTyH0 BXOIHUJH B MPOTHBOpEUHE
¢ TpeGOBaHUSMH HCJIAMCKOTO MpaBa.

Takum o6pasoM, TpHU BBISIBJIEHUU
CXOHSX 4YepT B CTPYKType PUMCKOTO
U MCJAMCKOTO MpaBa, MOXHO TOBOPUTH
JIULIb O 3aUMCTBOBaHUM (POPMBI, KOTOPOU
SIBJISIIOTCS MHCTHUTYTHl TpaBa, a Takke o
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CHUCTEeMaTH3aLUMH UCIaMCKHUX HOPM, HO He
0 TIPSIMOM BJIMSIHUM HOPM M TIPHUHLMIIOB
pPHUMCKOTro MpaBa Ha MCJaMCKoe MpaBo.

AHanusupys  BJAMSIHHE — PHUMCKOTO
npaBa Ha UCJAAaMCKOe, MOXKHO MPUHUTH K
BBIBOJIY, UTO HEJIb35 FOBOPUTH O NPaBo-
BOU pellenuuu. Bce OCHOBHBIE WHCTH-
TYThl W TOJIOXKEHUST UCJAAMCKOTO IpaBa
HUMEIOT NPOUCXOXKAeHHe, He 3aBUCsIIee
oT puMmckoro mnpasa. CyulecTByollee
BHEILIHEEe CXOACTBO HEKOTOPBIX M3 HHUX
o0yc/oBNeHO JUlIb OOILIeH JIOTUKOH,
3aKOHAMH 4YeJIOBEYECKOT0 MBILIIEeHHS.
JleTa/bHBIN aHAMIM3 NMOXO0KHUX 10 BHEI-
Heldl QopMe HHCTUTYTOB M MOJOXKe-
HUH MO03BOJSIeT NPUUTH K BBIBOAY 00
WX KapAWHAJIbHBIX COMEpXKAaTeJbHBIX H
CMBICJIOBBIX OTJIHYHSX.

OnHako 3TO He HCKJAKYaeT 3auM-
CTBOBaHMUSl HCJAAMCKHM MPaBOM MHOTHX
MPaBOBHIX TIOJIOXKEHWUH W HOPM, 3apo-
IWBIIUXCS B PUMCKOM mpaBe. Mmeso snn
MpUHUUNKAMbHOE 3HAueHHe I (PyHK-
LIMOHUPOBAHUS HCJAAaMCKOTO MpaBa 3auM-
CTBOBaHMe [aHHBIX INPABOBBLIX MOJIOXKE-
Huu? I Toro, 4ToObl IaTh aJeKBATHBIH
OTBET Ha JaHHBIH BOIMPOC, HEOXOAMMO
HUCXOIUTh M3 TOTO, YTO JAHHOE BJHSHHE
Ha TIPOTSIXKEHWM pa3BUTHS HCJIaMCKO-
ro ofuiecTa, rocyjapcTsa M mnpasa He
OblIO OJNHO3HAYHHBIM. EcjM Ha HayaJb-
HOM 3Tame AaHHOe BJHMSHHE He OblIO
CTOJIb 3aMETHBIM, TO B JaJbHEHIEM OHO
CBITpaso BaxkHyI0 poJsb. CTaHOBJIeHME
MCJaMCKO-TIPaBOBOH  JTOKTPHHBI  CTaJo
OTIPaBHOM TOYKOM B JAHHOM Mpollecce.
PedopmupoBaHue wucjaaMCKOro mnpaBa B
nepron OcmaHckoro Xanudara HeMOH-
CTPUPYET YCHUJIEHHE BJHSHHE PHUMCKOTO
npaBa yepe3 pPOMaHO-TepPMaHCKOEe IPaBo
B c(hepe KOAM(HUKALNH HOPM HCIaMCKOTO
npasa.

PedopmupoBanue ucaaMcKoro mnpa-
Ba B MepHOA Hcjaamckoro Xamudara 3a-
K/I0YaJ0Ch B 3aMMCTBOBAHHH IPaBOBBIX
HOPM, He NpPOTHBOPEYALIUX MOJO0KEHUIM
HCJIaMCKO-IIPaBOBOM JNOKTPHHBL. BMmecTe
¢ TeM J06asi IpaBoBast HOpMa TMpU 3TOM
Oblla  CaHKUHOHMPOBAHA PEJUTMO3HBIM
aBTOPUTETOM — HCJAMCKHM MPaBOBEIOM,
4TO MpPHAABAJIO JaHHOM HOpMe CTaTyC HC-
JIaMCKOT0 3aKOHa.
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CraHoBienre u (QYHKIHOHHPOBAHUE
MPABOBLIX CHCTEM COBPEMEHHBIX HCJaM-
CKHX TOCYJApCTB, T€HETHUECKH CBSI3aH-
HBIX C KJIACCHUECKHM HCJIaMCKHUM IIpa-
BOM, B paMKaX KOTOPBIX MPUCYTCTBYET
OTPOMHOe KOJHUYECTBO 3aMMCTBOBAHHBIX
MIPABOBLIX TOJIOXKEHHH, B YAaCTHOCTH, Y
(hpaHIy3CKOro MpaBa, SIBJSETCS CBHIe-
TEJbCTBOM YCHJIEHHS TAKOTO BJIUSHHUS.
[Ipu stom W cerogHsi Jwbas HopMmMa He
JOJKHA TTPOTHBOPEUYHUTH MOJOKEHUSIM HC-
JlaMa U JO/KHA OBITh CAHKIMOHHWPOBAHA
UCJIaMCKHUM yUeHBbIM-TIPaBOBEIOM.

KaioueBbie cjaoBa: puMCKoe Npago,
UCJaMCKOe MpaBo, 3aUMCTBOBaHHe, Mpa-
BOBasl pelenuus, NpaBoBas TPAAULUA,
pPHUMCKas I0PUCIPYJeHLNs, UCIaMCKO-IIpa-
BOBas JOKTPHHA, MHCTOYHUKHU IIpaBa,
CTPYKTYypa Ipasa.

B cmamve uccaedyemcs sonpoc o
xapakmepe U cmeneHu BAUAHUSL PUM-
CKO2O0 npasa HaA UCAAMCKOE Npaso 8
KonmeKxcme QYHKYUOHUPOBAHUA NPABO-
8blX 0OKMPUHM, UCMOYHUKOB, a4 MAK#e
cmpykmypo. npasa. Aunarusupyromcs
Gopmor maxoeo sauanus. Ommeuaem-
cs, 4mo onpedeieHHbie NONOHEHUS,
APUHYUNbL U HOPMbL PUMCKOEO npasa
oKa3aAu KaK npamoe, mak U KOCBEeHHOoe
BAUSHUE HQ @opmuposarue omoens-
HbLX NOAONMEHUL UCAAMCKOEO npasa.
Ykasawno Ha ycusenue makoeo BAUA-
Hus, Hauunas ¢ XIX 8., koeda umenro
Mecmo npamoe 3auMCMB08AHUE HOPM
U UHCMUMYMOB pPOMAHO-2ePMAHCKO2O
npasa, copmuposasuiecocs nod nps-
MbIM BAUSHUEM pumcKkoeo npasa. Peub
He udem o npAMOL peuenyuu noAO0dxHe-
Huil pumckoeo npasa. Hexomopoie us
HUX OblAu B8KAIOUEHbL KAK pe3yivbmam
UCAQMUBAUUL CAONUBLULELICS NPABOBOLL
NPAKMUKU nymem NPUHAmMuUs HOPM, He
NPOMUBOPEHALYUX OCHOBHBIM NOAOMNHCE-
HUAM U NPUHUUNAM UCAAMCKOEO Npasa.

Y cmammi Odocaidxcyemoca numar-
H Npo xapakmep i CMYniHo BMAUBY
PUMCHKO20 NPABa Ha iCAAMCbKE NPaso 8
KOHmMeKcmi QYHKUIOHYBAHHA NPABOBUX
dokmpur, Odxcepenr, a MaAKoO# CMPYK-
mypu npasa. Anairizyromecs @opmu
maxkoeo 8nausy. Bidsnauaemocs, uio

NnesHi NOAONMCEHHA, NPUHYUNRU [ HOPMU
pPUMCbKO20 npasa Hadaiu K NpAMULL,
max i HenpamuLl BNAUS HA QOPMYBAHHS
OKpemux nONOHCEeHb ICAAMCLKOCO NPAsa.
Bkasano Ha nocunrennsi makoeo 8nau-
8y, nouunarouu 3 XIX cm., Koiu mano
micye npame 3an03U4eHHsT HOPM Ma [H-
cmumymis poMaHO-eepMaHCbKO20 Nnpa-
8a, cgopmosaroeo nid npamum 8nAU-
gom pumcovkoeo npasa. Mosa we iide
npo Npamy peyentiro nNOAOHEeHb PUMCH-
Koeo npasa. [leaxi 3 Hux 6yiu 8KAIO-
yerni AK peaysvmam icaamidayii npago-
801 NPAKMUKU, W0 CKAAAACA WAAXOM
NPUUHAMMSA HOPM, WO HE cynepewams
OCHOBHUM NOAONCEHHAM MA NPUHUUNAM
iCAaMCbK020 npasa.

The article investigates the question
on character and degree of impact
of the Roman law on the Islamic law
in context of the [functioning of legal
doctrines, sources and also structure of
law. The forms of such influence have
been analysed. It is noticed that certain
provisions, principles and norms of the
Roman law have rendered both dirrect,
and indirect influence on formation of
separate provisons of the Islamic law.
It is specified on strengthening of such
influence, since XIX century, when direct
reception of the norms and institutes of
the romano-germanic law generated
under direct influence of the Roman law,
took place. The direct reception of the
provisions of the Roman law is not at
issue. Some of them have been included
as a result of the islamization of the
established legal practice through the
acceptance of the norms which do not
contradict to the substantive provisions
and principles of the Islamic law.
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