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METOOJIOTIA TEOPII

I TIPAKTHKH IOPHUCIIPYEHIIII
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H. AnromnHa,
acrmMpaHT Kadeapsl TEOPUH TOCyIapCTBa U MpaBa
Hauuonanbroro yHuBepcuteTa «Opmecckast 0puaduecKasi akaaeMusi»

TPAIUIIMOHHBIE U HETPAIJUILIMOHHBIE
PYHKIIMN YKPAHMHCKOTI'O ITPABA

[Ipoueccer rmo6anu3aunu, MPOUCKO-
Isllde B MHpe, WHAMBHAyanu3auus o6-
lecTBa U ero MudgoJoruzauus TpedyroT
co3nanus  3(p(HeKTHBHOrO  MeXaHHM3Ma
NIeHCTBUS MPaBa, OXPaHBl U 3aLUTHI IPaB
Yyes0BeKa, U3MEHEHHS YCTOSIBILEHCS POJH
npasa B obulecTBe. Bce 3T0 BhI3bIBaeT HO-
BYI0 BOJIHY Hay4yHOro MHTepeca K npob.Jie-
MaTHKe (DyHKUMH IpaBa.

W nedicTBUTEJIbHO, B TMOCJEIHUE Necs-
THJIETHS BOTIPOCHI, Kacalolyecs OHATHS,
poJiM ¥ KJaccupUKauuu (HyHKIHUH Tpasa,
LIMPOKO 06CyKIal0TCs B 00lIeTeopeTHYe-
CKOH ¥ OTpacJieBOH I0PUCTIPYIAEHIHH. DTO
CBSI3aHO C TeM, 4TO (DYHKIMH TIpaBa Ha-
XOATCS B TIOCTOSIHHOM JBHKEHHH, pas-
BUTHUHU. OHU He TOJBbKO HU3MEHSIOTCS, HO
U MeHseTCsl UX KayecTBO B CBS3U C ¢op-
MHpPOBaHHEM HOBBIX (PYHKUMH. PYyHKUHH
npaBa 0TOOPa)KalT CYIIECTBEHHbIE uep-
TBl TIpaBa W OTPENe/SIOT HalpaBIeHUS
€ro BO3/IEHCTBHUS Ha CO3HAaHWE H BOJIIO
JIofeH, Ha UX noBemeHue. MOXKHO cKa-
3aTb, 4YTO XapaKTepHas 4epra (PyHKUHH
npaBa — UX IMHAMH3M.

[TocKobKy TPOUCXOAAT H3MEHEHHUS
B pOJIEBOM Ha3HaueHWM TIpaBa, H3yde-
HUe (YHKUMH TIpaBa IpOCMaTpHUBaeTCs
[0 BCeM HalpaBJeHUSIM COBpPeMEHHOH
IOPUCIIPYACHIMH. YT/yOJeHHBH aHalu3
(DyHKUMH NpaBa U pacCMOTpPEHHE HUX Kak
[IeJJOCTHOCTH 71aeT BO3MOXKHOCTb 3arJs-
HYTb B IJIyOWUHBI IPABOBOrO OBITHS.

WHuTepec K Hu3yueHHUI0 (PYHKUUH Tpa-
Ba OIpaBJaH, MOCKOJbKY 3TO MPUBOIUT

K TMO3HaHMIO TpefHa3HaueHWs TIpaBa B
ob11ecTBe, 0COOEHHOCTEH MeXaHH3Ma ero
JIeUCTBUS U NPOSIBNEHUS B LIeJIOM U B OT-
eJIbHbIX cepax OOLIECTBEHHON KHU3HH.
[IpaBo sBssieTcst (hakTOPOM, He TOJBKO
OTNpeseNITIOIMM HarpaBjieHne, HO U TIOf-
TAJKUBAIOLIUM IPOLIECCH, KOTOPhIE CBsi3a-
Hbl C TOTPeOHOCTSIMU UeJsioBeKa, ob11ecTBa
u rocynapctea. Korna mpoucxogutr usme-
HEHHE COLMaNbHBIX W HMHAWBHIYaNbHBIX
noTpeOHOCTEH, TaKkKe M3MEHSI0TCS (PyHK-
LMY IIpaBa. DTO CJyUaeTCsl B KaXKAbIA KOH-
KPETHBIH HCTOPUYECKUH MEepUOMd, MOTOMY
NPOCJIEKHUBAETCS 3aBUCUMOCTb (PYHKLUH
mpaBa OT TeX 3a/1ay, KOTopble He0OXOIUMO
pa3peruTh ¢ MOMOLIBIO MpaBa.

[Tpn ncnonb30BaHWU MOHATHSA «(YHK-
IUsl TpaBa» CIELUATUCTB CBUIETEJb-
CTBYIOT, UTO (DYHKLUMM MpaBa — 3TO CO-
Ma/bHOe Ha3HaueHWe IpaBa B LIEJOM H
HaTpaBJ/eHHs MTPaBOBOrO BO3IEHCTBUS Ha
obluiecTBeHHble OTHOWIeHM. [IpaBo ak-
TUBHO NeHUCTBYeT 4epe3 CBOU (DYHKIHH,
U MOHMMATh UX CJelyeT UMEHHO KaK Ha-
NpaBJeHHs NPaBOBOrO BO3AEUCTBHUS, IO-
CKOJIKY OHH BBIPa)KalOT pOJb TpaBa B
yTIOPSIAOUEHUN OOILECTBEHHBIX OTHOLIE-
uuit [1, ¢. 72]. K Tomy xe, hyHKumH npa-
Ba BJHSIOT Ha COLMANBHYIO peasbHOCTb
U obecrneuyuBaOT CBSI3b IPaBa C HHBIMU
SABJEHUSIMU colmaabHol xusuu [2]. Co-
IJIAaCHO 3SHUMKJONEANYECKOMY CJOBapIo,
(byHKUMM IpaBa — 3TO POJb, KOTODPYIO
UrpaeT INPaBO WJIH OMNpeldeseHHbH mpa-
BOBOH MHCTUTYT B COLMAJbHOM KHU3HH, a
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TaKXKe KOHKPeTHble HalpaBJjIieHUs IMPaBo-
BOTO BO3JEUCTBUS Ha MOBENE€HHE CYObek-
ToB npaga [3, c¢. 912].

[Ipenmerom Hamlero wuccJief0BaHHUS
SIBJISIIOTCS OCHOBHBIe (DYHKLUHH YKpawH-
CKOTO TpaBa, WX IMOHSTHE, KJacCHU(pHKa-
IUsl ¥ pasrpaHuyeHre Ha TPaTULMOHHbIE
U HeTpaIuLHOHHbIE, a TAKXKe MOsIBJIEHHE
TAaKOW HeTPANULMOHHON (DYHKUHH MNpaBa
Kak HH(pOpMallMOHHas (PYHKUUS TpaBa,
ee poJib U B3aUMOJIEHCTBUE C TPaTUIMOH-
HBIMH (DYHKLHSIMHU TIpaBa.

Paspa6otky Teopuu GyHKIMHA TMIpa-
Ba BeqiM Takue yueHnble, kak C.C. Ausek-
ceeB, O0.®. Ckakyn, T.C. CoJjoBbeB,
O.C. Jlanwuua, A.B. Maasko, B.C. Ko-
Basbekui, [1.M. Padunosuu, T.H. Pagsko,
H.H. Onuuenko, O.I'. HukapumBuau u
MHOTHE JpYTHE.

Pasnuunble myTH BJAMSHUS TIpaBa Ha
OTHOILIEHHUST MEXIY JIIOJIbMU 006YyCJIaBJIH-
BalOT CYIIECTBOBAHHE COOTBETCTBYIOIINX
(bYHKUHMH NpaBa, a BaXXKHOH Hay4HO-NIPaK-
THUUeCKOHN 3amadel siB/sieTCs podaeMa ux
KJaccuukaluuu. B peasbHOCTH (QYHKUUH
IpaBa He CYIIECTBYIOT U30JUPOBAHO APYT
OT JIpyra, OHM HaAXOISATCS BO B3aHUMOCBSI-
3W U TE€CHO MeperieTanTCs, IPeaCcTaBIss
Cc00OH 1[€JI0OCTHOCTb.

Huckyccuu mno noBony (yHKUMU mpa-
Ba, X KJaCCU(UKALMN CBSI3aHbl HE TOJIb-
KO C TWHAMHUKOHU OOIECTBEHHBIX OTHOIIIE-
HUH, HO U C 0CO00M BaKHOCTBHIO BOIpOCA
0 MexaHH3Me [HeHCTBUs mnpaBa. OmHUM
M3 3HAUMMbIX BOIMPOCOB MJI YKPAUHCKO-
ro TpaBa sBJSETCS pasleseHHe (YHK-
I[MH NpaBa Ha OCHOBHBbIE W HEOCHOBHLIE,
YTO TI03BOJITET 60Jiee UEeTKO ONPeNeUTh
UX MeCTO B cHcTeMe (DYHKUWH TIpaBa
[4, c. 155]. Takoe mesneHWe CBSI3aHO C
MHOT000pa3ueM BJMSHHS TpaBa Ha 00-
mecTBeHHble  oTHouleHUs. OcHOBHbIE
(DYHKIMYM TpaBa BBICTYMAOT CTEPKHEM,
KOTOPBIM TIPOHM3BIBAET COMEpXKAHUE, B
YaCTHOCTH, OTpacCJ/JeBBIX (DYHKUHH, obe-
CIeUUBasi UX eIUHCTBO.

OcHoBHBIe (DYHKLHUH TIpaBa — 3TO HaW-
6oJiee oblIMe, BaKHEHUIINe HaNpaBJ/eHUS
€ro BJIMSIHUS Ha OOIIeCTBEHHBIE OTHO-
meHus. B HUX Bblpaxkaercs cayxebOHas
poJib TpaBa, ero CyUHOCTb U COLMATbHOE
npeaHasHadenue [5).

Hapsny ¢ ofmecounanbHEIMA  (PYHK-
uuMsAME npaBa (TakuMM Kak BOCIHTATeJb-
Hasl, (YHKLUHUS COLMAJbHOTO KOHTPOJS,
UCTOpHYECKas, KyJbTYpOJIOTHYeCcKas,
5KOJIOTHYECKast) BBIIEISIT COOCTBEHHO
IopuIMYecKue (YHKUMM TpaBa Kak Ha-
MpaB/JeHHs MPaBOBOTO BO3AEHUCTBHUS Ha
o06llecTBeHHble OTHOLLUEHHS, Ha IOBele-
HMe JIoJeH, Te MpaBo peajausyeTcs de-
pes3 HpuCyllde eMy IpaBOBble CPeNCTBa.
Kax mpaBusio, K OCHOBHBIM IOPUINYECKHM
(PYHKUHSIM MpaBa OTHOCAT PEryJsTUBHYIO
U OXPaHHUTE/bHYI0 (QYHKLMHU MpaBa.

Mexny ofuiecouuanbHbIMU U CIElHU-
aJIbHO-IOPUIMUECKUMH (DYHKLHUSIMU NpaBa
HeT HENMOCpeNCTBEHHOW TPaHHUIBI, OIHAKO
OHH OCYILECTBJISIOTCS PasfesnbHO APYT OT
Ipyra, TMOCKOJbKY BCe (DYHKLUHH IpaBa
HaXOAATCS B TECHOM B3aUMOCBSI3U MeXK-
oy coboél Kak uesocTHocTh. [Ipu mpose-
JeHUH Kaaccupukauud (yHKUMH Tpasa
HeJib3sl 3a0bIBaTh 00 3TOW WX B3aUM0OOOY-
CJIOBJIEHHOCTH.

[Ipu »sTOoM ocCHOBHasi Leab JIOO0U
(YHKUMM TIpaBa — MOAAepXKaHHe ycTa-
HOBJIEHHBIX MOJeJsed MOBeleHHUs, Npeny-
MpeXJeHHe BO3MOXKHOTO  OTKJIOHEHHS
YYaCTHHKOB COLMAJbHOH CHCTEMBI OT
yCTaHOBJIEHHOTO nopsaka [4, ¢. 277].

HepaspbiBHas cBs3b (hyHKLUUH NpaBa ¢
COOCTBEHHO NPaBOBOH MaTepuel obycuna-
B/JIMBaeT CYIIECTBOBAHHE TPaLULMOHHBIX
OCHOBHBIX IOPHUAHYECKHUX (DYHKLHUH — pe-
TYJSATHBHOW W OXPaHMUTEJNbHOU (PYHKLHH
npasa. FIMeHHO 3TH TpaiHMLMOHHBIE (QYHK-
LMY NpaBa XapaKTepU3yIOT ero Kak crell-
U(pHUYHOEe CaMOCTOsITe/IbHOEe 00pa3oBaHue.
3aMeTuM, 4TO MOTPeOGHOCTh CYIIEeCTBOBA-
HMS TIpaBa KaK COLMAaJbHOTO SIBJEHUS CO-
CTOUT B HEOOXOIUMOCTH OCYILECTBJIEHHS
UM YKa3aHHBIX (YHKLUH.

Tak, peryaatvBHasi ¢GYHKUMS TIpaBa
BBICTyMAeT KaK «HarpaBJeHHe TPaBOBOTO
BO3JEHUCTBHUSA B OTHOIIEHWH YCTAHOBJIEHHS
MpaBUJ TOBeIeHUS CYOBEKTOB IPaBOOT-
Howenuit» [6, c¢. 135]. C momompio pe-
TYJSITUBHOM (DYHKUMH NpaBa MPOUCXOIUT
TPOIeCC  YTOPSIIOUMBAHUS  COLHANBHOH
JKU3HH, a TakKKe CaMOperyJ/sius Mpasa,
TaK Kak OOLIeCTBO KaK COLMajbHas pe-
aJIbHOCTb (POPMUPYETCS TOJIbKO Gsaronaps
TOMY, YTO JIIOAH COIVIACYIOT CBOM NE€HCTBUS
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C ompeneseHHBIMH HOPMaMHW U MOMAEJSIMH
noBefieHusi. Oco6€HHOCTH 3TOH (PYHKLHH,
B MEPBYIO Ouepefib, COCTOSIT B YCTaHOBJIE-
HUW TIO3UTHBHBIX TPaBUJ IOBEEHUS, B
OpraHM3auuu 0OLIeCTBEHHbIX OTHOLIEHUH,
KOOPIWHAIMU COIMANbHBIX B3aUMOCBSI3€H.
PerynartuBHas (yHKUMS TpaBa ompe-
nensietcss poJabio (HasHayeHueM) mpasBa B
00ILECTBE KAaK pEryyasTopa COLUHaJbHOU
JKU3HHM, TpEeNCTaBJseT co00H Takoe Ha-
npaBJ/eHHe BO3/eHCTBUS NpaBa Ha oOlle-
CTBEHHbIEe OTHOIIIEHHUSI, KOTOpPOe MPU3BAHO
00eCreyuTb OMpejieJeHHbIH YPOBEHb WX
COLMANbHOU YIOPSIIOYeHHOCTH, HauboJee
TIOJIHO BBIpazkatlllee CYIIHOCTb IpaBa, a
TaKXe €ro B3aWMOCBSI3b C WHBIMH SIBJIe-
HUSMU COLMAJbHON AeUCTBUTENbHOCTH.
CyTb peryasiTUBHOH (YyHKUMH 3a-
KJIIOYaeTcss B TJIABHOM COLMAaJbHOM Ha-
3HaUeHWH TMpaBa — peryjupoBaTh 00-
[IeCTBEHHbIE OTHOLIEHHS: (DUKCHPOBATh
CcyOBbeKTHBIH COCTaB IMPaBOBBIX OTHOIIIE-
HUH; ONpenensiThb KPyT KHU3HEHHBIX O00-
crosiTesibeTB (JopuamMueckux (HakToB), ¢
KOTOPBIMH HOPMBI TIpaBa CBSI3bIBAIOT Ha-
CTYIJIEHHE TeX WM HHBIX HOPHUAHYECKUX
NOoCJIeACTBUN; OPMUPOBATh NIpaBa U 005-
3aHHOCTH Y4YacTHHKOB (CyObeKkTOB) mpa-
BOOTHOLIEHUH. B ocHOBe pery/asTHBHOH
(DYHKUHH TpaBa JieXaT MO3BOJISIONIME U
00513bIBaKOLIME IOpUAUYECKHe HOPMBI. Pe-
rynsgTUBHAs (DYHKUMS TNpaBa peasd3yeT-
¢Sl MO OBYM HaNpaBJeHHUSIM Kak peryJis-
THUBHAs NUHAMUYeCKass W peryJsiTHBHAS
cratuueckasd. CyTb peryasTHBHOH [H-
HAaMUYeCKOH (YHKLUHUH B TOM, UTO 3[E€Ch
TpaBOBble HOPMbI HaIpaBJieHbl Ha 06CITy-
JKMBaHWe W Pa3BUTHE CPeICTBAMHU ITIpaBa
TeX WU WHBIX COLHAJbHBIX IPOIECCOB.

PerynstuBHas cratuueckas —(PyHKOUS
npaBa 3aK/4aeTcs B  3aKpeJIeHUH
CTaTyCHOTO  COCTOSIHMS, o0becrneueHHH

CTaBUNBbHOCTH ¥ HEW3MEHHOCTH COIH-
a/lbHO-TIPaBOBLIX LieHHOCTel [3, ¢. 916].
Pery/iaiTUBHAs CTAaTUCTHUECKAS (YHKIHUS
npaBa Bbipa)kaeTcsi BO BJMSIHMU IIpaBa
Ha OOLIeCTBEHHbIE OTHOLIEHHS NMyTeM HX
3aKpernJ/ieHusl B TeX /M MHbIX MPaBOBbIX
HOpMax, HHCTHTYTax, OTPACJISX.
Mexanusm geicteua  (peannsauun)
peryATUBHOH (BYHKLUMM MpPaBa MOXKHO
NpeiCTaBUTb B BMJE CHCTeMbl MOCJeN0-

BaTeJbHBIX 3JEMEHTOB: YCTaHOBJIEHHE
MepBl BO3MOYKHOTO W JOJIKHOTO IOBefe-
HUa mofel (IpaBus MoBeleHHs) B Mpa-
BOBbIX HOpMax ((popmupoBaHue mpasa);
HOpMa MpaBa KaK pe3yabTaT U (opma
BBIPa’KEHHSI COOTBETCTBYIOLIErO TPaBUJIA
MOBE/IEHHS; TIPAaBOCO3HAHME UEJOBEKa;
MPaBOOTHOLLUEHHS; COCTOSIHME YIIOPSIO-
YeHHOCTH, BHYTPEHHEH COrVIaCOBAHHOCTH
COLMANbHOMN KU3HHU (IPaBOMOPSIOK).

YKasaHHBlE  3JeMEHThl MeXaHHW3Ma
peanu3auuu  PEryJsTHBHOM  (PyHKUHHU
npaBa 00pas3ylT ONpeleJieHHYI I[ocJe-
J0BaTEeJbHOCTb, TO €CTh KaXKIblH ITocCJe-
OYIOUMHA 3/JeMeHT JaHHOTO MeXaHH3Ma
00yCJIOBJIEH HaJIMUKeM Tpensiayuero [7].
ITH 3/7eMeHTHl MPUCYIIX He TOJbKO pery-
JTUBHOH (DYHKLHH, HO U OXPaHUTENbHOH
(hyHKUMH NpaBa.

BaxkHO# cocTaB/sOLIed peryJasTUB-
HOU (DYHKLUMH TpaBa B MPaBOBOM ToOCY-
IapcTBe sBJseTCS ee WHPOPMaTHBHOE
BJIUSIHHE, oOOecledyeHHe el YeTKOro
YCTaHOBJIEHHS] TpaHMLl TOCyIapCTBEH-
HOro BMelllaTeJNbCcTBAa B cdepy aBToO-
HOMHOTO CYLIeCTBOBaHUS HMHAMBUIOB U
rpaxkIaHCKOro 00ILIecTBa, CTaOU/IBbHOCTD
MIPaBOBOTO PEeryJHpOBaHUS B YacTH CO-
OmoneHuss (yHAAMEHTAJIbHBIX MPUHIN-
nos npasa [8, c. 53].

[TpaBoBoe perynupoBaHue [OCTHra-
eTcsl, B TOM YHCJe WU IICHXOJOTMYecKHUM
BO3/IEHCTBHEM, KOTJa IpaBoBas HHQOp-
MalMs M[OJaeTcss B Takou (opme, UTO
caMo ee COfiep:KaHHe UMeeT BO3JeHCTBHE
Ha cosHaHHe. MH(popmauroHHOEe BO3aeH-
CTBME MpaBa — 3TO LeJeHalpaB/eHHOe
pacrnpocTpaHeHUe NPaBOBOM HHQoOpMa-
IMH, KOTOpas B KOHEUYHOM HTOTe OKasbl-
BaeT BJMSHME Ha BCeX CyOBEKTOB IpaBa.
WMHpopmalloHHBIA aCeKT 34eChb Hesb3s
0TOpBaTh OT MCUXOJOTHYECKOro, U0 mpa-
BO KaK 3HaKOBas CHCTeMa CII0COOHO pery-
JIMPOBATH MOBEEHUE TOJBKO TOTIA, KO/
azipecyemasi HH(pOpMALMA BOCIPUHATA H
yCBOEHa CO3HaHWEM JIMYHOCTH, TpaHC-
(opMHpoBasach B MOTHB €€ IOBeJeHHS.
[IpaBoBasi e MOTHMBaLUSl MOXKeET OBITb
KaK [OJIOXKHUTEJNbHOH, BBICTYMAIOMIEH B
KayecTBe MPaBOBOTO CTUMYJHPOBaHMS,
TaK U OTPULATEIbHOU, MPOSIBJASIOLIEHCS B
BHUJIe TIPAaBOBbIX OTPaHHYEHHH.
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[IpaBoBoe peryJsaupoBaHue SBJASETCS
TOJIBKO OJHOH M3 COCTABJSAIIUX JIeH-
CTBUS TIpaBa, KOTOpPOe YCTAHABJIHBAET
HOpPMbI MOBEJNEHHUSl W TpearoJiaraeT pas-
JIMUHblEe BapHAHTbl TAKOTO TIOBEIEHHS.
Tonbko TpHM MOMOIIM NAHHOTO <«HHCTPY-
MeHTa» yNOPSAOUHBAHUS OOIIECTBEHHBIX
OTHOILEHUH JOCTUYb IPABOBOI'O CO3HAHUS
HEeBO3MO2kHO. JIUllIb Korga B CUJIy BCTyTa-
10T MH(OPMaLHOHHOE, MCUXOJ0THUECKOe,
coLMa/ibHOe, BOCMHTATeNbHOE JeHCTBHE
mpaBa, MOXHO TOBOPHTb O TIPaBOBOM
BO3IEeHCTBUH, 00eCrneyuBaIoleM 3allUTy
npaB 4 cBOOOA TpaxkKiaH, MpenoTBpalle-
HUU MPOTHUBONPABHOIO MOBEAEHUS.

[IpaBoBoe perysupoBaHHe TECHO CBS-
3aHO ¢ WH(OPMALMOHHBIM BO3IEHCTBHEM
nmpaBa Kak IleJieHanpaB/JeHHbBIM pacipo-
CTpaHeHMeM TPaBOBOM  HH(OpPMALUH,
BJIMSIHAEM Ha cyO'beKTOB IpaBa U pasniny-
Hble HHCTUTYLMOHHBIE 00pa30BaHHs.

Ha mnpaxTrke pasBuTHS YKpPauHCKOro
npaBa MOXXHO BHIETb MOSIBJEHHE TaKOro
HaNpaBJeHUsT BJHSHUS IpaBa HAa KHU3Hb
yesoBeKa Kak HHpopmauuonHoe. Heo6-
XOIUMO OTMETHTb, UTO HH(pOpPMALMOHHAS
(bYHKUHMS TIpaBa HAXOMUTCS B TECHOH CBS3H
C peryJIiTUBHOX (DyHKLMEH 1paBa, YTo Mpo-
SIBJISIETCS] B PETYJMPOBAHUU OTHOLIEHHH B
o61ecTBe, KOTOPOE HEBO3MOXKHO 6e3 HaJlu-
4yus UH(MOPMALMOHHOTO BO3AEHUCTBHUS.

«Ecau B cucTemMe OTCyTCTBYeT UH(DOP-
MalMsi, B Hed He MOXeT ObITb WU yIpas-
JIeHWe, a TNpPU OTCYTCTBHH YIpaBJeHHS
TepsieT BCAKHUU CMBICA W HH(DOpMALHSI»
[9, c. 38].

BsanmMocBs3b MHPOPMAaUHOHHON (DYHK-
UMM TIpaBa C PeryJjssTUBHOH (yHKUMeH
paBa CBHIETENbCTBYeT O TOM, YTO HH-
(hOpMAIMOHHBIM ACMEKT MPABOBOrO pery-
JIUPOBAHUSI C OJHOU CTOPOHBI BBICTYMAaeT
KaK COCTaBJSIOLIAsl yKa3aHHON (PYHKLUH,
C JIPYyrod — $IBJSIETCS CaMOCTOSITEJNbHOU
crneuu(puUUecKor (pyHKUHEH.

Jlpyro#  TpaiMUIMOHHOW  OCHOBHOH
(yHKUMEH YKPAaUHCKOTO TMpaBa SBJS-
eTcsl OXpaHuTeJbHasi (YHKUUS TIpaBa,
colepkaHve W (poOpMbl peausalud Ko-
TOPOH WCTOPHUECKH TECHO CBSI3aHBI C
HHCTUTYTaMH ¥ (PYHKLUMSIMH rOCyfapcTBa
10, c¢. 15]. Ha rocyIapcTBO BO3Jaraet-
Csl JierasipHOe KYJbTUBHPOBAHHE CIIOCO-

60B, METONOB M NMPHEMOB OXpaHBl 0blle-
CTBEHHBIX OTHOIIEHHH C HCMOJb30BAHHEM
BJIACTHBIX MOJHOMOYHH.

HeobxonnmocTh B 0XpaHe 00LIeCTBEH-
HBIX MHTepecoB Obl1a Bcernga, ¥ OYAET JI0
Tex Mop, Moka OyJeT CyLIeCcTBOBaTh 00-
mectBo. OpHAKO HEMpaBHUJIBbHO BOCIPH-
HUMaTh OXPAHUTEJNbHYI (PYHKIMIO MpaBa
TOJIbKO B CBSI3M C COBepLIeHHEM MpPaBo-
HapylmeHnd. D(PPEeKTUBHOCTb OXpPaHHU-
TeJbHOU (DYHKUHMH TIpaBa TeM BBILIE, UEM
6oJ/iblle CyOBEKTOB IpaBa MOJUUHHUJINCH
NpeANUCcaHusM HOPM IpaBa.

OxpaHuTenbHass (yHKIMS MpaBa —
3T0 00YCJIOBJEHHOE €ro COLHAJbHBIM
HasHayeHHEM TIpaBOBOE BO3JEHCTBHE,
HaTpaBJ/JeHHOe Ha OXpaHy HanboJee BakK-
HBIX 9KOHOMHYECKHMX, TMOJHTHUECKHUX,
KYJbTYPHBIX, JYXOBHBIX, JIUUHBIX U OPY-
THX OTHOLIEHHWH, a TaKXXe BbITeCHEHHe
SIBJIEHUH, UYXIbIX JAaHHOMY OOIIECTBY
[11]. lannas ¢yHKuMs mpecsenyer aBo-
SKYI0 LleJb — He JOMYCTHTh HapylIeHHS
MpaB ¥ HHTEPECOB, a Takxke 00eCHeUUThb
BO3MellleHHe HapylueHHoro npasa [12].

Cpenn BaKHeHIIHMX O0COGeHHOCTEH
OXpPaHUTEJbHOH (PYHKLUMH NpaBa CJefny-
eT Ha3BaTb Takue: 00ycJa0BJAeHa NOTpeo-
HOCTbIO 00IeCTBA B OXpaHe M 3alluTe
OOLIECTBEHHBIX OTHOILIEHUH; TMOJaydaeT
CBOE BBbIpa)KeHHe B OXPaHe HMHTEPECOB
JUYHOCTH, OOIlecTBA M TOCYAapCTBa;
CYLIECTBO U TIPHOPUTETHI OXPAHbl HOCHAT
UCTOPUYECKH M3MEHUYUBHIH XapakTep;
fBJsieTCH  AKTHBHBIM  HalpaBjeHUEM
PaBOBOrO BO3JEUCTBHUS; HCIOJIb3yeT
pacrnpocTpaHeHHe HWH(GOPMAaUUHd O He-
6/1aroNpUATHBIX TIOCAEACTBUAX, KOTO-
pble MOTYT HaCTYIHUTb AJs1 MOTeHIHANb-
HOro mpasoHapymmteas [11].

OxpanuTesbHast (QYHKLHS peau3yeT-
Csl HE TOJIbKO TPU COBEPLIEHHH TMPaBo-
HapylLIeHHs, HO U KaK MpenylnpexaeHue
HapylleHuH MpaBoBbIX HOPM [4, c. 156].
YcraHOoB/IEHHBIE 3aNpeThl U OrpaHUYeHHS
He CMOTYT peaJsid30BaThcsi 0e3 MoJyde-
HUs cyObeKTaMH MPaBOBOH MH(MOPMALIUH,
KOTOpast OPHEHTHPYEeT Ha MPaBOMEPHOe
noBefieHne. OxpaHuTe bHAS (OYHKUHSA
MpaBa TECHO CBSA3aHAa ¢ HH(POPMALHOHHON
¢ysxuuen npasa. Uewm mupe xpyr undop-
MUPOBaHHBIX CYOBEKTOB O KOJHUECTBE U
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MpUpPOJEe OXPaHSAEMbIX OTHOILIEHWH, TeM
BbILlle pPe3yJbTaT AEHUCTBUS OXPAHUTEJb-
HOU (yHKUMHU TpaBa. Pesymprar Baus-
HUS MH(DOPMALMOHHON (YHKUMH TIpaBa
Ha OXpaHseMble OTHOIIEHHS B 0OLIeCcTBe
CBSI3aH C JeUCTBUEM WM Oe3gelcTBUEM
notpe6uTesell MPaBOBOM HMH(OpPMALHNH,
3aBHUCUT OT BJIMSIHUS MPABOBBIX IpelIy-
CaHUU Ha CO3HaHHWe, BOJIO, NEUCTBHUS JIIO-
Jed, UX cBA3W U oTHolueHus. [Ipu 3ToMm
peanusauust UH(GOPMALUOHHON (DYHKIUU
MpaBa 3aKJ/04aeTCs B BOIJIOLIEHUH TIpef-
MUCAaHUHM MPaBOBBIX HOPM B IpaKTH4e-
CKOU [esiITeJIbHOCTH CYOBEKTOB IIpaBa
NOCPeNCTBOM COOJIONEHHUS] MU 3aIPETOB,
UCTIONHEHUS I0PUIUUECKHX 0053aHHOCTEH
U HCIOJb30BAHNS CyOBEKTHBHBIX MPaB.

JIto60# (yHKLUMM MpaBa COOTBETCTBY-
0T TPU (OPMBbI UX peausalMu: HHEDOP-
MallMOHHAs, OpUeHTAlMOHHAs U peryJs-
THUBHA.

Uro kacaercsi UHPOPMALHMOHHOU (Pop-
MBI, TO OHA 3aKJ/JI049aeTcs B IOBEIEHHH M0
cBelIeHUs] CyOBEKTOB MpaBa TOrO, Kakue
NEeUCTBUS, CPEACTBA, OOBEKTHl U METOIbl
JOCTHKeHHSI 0OLIECTBEHHO MOJIEe3HBIX Le-
Jeld omoOpsAITCS WM AOTMYCKAITCs Tpa-
BOM, a Kakue eMy mnpoTHhBopeuar. [lpu
3TOM HCTOYHHUKH MPAaBOBOU HMH(OPMALUH
MOTyT ObITh pasauunbiMu [13, c. 34].

OxpaHutesbHasi (QYHKUUS MpaBa OTO-
fpaxaeT CBfI3b TpaBa U TOCYAAPCTBA,
YTO MPOSIBJISETCS B (DOPMeE yCTAHOBJIEHHS
U peanu3aludd CAHKUUH, COOMIONEHHUS
3alpeToB, OIpeleseHUs] OPUANUYECKUX
dakros [13, ¢c. 35]. B npaBoBbix HOpMax
MOJENHPYIOTCS OTHOLUEHUS MexXay pas-
JIUUHBIMHA CyObeKTaMH TPaBOOTHOLIEHWH
U BJIACTBIO.

151 XapakTepuCTUKH (DYHKIUU TIpaBa
BaXKHOE 3HAaYeHHe HMeeT HCIOJb3yeMbIH
B NpaBe MHCTPYMEHTapu#, C MOMOLIbIO
KOTOPOTO JOCTHTraeTcsl pellleHHe 3IKOHO-
MHMYECKHX, MOJUTHYECKHUX, COLMAaNbHBIX
W UHBIX 3a/a4, YTO MOJYYMJIO Ha3BaHHe
«1paBoBble cpeacTBa» [14, c. 145].

[IpaBoBbIe cpeicTBa BBICTYNAIOT Me-
pol  MH(OPMAIMOHHO-TICUXOJOTHIECKOTO
BO3IEHCTBHUS, KOTOpbIE COREPXKATCH B
HOpMax TpaBa, NOTOBOPax, MpaBOMpHMe-
HUTEJbHBIX akTaxX. [Ipu sTOoM BaAHsSHME
Ha CyOBEKTOB IpaBa MPOUCXOOUT Yepes

HH(OPMALHNIO, 3aJ0KEHHYI0 B NPaBOBHIX
HOpMax, MpPaBOBBIX akTax. lakum obpa-
30M, TIPaBOBbIE CPeNCTBa 006€CMeUUBaIOT
(hakTHUeCcKoe feHcTBHEe (DYHKUHUH MpaBa.

[TocTaBneHHble coLMa/bHble 3a1aud
nepej MH(MOPMALMOHHON (DYHKLHEH mpa-
Ba TpeOyIOT yIOBJETBOPEHHS HHTEPECOB
CTOpOHBI, obJajfaiieil HHpOPMALUeH, U
CTOPOHBI, 3aHHTEPECOBAHHOU B ee MOJIy-
YeHHWHU. 3afadya OXPaHUTENbHOH (DYHKUHH
3aKJ/I04aeTcs, Mpexae BCero, B obecre-
YeHWH TPaBOBOrO M OOIIECTBEHHOTO TI0-
psiika, TOANepPKAHWU €ero Ha JAOKHOM
ypoBHe. OTCl0la MOXKHO 3aMETHTb, YTO
UH(popMalLMOHHAs (PYHKUHUS MpaBa TECHO
B3aMMOJEHUCTBYeT C TPAAHUIHMOHHBIMU OC-
HOBHBIMH (DYHKLHUSIMH TPaBa.

3nech HEOOXOAWMO OTMETHTb, YTO B
YCJIOBHUSIX, KOrja rjobanausauns CTaHo-
BUTCS BaKHEHIIUM (haKTOpPOM OIMpefesne-
HUSl Pa3BUTHS NPABOBBIX CHUCTEM, KOTAA
dhopmupyetrcsds HH(POpPMALUOHHOE 0OlLle-
CTBO, MEHSIOTCS TPHUHLMIBI B3aUMOJEH-
CTBUS TOCYHApCTBa U JUUYHOCTH, TIPOUC-
XOANUT (hOPMUPOBAHHE HOBBIX (DYHKLUHUH
npaBa, B TOM uucJje nogaydyaet obocobdJe-
HUe MH(OPMaLMOHHAs (PYHKLMS MpaBsa.

K Tomy e B mepwonm HHTerpanyoH-
HBIX MPOLIECCOB TMOSBHIACH MOTPEOHOCTD
B (pYHKUHSAX NpaBa, SIBJASIOLUIMXCS CBS3bI-
BAaIOLIMM 3BEHOM B PEryJUpPOBAaHUHU OTHO-
[IeHWH Ha yPOBHE HAlMOHAJIbHOTO IMpaBa,
B 3TOM TaKke Ha3HaueHHe HWH(POpMaIH-
oHHOM (hyHKuMH mipaBa [15].

Kpowme Toro, B cBSI3u C 3TUM MpepJara-
I0T pacCMaTpUBaTh KaK CaMOCTOSITENbHYIO
UHTErpaTUBHYIO (DYHKLHMIO NIpaBa, KoTopast
HarpasJieHa Ha CIJIOUeHHWe PA3JMYHBIX HH-
IMBUIYaJbHBIX CYOBEKTOB M COLMAJbHBIX
o6pasosanuii [16, ¢. 7]. Marterpaumonnas
(hyHKUHMS TpaBa oOecredyrBaeT CYIIeCTBO-
BaHHUe U COXPaHeHHe B 00LIeCTBe MPABOIO-
psiiKa, COXpaHEeHWEe COLMAaJbHOU LEeNOCT-
HOCTH, HEOOXOAUMOTO yPOBHS CIIJIOUEHHS
COLMyMa B YCJOBUSAX I00aNH3aLMH.

Hpyroii HeTpagMUMOHHOW (DYHKLHEH
npaBa paccMaTpuBaeTcs AeMorpaguueckas
(byHKLMS T1paBa, YTO CBSI3AHO C HEOOXOIU-
MOCTBIO IOPHIWYECKH BO3AEHCTBOBATbH Ha
BOJIIO U CO3HAHMe JIIOAEH C LieJblo obecre-
YeHHUs] ONTHUMAJbHOTO POCTA HACEJeHHs 3a
MHMHHMMaJbHBIA nepron Bpemenw [17, c. 18].
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Jemorpadurdeckas (yHKIHMS TpaBa
Npr3BaHa YCTAHOBUTb TaKOU PEXKUM BOC-
MPOU3BOACTBA U MUTPALUOHHON TOABUIK-
HOCTH JIOfeH, KOTOPBIH Obl MOJHOCTBIO
oTBeYas 3agauaM pasBuUTHs coumyma. K
IpUMepy, CYLIECTBYeT HEOOXOANMOCTb
OTNpeNeNUTb pe3epBbl pabouell  CHJIHI,
UCXONs U3 H3MEHEHHSI pOXKIAEeMOCTHU B
6smxanine roael. Crienuduka gemorpa-
(bryeckod (QyHKUMH TpaBa oOycCJOBJe-
Ha OCOOEHHOCTBIO TeX 3ajad, KOTOpble
pelIaloTcs C ee IOMOUIBIO: YIpaBjaeHHe
JneMorpauuecKUMH TPOLEeCcCaMH, pery-
JIUPOBaHUE pexKHUMa BOCIIPOM3BOACTBA U
YUCJNEHHOCTH HaceJIeHUs], ero CoLUasbHO-
ro M HalUMOHAJBHOTO COCTaBa.

Cpenn HETPajiMIMOHHBIX  (PYHKLUHH
npaBa BBIIEISIOT SKCIPECCUBHYIO (PYHK-
LIUIO NIPaBa, UTO B Y3KOM CMbICJIe MOApPasy-
MeBaeT 3aKOHOJATeJbHOEe «IPOBO3IJallle-
HHe» 4ero Jn6o, Hanpumep, Koncturyuns
YKpauHBI TPOBO3T/IAIIAET Y KPanHy CyBe-
PEHHBIM, IeMOKPaTHYeCKHM, COLUA/bHBIM
¥ npaBoBbIM rocymapctsom [18, c. 2-3].
YKazaHHast (pYHKUUS HMeeT BaKHelllee
3HauUeHHe [/l OCYILIEeCTBJIEHHS HOPM
npaBa, HU3MEHEHHS IPaBOBOH KYJbTYpbI
obmectsa [19, c. 36-37]. Bes wyerkoro
MPaBOBOTO  3aKpelJieHHWs]  BaXKHEHUIINX
CTpaTerHuecKux  Lejed,  IMPUHLHUIIOB,
MeXaHH3MOB M KOHEUHBIX [oKasaTeJsel
TEHIeHLUWH Pas3BUTHS 00IeCTBa U TOCY-
JapcTBa HEBO3MOXKHO oOecreyeHue 3¢-
(heKTHBHOCTH peanudauun KoHcTHTyLHH
U IPYTHUX 3aKOHOAATENbHBIX aKTOB.

Taknm o06pasoM, KOMIJIEKC (PYHKUHUH
npaBa HaXOAUTCS B MOCTOSSHHOM pa3BH-
THH, IPOpacTasi HeTPaAUIMOHHBIMU (DYHK-
IMSMH TIpaBa, KpOMe TOTO, HOBYIO »KM3Hb
npuobpeTanT U TPAIUIUOHHbIE (HYHKIUU
npasa. Ha aTom ¢oHe HOBYIO poJib UrpaeT
UH(pOopMalMOHHAsl (pYHKLUHS NpaBa, KOTo-
past HAXOIUTCS B TECHOH CBSI3H CO BCEMHU
(DyHKUUSIMU 11PaBaA.

HamnpaBnennocts Ha Bce O60JbILIYIO
UH(pOpPMATH3ALMIO 00IlecTBa YCUJIHBAET
poJib MH(pOPMALMOHHOH (YHKUUM Mpa-
Ba, TMOCKOJBKY (opMupoBaHUe obpasa
nmpaBa U TpaBoBast MH(OPMHPOBAHHOCTb
JIMYHOCTH COCTaBJAIOT HEOOXOAWMBIH B
NPaBOBOH cepe MOMEHT YeJOBEeYECKOTO
6biTHsA. C TIOMOLIbIO 3TOH (PYHKIMH IOBO-

JUTCS 10 CBeJleHUs apecaToB HeoOX0aU-
Masi mpaBoBasi HH(pOpPMaLUs, TPOUCXOIUT
O3HaKOMJIeHHe CyOBeKTOB MpaBa C MO3H-
TUBHBIMH pe3yJbTaTaMH PaBOMEPHOT0 U
HETraTUBHBIMH TIOCJEACTBUSMH MPOTHBO-
TIPAaBHOTO TOBEJEHHS, OTIpeaesseTcs mpa-
BOBOE HalpaBJeHHe NEHCTBHUS UeJOBEKA.

Ha cerogHsiluHu# OeHb AT YKpauH-
CKOro mpaBa WH(OpPMaUMOHHAs (QYHKLUHMS
TpaBa BLICTYINAeT B KaueCTBe BaKHeHIIeH
CTOPOHBI peaju3auyy MpaBa, MO3BOJsET
ONpeNeNuTb TepPCreKTUBbl PEeIIeHUs Hau-
foJiee 3HAUUMbIX MpobGJeM TrocyiapCTBEH-
HOTO yrpasJjeHus. [IpaBo KaK HHCTPYMeHT
pelleHHs CJO0XKHBIX 33134 B COLHA/BHBIX,
TONTUTUYECKAX U IKOHOMUYECKHX chepax
TeCHO CB$I3aHO C TeHJeHLHel HHpOpMaTH-
3aUuy O0OLIeCTBa, TOBbIIEHUEM DO HH-
(hopMaLMOHHON (DYHKIMH TIpaBa BO BCeX
cepax KHU3HENEATEJIbHOCTH UeJI0BeKa.

WHudopmanmonnyo (yHKUHIO IpaBa
MOXKHO paccMaTpuBaTb B KauecTBe He-
TPafMIHAOHHOH, OOIIENPaBOBOH (DYHKIMH,
KOTopasi IeUCTBYeT MOCTOSIHHO, 6e3 orpa-
HUYEHHUS] BPEMEHHbIX pPaMOK, peasu3yercs
yepe3 HMH(OPMaLHOHHO-ODHEHTALMOHHOE
BO3/IECTBUE Ha OOLLECTBEHHble OTHOLIe-
HHS, Ha CO3HAHHE M BOJIO JIOAEH, UX TIO-
Be/leHHe.

JlocTikenne Hamjiexkallel MpaBoOBOU
MH(OPMUPOBAHHOCTH — €CTECTBEHHBIH NyTb
K 00eCreueHHIo peann3aluyu BeexX (pyHKUUH
npaBa, N03TOMY MH(POPMALUHUOHHAS (PYHKLHUS
npaBa NprodpeTaeT onpeaesiole 3Haue-
HUE B COBPEMEHHOM OOIIEeCTBe.

MorkHO KOHCTaTHpOBaTh TOT (PaKT,
YTO MpaBoOBast XKHU3Hb YKPAMHCKOTO 001ile-
CTBa TECHO CBSI3aHA C MCIIOJNb30BaHHEM
KaK TPagMLHOHHBIX (DYHKIMH TpaBa, Tak
U HeTpPaJULHOHHBIX (YHKUMH MpaBa, ¢
MIOMOLLbI0 KOTOPHIX oOecrneuynBaeTcs npa-
BOBasl LeJOCTHOCTb, TAPMOHHS NPaBOBBIX
OTHOLIEHUH U MPAaBOBOU MOPSIOK.

Wudopmanronnas QyHKUUS Mpasa,
KakK 1 Ipyrue HeTPaAHULHOHHBIE (DYHKLHUH,
B/JMSET Ha peryJUpoBaHHE MeKCYyObeKT-
HbIX OTHOLIEHUH MyTeM [0BeleHHs Heob-
XOAMMOH UH(pOpPMaLUU cyObeKTaM Npasa.

KaroueBbie cjoBa: OCHOBHble (DYHK-
LMY NpaBa, TPaAULHOHHbIE U HETpaiHLHU-
OHHBble (PYHKIMH NpaBa, HH(HOPMALUOHHAS
(yHKUMS TIpaBa, HMHTerpaTHBHas (DyHK-
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sl 1pasa, JAeMorpaguyeckas (PyHKLHUS
npaBa, 3KCIpeccUBHAs (PYHKUUS NpPaBa.

B cmamve peuv udem 06 0OCHOBHbBLX
MPaouyUOHHbIX PYHKUUAX YKPAUHCKO-
20 npasa, ux BAUAHUU HA obujecmser-
Hble OMHOULeHUS, NPOAHAAUSUPOBAHO
nosigiexue HempaouyuoHHblX QYHKYLLI
YKPAUHCKO2O Npasa, makux Kaxk uxme-
epamusHan QyHKkyus npasa, demozpa-
Quueckas Qynkyus npasa, 3kcnpec-
cusHas Qynkyua npasa. Packpoimeol
ocobenHoCmU HempaoduyuoHHOL ur@pop-
MAyUOHHOU QYHKUUL npasa, noxkasa-
HO ee s3aumodelicmsue ¢ OCHOBHbIMU
dynkyuamu npasa, poav UHGOPMAUU-
OHHOU PYHKUUL YKPAUHCKO2O Npasa Ha
cec00HAURUL OeHb.

¥ cmammi mosa iide npo OCHOBHI
mpaduyilini  @QYHKYI  YKpaiHcoKoeo
npasa, ix 8nAUB HQ CYCNIAbHI 8i0HO-
CUHU, NPOAHAAI308AHO NOABY Hempa-
Juyidnux QyHKYil ykpaincokoeo npa-
8a, MAKUX AK iHmeepamusHa QyHKyia
npasa, demoepagiuna GyHKkyis npasa,
ekcnpecusna @Gynkuia npasa. Pos-
Kpumo ocobausocmi Hempaduuitinol
iHpopmauyiiinoil Qyukyii npasa, noka-
3aH0 {i 83a6mM00it0 3 OCHOBHUMU PYHK-
yiamu npasa, poav iHGopmauitinol
QYHKYIT YykpaincobKkoeo npasa Ha Covo-
CO0HIWHIL OeHo.

The article deals with the basic
traditional [function of the ukrainian
law, their influence on public relations,
appearance of not traditional function
of the ukrainian law is analyzed,
such as , integrative [unction of
law, demographic functions of law,
expressive [unctions of law. Features
revealed nontraditional informational
[unctions of law, show the interaction
with basic function, show the role of
informational function of law today.
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