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Cepriut /lemuenko,
KaHAnaaT IOPUINYHUX HAYK,

T'omoBa Buimoro rocrnogapchKoro cyany Ykpainu,

3aCJIy;KeHUU IopucT ¥YKpaiHnum

PE®DOPMYBAHHS CYOBOI CUCTEMMU:
OKPEMI KJIFOUYOBI MOHATTS

O6Tpynmosyemuvcsa HeobxiOHicmy uimKkozo 6udHavernts (i NPONOHYEMbCA A8MOPCLKE POIYMiH-
HS) OKPeMUX KJLI0Y08UX NOHAMb, U0 BUKOPUCMOBYIOMbCS 8 Npoyeci peopmysanns cyoosor
cucmemu. IJe nonammas «npagocydids» i «docmynHicms npagocydds», Heo6xiOHi 01 8U3Ha-
YeHHs Kpumepiig 6aianozo0 cmany cydosoi cucmemu, sumoz 0o Hel, a makxkox i 3a60aHb, AKIi

caid supiwuysamu y ubomy HANPAMI.

Knwwuosi crnosa: npasocydds, docmynrnicms npasocydids, 3aKoHHicmb, 00T pyHmosare cydose

PilWeHHA.

BigmoBigro mo cr. 124 FKomcturymii
VKpainu mpaBocyans B YKpaimi sgificuio-
€ThCs BUKJIIOUHO cygaMu. CyIoOunMHCTBO Bif-
npaBasgeTbead ~ KoHcTHUTyIiHHUM Cymom
YKpainu Ta cygaMu 3araJbHOI IOPUCIUKITIT.
3axkon Ykpainu «IIpo cymoycrpiit Ykpai-
Hu» Bim 07.02.2002 p. Ne 3018-I1I, gybro-
oYU JaHy HOPMY, AOIIOBHIOE 11 IIOJIOMKEH-
HAM IIPO Te, IO «CYyZOBa BJaja peasidy-
€ThCs IIJISXOM B3IiliCHEHHS NPaBOCYIASI y
GopMi MUBiIBHOTO, TOCHOZAPCHKOT0, aIMi-
HiCTPaTUBHOTO, KPUMiHAJBHOTO, a TaKOMK
KOHCTUTYIifiHOTO cymoumHCcTBa» (cT. 1).

VY Toii ke "yac 3aKOHOJABEIlL HE PO3Pis-
HS€ TOHATH «CYJOUMHCTBO» i «IIpPaBOCYZ-
ns». BigcyruicTh iX posMerKyBaHHA, AK
3a3HAYAJIOCh y JiTepaTypi, IPU3BOAUTH OO
HEONHO3HAUHOTO BU3HAYEHHSA OCHOBHUX
IPAaBOBUX iHCTUTYTIB, MO 3MiITyBaHHS IIO-
HATE [1].

YuHHe 3aKOHOJABCTBO HE MIiCTHUTH UiT-
KOro BU3HAUEHHS IIOHATTSA CYIOYMHCTBA,
ogHak 3 (opmyaoBamua cT. 1 3aKoHY
Vipaiuu «IIpo cymoycTpiii YKpaiHu» MOXK-
Ha 3pOOUTU BUCHOBOK, IO CYJOUHUHCTBO —
e popma 3mificHeHHS OpaBOCYAA. STiIHO
3 IOPUAUYHUM CJIOBHUKOM IIii IpaBOCY.-
IAM PO3YMIiIOTHh MiAJNBHICTH CHeIialbHUX
IepsKaBHUX OPTaHiB — CyAiB, 3ailiCHIOBaHY
MIJIAXOM PO3TJIANY ¥ BUPIIIEHHA B CYLOBUX
3aciJaHHAX CIOpaB 3 METOI0 3MiITHEHHA 3a-
KOHHOCTI Ta mpaBonopAaKy [4]. Binbir mos-
HUM, Ha OYMKY aBTOpa, Oyae BU3HAUEHHS
MPaBOCYAAsI SK perjiaMeHTOBAHOI 3aKOHO-
IaBCTBOM JiAJBHOCTI CYAiB IIOA0O PO3TJIAILY
Y BCTAHOBJIEHOMY IIPOIleCYaJIbHOMY IOPSI-

Ky B CyJIOBUX 3aciaHHAX CIIpaB, M0 im
mifgcynHi, B8aKOHHOrO, OOIPYHTOBAHOTO,
CIIPaBEeJINBOTO IX BUPIMIEHHS.

3apas B HAIII¥ KpaiHi yu He KOMKHUH II0-
JIITUK TOBOPUTH IPO HEoOXimHicTh pedopmy-
BaHHA CY/JOBOI CUCTEMU; Iie K caMe JIYHA€E YU
He Ha KOJKHill HayKoBi#i KoH(epeHIii, mpu-
CBAUEHil mpobJyieMaM Iep:KaBOTBOPEHHS, II0-
JITHKO-TIpaBOBUM pedopMaM. Ajie MaJIO XTO
YiTKO Ha3WBa€ MPU IIbOMY KPUTePii 6asKaHO-
I'0 CTaHy CyJ0BOI CUCTeMU, BUMOTHY A0 Hel, 0
AKUX CJiJ HaOJMKaTHUCH.

BBaskaemo, 1110 KJIIOUYOBUMU TYT € IIOHAT-
TS «IIPABOCYANA» 1 «IOCTYIIHIiCTh IPABOCY/I-
ns». IlpunaiiMui, Ie BUIJIMBAE 3 aHaJi3y
BIiAMOBIZHMX MiKHAPOAHUX KOHBEHIIiH,
MPUHAHATUX CTOCOBHO CYHiB, CYIAmiB i Cyn-
IiBCBKOI MisiIBHOCTI, a TaKOMK 3 pALy Ha-
yrkoBux myoOsikamiii. CmouaTky 3’scyemo
CYTHICTbL TEepMiHY «IIPABOCYAIA», a IOTIiM
mepeiieMo 40 PO3TIALY IpobJIeMH Horo J0-
CTYITHOCTi.

Y «HoBoMy TIyMauHOMY CJIOBHUKY VK-
paiHCBbKOI MOBU» IPaBOCYIsA BU3HAUAEThH-
ca HacrymuuMm umHOM: «1. Cym, cymosa
IigABHICTH Hep:KaBuW, IOCTUIiA; YCTAaHOBH,
AKi 3AiMICHIOIOTH CYIOBY AiAJbHICTH IepiKa-
Bu. 2. PosrusAn cymoBux cIpaB, CYIOYUH-
crBo. 3. CupaBeniuBuii cyx.» [3]. Ik 6aunm-
MO, B3BUYHO BBAJKAETHCA OOIMIYCTUMUM
OTOTOYKHEHHSA TEPMiHY CyJJOUMHCTBA 3 IIpa-
BOCYISM.

Te came (OTOTOXHEHHS IIOHATTA CYIO0-
YHUHCTBA 3 IIPABOCYAIAM) CIIOCTepiraernes i
Yy HUBII HOPMATUBHUX aKTiB, a TaKOX 1 y
pani maykoBux mixepea. Cropobu imeHTH-
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¢dikyBaTH MOPaBOCYIAASA 3 IOPUCAUKIIIIHOIO
IiAMBHICTIO CYyIiB POOIATHCS B HaBUAJIbHiN
JiTepaTypi, IpUCBAYEHIN cymoBUM i IIpaBo-
OXOPOHHUM oOpraHaMm («IIif TpaBOCYIIAM
PO3yMieThbCA AiAJIBHICTh CYZiB 3 PO3TIALY i
BUPIIIIEHHSA CYZOBUX cupaB» [4]), a TakoX i
y MoHorpadiyHux poborax (IpaBoCyAma —
e «IifJbHICTHL OpraHiB CcymoBOi Biagu 3
posTIALY IpaBoBUX KOHMIIKTIB» [5]).

Ha mamy gymMKy, He CJIil OTOTOXKHIOBATH
MOHATTA CYAOUYMWHCTBA 3 MOHATTAM IIPaBO-
CYAOsI, OCKIJIBKM CYJOYMHCTBO MOJKe OyTu
cupaBelyimBuUM i HecupaBegiuBuMm. Came
TOMY BUIIE€3a3HAUYEHI MOHATTS CJIiJ po3Me-
sKoByBaTu. [IpaBocyana — Ie cipaBeanBe
CYIOUYMHCTBO.

3 poO3yMiHHSAM IpPaBOCYAASA y CeHcCi
«CIIpaBeAJINBE CYJOUMHCTBO» IIOB’sI3aHE i
MOHATTA NOCTYIIHOCTI IPaBOCYAIA.

V¥ siTeparypi HEPIAKO MOHATTA «IOCTYII-
HiCTb TpaBOCYAAA» MOB’SI3YIOTh i3 HEOOXin-
HiCTIO BBeJleHHA 6€30I1JIaTHOTO IPAaBOCY I,
3 peaJisallieio mrpaBa Ha IIPABOBY JOIIOMOTY
B IUBiJbHOMY cygmoumHCTBI i T. m. OmHaK
TaKe PO3YMiHHsA, 3 HAIMIOI TOYKH 30Dy, €
xubHUM. ¥ JiTepaTypi BUCIOBJIEHA TOYKa
30py IIpO Te, IO yCYHEeHHA (iHAHCOBUX
CTPUMYBaHb IIPU 3BEPHEHHI [0 cyny, 3a0es-
TeUYeHHA JOCTYIIHOCTI MPaBOCYAA 3a paxy-
HOK CKaCyBaHHS CILJIaTH CYJOBUX BUTPAT
a00 IJISIXOM BBEIEHHSI « CUMBOJIIUHUX» PO3-
MipiB, He cupuATHMeE y AiHICHOCTI JOCTYITHO-
cTi mpaBocyansa. Binbin Toro, 1i KPOKH MO-
JKYTh TPU3BECTH O 3BOPOTHOTO e(eKTy:
rpomMagaHu (Iignpuemiri), IOpuInYHI ocobu
y IbOMY pasi MOKyTh i GesmizicTaBHO 3BEp-
TaTUCA IO CYHy, 110, 0€3yMOBHO, IpU3Bele
0 B3HAYHOTO HEBUIIPABAAHOTO IIPUPOCTY
KiJIBKOCTi cIOpiB, 3HMIKEHHS AKOCTi iX Po3-
TJIANY, a OTMKe 1 10 BHUIKEeHHA e(PeKTUBHO-
CTi TOCIIOAAPCHKOTO CYyAOUMHCTBA.

HocTymnHicTs TpaBOCYIIA € OGHIE€IO 3 Te-
PenyMOB YTBePIKEHHsA CyJOBOl I'iJIKMU BJia-
oW SK TOBHOIIHHOIO M CaMOJOCTAaTHBOTO
MexXaHi3My 3aXUCTy IPaB i cBOOOM JIOIAUHUA.
IIpo6ema mocTymHOCTI mpaBoOCynnsA He 00-
MEXKYETHCA OKPEMOI0 AepskaBoio. I[a mpob-
JeMa IIpUBEpPTAaE yBary i MisKHapOIHOTO
CIIiBTOBapuCTBA, TOMY MOJKHA IIOTOTUTUCS
¢ IYMKOIO MPO iHTepHaIlioHaJi3aIilo cTaH-
mapriB y mi#i ramysi. MiskHapoagHO-IpaBoBi
aKTu TepenbavyarTh IPaBO HA CIPaBeAJIU-
BUI CyZ i ZOCTYII OO CYyAy AK HEOAMiHHUMI
HOro eJleMeHT, ITiJKPecJaIoouYn IopAn i3
UM TaKi BJIAaCTUBOCTI Cymy, IK He3aJIeXK-
HicTb, 6e3CTOPOHHICTH i 3aKOHHicTH (cT. 6
Koupeumii mpo saxucT mnpaB JIOIUHK i

12

OCHOBOIIOJIOKHUX cBoOox (1950 p.). Ilocu-
JaHHA Ha 000B’sI30K JepsKaBu 3a0e3IMeunTu
oco0bi peanbHUH, a He GOPMATBLHUU JOCTYI
IO Cyoy MicTATbCSA B HUBIL pimreHs €Bpo-
HeWChKOTO CYyAy 3 IpaB JIOAWUHU, a TAKOXK
pekomeHgamiax i pesosroniax Kowmirery
MinicrpiB Pagu €spormnu.

H:xepemom s Ginbin BipHOrO BU3HA-
YeHHS IMOHSTTSA MOCTYIHOCTiI IIpaBOCYAAs,
nmo0yIOBU KOHIIENTYaJbHUX BUTOKIB IJIA
BUPIIIeHHS IP00JIieMU JOCTYIIHOCTI IIpaBo-
CyIIs, MOXKYTH CIYyI'yBaTU Teopii Ta cygoBa
IpakKTUKa KpaiH 3arajbHOrO IIpaBa, a Ta-
KOXX JOCBin BcecBiTHBOTO PyXy «IlocTym mo
HpaBOCYALA», AKUHM BUHUK y €Bpomi y 60-x
poxax XX CTOJITTSA 3 METOIO 3POOUTHU CYI0-
BUU 3aXUCT HAWOIIBII e(peKTUBHUM.

Benuke 3HaueHHSA IJA PO3KPUTTA IIO-
HATTSA «JOCTYIIHOCTI MPaBOCYAAsi» y IH-
BiIBHMX cCIpaBaxX MalOTh IPaKTHUKa Ta
pimenasa €BpomeilicbKOro Cyny 3 IpaB Jio-
OUHYU, AKi MIiCTATH TIIyMadyeHHSA IIOJIO}KEHb
ct. 6 €Bpormeiicbkoi KoHBeHIii. Tak, €Bpo-
MeHdChbKUIN Cya 3 IpaB JIOAWHN Yy CIpasi
«Tonpep nporu Crosnyuernoro KopoaiscTsa»
BimmiTuB, 110 O0yJI0 0 HEOPUIITYCTUMO, IIO0
ct. 6 (n. 1) KouBennii mictuna meraabHuit
omuc rapaHTii, AKi HAZAIOTHCS CTOPOHAM Y
IUBiJILHUX cIIpaBax, i He 3axumana 0 y
TEePIy Yepry Te, IO Ja€ MOKJIUBICTh IIPakK-
TUYHO KOPHUCTYBATHUCA TaKUMM TapamHTi-
AMHU — JIOCTymy mo cyny. Taki xapaxkTepuc-
TUKU MPOIeCy, K CIpaBeAJuBiCcTh, Iy0Iiy-
HiCTh, AWHaAMi3M, I1030aBJIAIOTHLCA CEHCY,
SAKIII0O HEMAE CaMOro CyJOBOTO po3risaxy. B
iHmomy pimenHi, y cupasi «Eiipi npotu Ip-
naugii» €BpomelicbKUil Ccya 3a3HAuYUB, IO
baxTUUHI meperrKoau MOKYTh IIOPYIIyBa-
T KoHBeHIIiI0o TaKk caMo, K i IopuaudHi, Ta
BKasasB, 1o KoHBeHIIig cupsMoBaHa Ha Te,
mo6 rapaHTyBaTU He TeOpeTUYHi abo ijro-
30pHi mpaBa, a mpaBa, AKi € ePeKTUBHUMU
¥ 3milicHIOIOThCA Ha HpakTuili [6].

IITo crocyeThess BITUMBHSHUX HAMPAIIO-
BaHb, TO OJHY 3 IIEPIINX B TEOPETUUHOMY
IJaaHi cupod mocaifuTy mpobJieMy TOCTYII-
HOCTI mpaBoCcyAasa y OilbIll BipHOMY HaAIps-
Mi, B aCIeKTi PO3BUTKY KOHIIEIIii OCHOB-
HUX TIIpaB i cBoOOA JIOOAWHH, 3POOJIEHO
H. 10. Cakaporo [7]. ABTOpKa posrisanae i
aprymMeHTye AyMKY I[IpO Te, IO IPaBO HAa
IOCTYII IO TIPABOCYAAS € MIO3UTUBHUM IIPO-
ImecyaJbHUM IIPABOM B CHCTEMi IIpaB JIIOU-
HH, BiAOOBIZHO IO AKOro KOXXHa ocoda II0-
BMHHA MaTH MOMKJIHMBICTL iHiliroBaTu
CYZOBUU PO3IJIAJN CIPaBU IIOAO CBOIX IH-
BiJIbHUX mpaB i ¢cBOOO Ta OTPUMATHU CIIpa-
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BeIJIUBUN Ta e(eKTUBHHI 3axXMUCT, a Oep-
JKaBa 3000B’sg3aHa CTBOPUTU BiAmoBigHi
YMOBM IJs peaJisarii Imiei MOKJIMBOCTI.
VY cucremi mpaB JIOAUHU OPaBO HA JOCTYI
IO IPaBOCYAAs € cIelnudiuyHuM IpaBoM,
OCKiJIbKU IIPU HOT0 peastidailii 3iliCHIOETh-
csA 3aXMCT iHINKUX IIPaB Ta CBOOO.

H. 1O. Cakapa moBoguTh, IO IIPaBO Ha
IOCTYII O IIPABOCYIAA TapaHTYEThCA 3a-
KpiIJIeHHAM B MiXKHaApPOAHUX HOPMAaX Ta
HaIliOHAJBbHOMY 3aKOHOJABCTBI BUMOT, AKi
BimoOpaskaioTh 3araJbHOBU3HAHI UMHHUKU
BifIIpaBJIeHHA IIPaBOCYIAs, IO peaJisarmii
AKUX Ba0X0UyIOThCA abo 3000B’A3YyIOTHCA
nep:xaBu. Ha mizcrasi mporo 3po6jeHo Bu-
CHOBOK, IIIO OCTYITHiCTh IIPABOCYAMASI € IIEB-
HUM CTAHIAPTOM, AKUH BigOWBae BUMOTU
CIIpaBeJINBOTO i e(DeKTUBHOTO CYyZOBOTO 3a-
XHUCTY, 110 KOHKPETU3YIOTHCSI B HEOOMEIKe-
Hi#l cymoBi#i IOPUCAUKILITI, HAJEKHUX CYIO0-
BUX IIpOIleAypax, PO3YMHHUX CTPOKax, i
0e3IepeIKoIHOMY 3BepPHEHHI ycsaKol 3alri-
KaBJIeHOI ocobu m0 cynay.

B po6ori 3pobsieHo Tako:K cipoly moBe-
CTH, IO JOCTYITHICTh IIPAaBOCYAAA V ITUBIiJIb-
HUX cIIpaBax 3a0e3mneuyeTbcsa (QYHKIIOHY-
BaHHAM MeXaHi3MiB HaJjaHHS NIPaBOBOi JO-
nomoru. IIpu nboMy aBTOPOM BCTaHOBJIEHO,
110 IPaBO Ha IPaBOBY AOIIOMOTIY, 3aKpimie-
He y cr. 59 Koncrurymii YKpainu, B mu-
BiILHOMY CyZOYMHCTBiI 3abe3meuyeThcsa 3a
IOTIOMOTOI0 PiBHUX IHCTUTYTIB, CIiIBHUM
O AKUX € TaK 3BAHUN 3aXUCT <«UYIKUX
mpaB», a caMe: CyJOBOTO IpPeICTABHUIITBA,
yJacTi y mHBiJIBHOMY IIPOIleci mpoOKypopa,
opraHiB [Oep:KaBHOI BJagMW, MicIleBOTO ca-
MOBPAAYBaHHA 1 0ci0, AKMM 3a 3aKOHOM
HaJaHO IIPABO 3aXWINATH IIpaBa, CBOOOAU
Ta iHTepecu iHIKUX 0cib, yuyacTi ocobu, AKa
€ (axiBmem y rajyysi mpasa i 3a 3aKOHOM
Mae€ IpaBO HA HaJaHHS IPaBOBOI JOIIOMOTH.

B Toii ke yac Ha 3abes3meveHHA TOCTYII-
HOCTi mpaBocynnsa OijbIlle BIJIMBAIOTH TakKi
daKTOpuU, AK 3aJ0BiIbHA POOOTa CYAAiB CYHiB
meprrroi iHcraHIii (Ha IpakTuUIli, Ha KaJb,
Mae€ Miclie IPUMHATTA HUMH HEIIPaBOCYIHIX
pilleHs), omTHMaJbHA ~KiJbKicTh umcia
iHCTaHIIi#, IO IIePeBipPAIOTL CYAOBI PiIlleHHa
(cr. 18 3axkomy ¥Ykpaimum «IIpo cymoycrpiit
VKpaiHu», KpiM amenAniiHuX, BUIIUX CIIe-
miarisoBaHmX CcynaiB, OyB mepenbauenuii Ka-
camitiuuii cyn (y Komeruryiii Vkpainu ta-
KU cyn He 3HAUUBCA i, BPEIITi-perT, Horo
cTBOpeHHsI Oysjo BusHaHO KoHCTUTYIiMHUM
Cymom YxpaiHu HemOIILHHM), 3a0e3IIeueH-
HA PO3YMHOCTiI CTPOKiB CYZOBOTO PO3TJISALY
ta in. Hegapma y cBoiit po6ori H. 0. Caka-

pa OOTr'PYHTOBAHO MAOBeJjia IIOJIOMKEHHS IIPO
Te, 10 «PO3YMHUU CTPOK CYIOBOT'O PO3IJIs-
Iy» € CYTTEBUM €JIEMEHTOM JOCTYITHOCTL
mpaBoOCyAnA yV IIUBIIBHUX cIpaBax i BigHO-
CHUTBCS 10 CIY2KO00BOro CTPOKY. ABTOpPOM 3a-
IIPOIIOHOBAHO MJOIOBHUTH CHUCTEMY iCHYIO-
YyuX CI0co0iB, AKI CTUMYJIIOIOTHL TOTPHU-
MaHHS CTPOKiB y IIUBiILHOMY CYJOUYMHCTBI,
TaK B3BaHOIO «KOMIIEHCAI[iiHOIO» BiAIIO-
BiJaJIbHiICTIO, 3aKOHOJABUNM 3aKPilJIeHHAM
IIpaBa Ha OCKapsKeHHdA il abo Ge3miAsbHO-
cTi cyzmiB, saKi mpomecyanbHO He 0(GOpPM-
JIeHi, Ta IIpaBa Ha BiAIIKOAYBaHHS 3a paxy-
HOK JIep;KaBU IIIKOQU, CIPUYMHEHOI IOpY-
IIeHHAM IIpaBa Ha CIPaBEAJUBUN CYIOBUM
pPO3TJIA] HEBaKOHHMMU BUHHUMU JiAMU abo
6e3nisabHicTIO cyamiB [8].

HocTynHicTh TpaBOCYAAS MOCJiIKYBa-
Jaack i immumu Buenumu. Tak 1miit mpobGiie-
marumi npucssdyena gucepramis O. M. Os-
yapeako [9]. Posraamaiouu Ttemy «Jlo-
CTYITHICTh IPABOCYAIA Ta rapaHTii fioro pe-
asmisarmii», aBTOpKa TpPaKTy€ MIOCTYIHICTH
mpaBoCcyansA AK CTaH opraHisarmii cymoBoil
CHUCTEeMHU Ta IPUCAUKIIINHOI AiAJTBHOCTI Cy-
Iy B DeMOKPaATUYHOMY CYCIIiJIbCTBi, AKUH
3a7I0BOJIbHsSE TOTPeOy CycHmiJibcTBA y BU-
pimreHHi IOPUAMYHO BHAUYIIMX CIPAaB i Big-
MOBijlae 3aKpiIJIeHUM y Mi’KHapOIHO-IIPa-
BOBUX aKTax BuMoraMm. IIpu nmpomy Buepiie
Yy OIpaBOBi# AOKTPWHI JOCTYMNHICTH PO3TJIA-
aeThCA B CUCTEMi iHIIIMX IPUHIUIIIB Opra-
Hisarii i gisgabHOCTI cymoBoi Baagu. Micie
MIPUHIUIY AOCTYIIHOCTI IIPABOCYAAA B CH-
cTeMi TPUHIUIIB TpaBa 3yYMOBJIOETHCA
TUM, 10 cdepa Horo mili, AK B3a3Hayvae
0. M. OBuapeHKO, HOUIUPIOETHLCA Ha Opra-
HizaIliro cy1oBoi cucTeMu ¥ perjiaMeHTallilo
IIPOLEeIYPY POBIJISAAY CIPaB y CY.i.

3acyyroBye Ha yBary IyMKa IIPO Te, IO
3MiCT JOCTYIIHOCTi IIPaBOCYIAA PO3KpPUBa-
€ThCA Uepe3 CYKYHOHIicThH ii esemeHTiB, ce-
pen AKUX apryMeHTYEThCA BUPi3HEHHA
MIPaBOBUX, COIiaJIbHUX i EKOHOMIUHUX.

3rigao 3 KoHmemnmieo BIOCKOHAJIEHHS
CYHNiBHUIITBA [Js YTBEPAKEHHSA CIIPaBe[-
JUBOTO cyny B YKpaiHi BigmoBigHO 10 €BpO-
MelicbKUX CTAaHIapTiB, CXBAJIEHOI YKasoM
IIpesumenta Yipaimu Big 10.05.2006 p.
Ne 361/2006, pmgocTymHiCT, mIpPaBOCYIISA
BKJIIOUAE BiJIBHUI MOCTYI OO IPaBOCYAIA
(Ile € KOHCTUTYIiHMM MmpaBOM oco0u i
OCHOBOIO CIPaBeIJINBOTO CYIOUYMHCTBA).
IIpuHIUI BiTLHOTO JOCTYITY IO IPABOCY A
nepenbauae 000OB’SI30K CY[iB He BigMOBJISA-
T y PO3IJIALi CIIpaB KOMIIETEHTHOI IOPHUC-
OUKIII 3 METOIO0 3aXUCTy MOPYIIEHOTO IIpa-
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Ba, cBOOOJ Ta iHTepeciB ocobu, TepUTO-
piajbpHO 3pyuHE MicIle3HAXOMKEHHS CYliB,
HasABHICTh MJOCTATHBLOI KiJgbKOCTi cymiB i
cyaniB Ha teputopii Ykpaiuu. CymoBi Bu-
TpaTu, AKi Hece ocoba, He MOBUHHI OyTHU I1e-
PeIIKOoA0I0 IJA CYAOBOTO 3axXHUCTy ii mpas.
Or:Ke, BUMOTY IIPO NOCTYIIHICTH IIPABOCY/I-
ns1 Oyzme momepsKaHo JIUINe TOAi, KoJau Oyme
CTBOPEHO e(deKTUBHY CHUCTEMY HaJaHH:A
IPaBOBOI JOIIOMOTH, OCOOJMBO Majo3abes-
IIeYeHUM.

3a Kowurmermniieo, BaXKJINBOIO YMOBOIO J0-
CTYIHOCTI IPaBOCYALA € TaKOXX IOiH)OP-
MOBAaHiCTh 0cO0M TpPO opraHisarliro i mops-
IOK [JiAJbHOCTI cyzniB (mpaBocyanda He
cTaHe JOCTYIHUM, AKIIO CUCTeMa CYIiB JIU-
MIATUMETHCA AJIs OCOOM CKJIaJHOIO Ta He-
3PO3YMLJIOIO OO0 BU3HAUEHHSA KOMIIETEHT-
HOTO CyAy MJa BuUpimieHHA ii cmpaBu).
Bommouac mocTymHicTh M0 mpaBOCyIns He
BUKJIIOUAE MOYKJIUBOCTI JJIA 0COOM BUPIIIIN-
T CBifl cmip y mo3acymoBOMY IIOPAIKY.
Hep:xaBa MOBUHHA COPUATU PO3BUTKY Ta-
KUX HeIep:KaBHUX 1HCTUTYIIiNl, AK TpeTei-
CbKi cynm, mocepemiHuKU (MegiaTopu) TO-
110, AKi JomoMaraloTh 3aJIaTOLUTH CIIip, He
IOBOOAYU HOTO N0 CYHOY.

Buxonauu 3 HaBemeHOro, a TakoX Bpa-
XOBYIOUM 3pOOJIEHWI BUIE BUCHOBOK IIPO
Te, IO IPABOCYAAsA — IIe CIpPaBEJJINBE CY-
JIOYUHCTBO, C(hOPMYITI0EMO, AJIA TOAATBIIIO-
ro, MOXKJINBO, OOroBopeHHdA aBi Teau. Ilep-
ma Ttesa. IlpaBocymms (y HaBezeHOMY
posyMmiHHi) i gocTynm mo mpaBocygmda — Iie
JIBa B3a€eMONOB’A3aHi moHATTsA. [[pyra Tesa
MoJIATa€ B TOMY, IO MOCTYIHICTH TIpPaBO-
Cyans MOKe OyTH BU3HAUeHA 4yepe3 MOHAT-
TSI «IpaBOCYAHE CyaoBe pimieHHsa». [Ipm
IIbOMY DillleHHA CYAY, T'OCHOJAaPCHhKOTO CY-
Iy CJim BBasKaTW HPABOCYTHUMU TOIi, KO-
JI1 BOHU € 3aKOHHUMU, OOI'DYHTOBAaHUMH,
CIIPABeIJINBUMU Ta TAKUMMU, IO MPUAHATI
Y POBYMHI CTPOKU i peasibHO BUKOHYIOTHCA.

OkpeMi CKJaJOBi TakOro BU3SHAUEHHS €
HOPMATUBHO yperyJboBaHuUMHU. Tak, 3rigHO
3 posd’scHeHHaM BepxoHoro Cyny VYKpai-
HU, Wi Yac posIJIALY CIOPY CyJaM CJIiJ Ma-
TH Ha yBasi, I10 pillleHHs € 3aKOHHUM TOJi,
KOJU CyJi, BUKOHABIIN BCi BUMOT'H IIPOIie-
CyaJIbHOT'O 3aKOHY i BCceOiuHO mepeBipuBIIn
obcTaBMHM, BUPIINIUB CIIip 3TigHO 3 HOpMa-
MU MaTepiaJbHOrO IIpaBa, a OOI'DYHTOBA-
HUM BU3HAETHCA PillIeHHA, ¥ AKOMY IIOBHO
BimoOpaskeHi obGcTaBWMHM, IO MAalOTh 3HA-
YeHHS IJIS PO3TJIAAYBAHOI CIPABU, BUCHOB-
KM CyAy IIpO BCTAHOBJIEHI 0OOCTaBUHU Ta
OpaBOBi HACHiAKM € BUYEPIIHUMH, Bifmo-
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BimaroTs pgificHocTi 1 miATBEPIIKYIOTHCS
IOCTOBIpHMMU AOKAa3aMU, MOCHiIKEeHUMU B
cymoBomy 3acimamui [10].

IIpo 1me came #igeTbesa aKTHUYHO i Y TIPO-
exTi Komekcy rocmomapchbKOro CyIOdYmH-
crBa Ykpaiau (KIT'C). Taxk, sriguo 3i cT. 167
npoexty KI'C: «3axkoHHicTbL i 0O6T'pyHTOBA-
HicTHL pimIeHHsS» 3a3HAYAEThCA, IO Pi-
IeHHA CyJy IIOBUHHO OyTH 3aKOHHHM, 00-
T'PYHTOBAaHUM i cupaBenauBuM. Ilpu mpomy
3aKOHHUM € DillleHHA, YXBaJIeHe CyA0M Bi-
TOBiAHO IO HOPM MaTepiaJbHOro IMpaBa Ipu
IOTPUMMAaHHI HOPM HIPOIIECYaJbHOTO IIpasBa.
OOrpyHTOBaHUM € DillleHHHA, yXBaJleHe Ha
OCHOBI ITOBHO i BcebiuHO 3’sicoBaHUX 00OCTa-
BUH, III0 BXOAATH MO IIpeaMeTa NTOKa3yBaH-
HA, MiATBEPAKEHUX TUMHU JOKalaMW, AKi
OyJIM TOCHiI)KeHi1 B CyZOBOMY 3acimaHmi.

Crarrsa 297 «IligcTaBu myisi cKacyBaHHS
CyZIOBOTO piIlleHHA CyAy amedaliiiHol iH-
cTaHIlii i 3aJguIlleHHA B CHUJIi CYZOBOTO
pillleHHA cyAy IepIioi iHCTaHIiI» TIPOEKTY
Komekcy rocmomapchbKOro CyIOYHHCTBA
YKpainu roBOPUTH IIPO Te, IO CYA Kacalliii-
HOI iHCTaHIIil CKAcOBYE CymOBe PillIeHHS CY-
Iy ameJAniiiHol imcrauii i 3aguiiae B cui
CcylloBe pillleHHA cyay Iepmioi iHcTaHIii,
AKIITO BCTAHOBUTH, IO CYAOM ameJAIliiiHOl
iHcTaHIil cCKAacoBaHO CynOBe pillleHHA, AKe
€ 3aKOHHUM, 00T DYHMOBAHUM | Cnpasediu-
eum. Y cr. 298 «IligcTaBu myisg ckacyBaHHS
CYZIOBOTO PiIlleHHA i 3aKPUTTA KacalliffHOTO
IPOBaJKeHHs ab0 3aJUINIeHHS cKapru 0es
posraany» KI'C Tex sragyroThbes TaKi Biac-
TUBOCTi CyJJOBOTO piIlleHHA, IK 3aKOHHICTh,
OOr'PYHTOBAHICTL 1 CHpaBeAJIMBiCTh: AKIIO
cymamMu meprroi iHcraHIlii Ta amemAmnifiHOL
iHCcTaHIIIfl yXBaJleHO 3aKOHHe, 00T pYHMO-
6aHe ma cnpaeediuee CynoBe pillleHHdA, a
obcTaBUHM, AKi cTajmW MmifcTaBoIO OJIS 3a-
KPUTTA IIPOBaIKeHHA y cupaBi abo saiu-
IIIeHHs 3asBU 0e3 PO3rasAny, BUHUKJIU IIi-
Ccls MOro yXBaJieHHS, CYA ameaaliiizol
iHCcTaHIil BU3HAE TaKe CyJOBe PillleHHA He-
YMHHUM i 3aKPUBAE MPOBAIKEHHA Yy CIIpaBi
abo BU3Ha€ TaKe CyAoBe DillleHHS HeYUH-
HUM i 3ajuiiiae 3asaBy 0e3 pO3TIALY.

Boguouac B3akKoHOZaBellb BCTAHOBJIIOE
o0cTaBUHU, 3a AKUX DPIillleHHSA CyIy BBa-
JKAETHbCsI HE3aKOHHUM ab0 HeoOI'pyHTOBa-
HuM. Taxk, sriguo 3i cr. 328 «IligzcraBu guasa
MIPOBAKEHHS y 3B’ SA3KY 3 HOBOBUSABJIEHU-
Mu obcraBuHamu» KI'C, mizcraBamm niasa
Imeperysaay pillleHHA, yXBaJdud CyAy YU IIO-
CTAHOBU y 3B’A3KY 3 HOBOBUSBJIEHUMU 00-
CTaBUHAMMU €: ... BCTAHOBJIEHI BUPOKOM CY-
oy, 1o HabpaB 3aKOHHOI CUJIM, 3aBimomo
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ODHANYHS

LUNAXY BAOCKOHANEHHSA NPABOBOI CUCTEMM YKPAIHU

VKpaimal

HeIpaBAMBI TOKasaHHs CBigka, 3asimomo
HeIpaBUJBbHUI BHUCHOBOK eKcIlepTa, 3a-
BiToMO HeIIPaBUJIBbHUN IepeKJaal, (paJabInu-
BiCcTh JOKYMEHTiB a00 peuoBUX AOKasiB, IO
MOTATJIN 3a CO00I0 YXBaJIeHHSA HEe3aKOHHOTO

0a», 3a3HAYUUMO, WO IX UimKe BU3HAUEHHS
MAE BUKJIOUHO BAXHCAUBE MemOo00L0ziuHe
3HAYeHHs OasL 00TPYHMYEAHHS Heo0xXiOHO-
cmi pegopmyeanus cydosoi cucmemu; 8u-
3HAYeHHA Kpumepiié 0axanozo0 il cMawny,

sumoz 0o Hel, a maxoxc i 3a80anb, AKL CAi0
supiwiysamu Yy UbOMY HANPAMI.

a00 HeOoOI'PYHTOBAHOTO PiIlIeHHSI».
ITid6usaioyu nidcymru poszandy noHAMb
«npagocydds» i «focmynHicms npasocyod-
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Hemuenro Cepzeii. Peqpopmuposanue cyde6noi cucmemovr: omoenvrvie Kil0we6ble NOHAMUL.
O6ocHosbleaemcs Heo6x00umocmsy wemrozo onpedenenus (u npednazaemcs a8mopckKoe NOHUMA-
Hue) nonamuil «npagocydue» u «docmynHocms npasocyous» 0as peopmuposanus cyoeOHOiL
cucmemul; onpedesieHue KDUMePUes Hesaemozo ee COCMOARUS, mpeb06arnuil Kk Hell, a maKice u 3a-
OJaHuil, Komopuvle credyem peulamsv 8 IMOM HANPABILEHUU.

Knroweswie cnosa: npasocydue, docmynnocms npasocyous, 3aK0HHOCMb, 000CHO8AHHOe cydebHoe
pewerue.

Demchenko Sergey. Reformation of the judicial system: some key concepts.

The necessity of clear determination (and the author understanding is offered) of separate
concepts which are utillized in the process of reformation of the judicial system is grounded.
It is a concept of «justice» and «availability of justice», necessary for determination of
criteria of the desired state of the judicial system, requirements to it, and also and tasks
which it follows to decide in this direction.

Key words: justice, availability of justice, legality, a court decision is grounded.
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