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Biramxiit MukuTHH,

BUKJama4 Kadeapy IIUBLIBLHOTO IPaBa i MPOIECY IPUIUYHOr0 (PAKYILTETY
TepHOIiILCHKOTO HAI[IOHAJIBHOTO eKOHOMIUHOTO YHiBEpPCHUTETY,

3nooysau H]II inTenexktyanpHoi BiracHocTi HAIIpH Vkpainu

_LUMBIIbHO-MNPABOBI CMNOCOBU 3AXUCTY
MAWHOBUX NPAB IHTEJIEKTYAJIbHOI BTACHOCTI*

Y emammi npoananizosani nonammsa ma Kiacu@ikayis yueilbHO-nPaso8ux cnocobié 3axuc-
my mailHosux npaeé inmenexmyanvHoi eracrnocmi. IIpueedena cydosa npaxmuka 3acmocy-
6AHHA YUBLLbHO-NPABOBUX cnocobié 3axucmy MallHOBUX Npasé iHmeneKmyanbHOl 61aCHOCMI.
IIpoananizoearno ocobausocmi 6i0uLK00Y8aAHHA MOPALLHOL WKOOU 34 NOPYULEHHSA MAUHOBUX
npae inmeJnexmyaabHol 8,1ACHOCMI.

Knwuosi cnosa: inmenexmyanbHa 61acHicmsb, MALHO6I npasa inmeieKkmyaibHoil 61acHoCmi,
3axucm MaillHOBUX NpaAé iHmeneKxmyanbHol 8JACHOCMI, YUBLLbHO-NPA60o6i cnocodu 3axucmy
MAUHOBUX NPAE8 IHMeLeKmyaibHol 61ACHOCMI.

ITini xommdikarii saKkoHOmaBCTBA B ce-
pi iHTesleKTyaJsbHOI BJIACHOCTI BUKJIMKAIN
HeoOXiHiCTh BUABJIEHHA OCHOBHUX CIIOCO-
0iB, AKi1 MOKYTBH OyTH 3aCTOCOBAHi B IIPOIIE-
ci cymoBoro 3axucTy MaWHOBHUX IMIpaB iHTe-
JIeKTyaJbHOI BJIACHOCTi, i BUIiIeHHA iX K
3araJbHUX IIOJIOKEHBb, SKi 3a0e3MeuyioTh
ONHOMAHITHICT, y 3AiliCHEeHHI IIUBiJIBHO-
IIPABOBOTO 3aXUCTy MOPYIIIEHUX iHTEJIEKTY-
arpbHUX TpaB. Bigmosiguo mo crareir 16 Ta
432 11K VYkpaiHu cymoBUil 3aXUCT MaiHO-
BUX IIPAB iHTeJIeKTyaJbHOI BiacHocTi [1] 8
ypaxyBaHHAM iCTOTHOCTi IOPYIIIEHOTO IIpa-
Ba Ta HACIiAKiB IOPYIIEHHSA IILOTO IIpaBa
3IICHIOETHCA CIIOcOO0aMuU, IependadveHuMU
IusinbaUM KOmeKcoM Ykpainu [2]. Bixmo-
BizHO mo cr. 432 IIK Vkpainu y pasi mopy-
IIeHHsT MaWHOBUX IIPaB aBTopa IX B3aXUCT
3IiICHIOETHCA, 30KpeMa, IMJISIXOM BHU3HAH-
HA IIpaBa, BiIHOBJIEHHA CTaHOBUIIA, AKe ic-
HYBAJIO IO IIOPYIIIEHHA IIpaBa, IPUNIUHEHHSA
mift, 10 MOPYHIYIOTH IPaBo ab0 CTBOPIOIOTH
3arpo3y MOro MOPYIIIeHHsa, KoMIIeHcallii Mo-
paibHOI IIKOAM, IMyOaikarii pimenus cymy
PO JOIyIlleHe MmopyuieHHs [3].

ITepepaxoBaHi cmocobu 3aXMCTy MailHO-
BMUX IIPAB aBTOPiB y IiJIOMy IOBTOPIOIOTH
VHiBepcaJibHi cIOocO0M 3aXWCTy IUBIIBHUX
mpas, nepexnbaueni cr. 16 IIK Ykpainu, mo
AKUX HaJeXaTb:

1) Bu3HAHHSA IIpaBa;

2) BUBHAHHSA IIPABOUYMHY HEAiNCHUM;

3) mpunrHeHHA Aii, AKa TOPYIIIYE IIPABO;

4) BimHOBJIEHHS CTAHOBUIIA, IKE iCHYyBa-
JIO IO TOPYIIEeHHS;

5) mpumMycoBe BUKOHAHHA 000B 3Ky B
HaTYypi;

6) smiHa MpPaBOBiAHOIIIEHHS;

7) IpUMIMHEHHS TPaBOBiIHOIIIEHHS;

8) BimmkoxyBaHHA 30MTKiB Ta iHII cmo-
cobu BigIIKOAYBaHHS MaWHOBOI IIIKOIU;

9) BigmKoOAyBaHHA MOpPaJbHOI (HEMAaii-
HOBOI) IIKOIU;

10) Bu3HAHHA HE3aKOHHUMMU PiIlleHHST,
Iiti um 0e3qiAMBLHOCTI OopraHy aepsKaBHOL
Bianu, oprany Biaagu AP Kpum a6o oprany
MicIIeBOTO cCaMOBPAAYBaHHA, IXHIX ITocago-
BUX i cay:b6oBux oci6 [4].

Iluranusa IUBiJIBHO-IPABOBUX CIIOCOOIB
3aXMCTy MAWHOBUX IPaAB iHTEJIEKTYaJIbHOIL
BJIACHOCTI OyJI0O IIpeaMeToOM IOCIiIyKeHb
paay aBTOpPiB, cepen AKUX BHUIIJINMO
B. ®. {dxosiaeBa, II. A. Bapyxn. Cepen
OCTaHHiX HOCTiMKeHb CJig BimMiTuTu mpa-
mi O. B. Amugapienxo, I0. B. Bimoycosa,
I. C. Kausadaposoi, B. O. Kyuep, B. B. Jly-
sz, C. O. ITorpi6moro, 3. B. PomoBchKoOi,
K. T'. Cremamenko, P. O. Credanuyka,
A. B. Trkau, dI. M. IlleBuenxo, A. C. IIlTe-
dan Ta iH. AJle KOMIJIEKCHUX TOCJiIKeHb
IIUBiJILHO-IPABOBUX  ACIIEKTIB  B3aXUCTy
MaWHOBUX IIpaB IiHTEJEeKTyaJbHOI BJac-
HOCTi Ha JaHWII Yac MPaKTUYHO HeMae.

MeTor0 maHOI CTATTi € TEOPETUKO-TIPABO-
Be JOCJTiMKEeHHS I[UBiJIbHO-IIPABOBUX CIIO-

* PeKOMEHIOBAHO [0 APYKY KadeApoio IUBiILHOrO mpasa i mporecy opuandHoro paxyabrery TepHo-
TiJIbCHKOTO HAIIOHAJHFHOTO €KOHOMIiUHOTO YHiBEPCUTETY.
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co0iB 3aXMCTy MAMHOBUX IIpPaB iHTEJEKTY-
aJIbHOI BJIACHOCTI.

Crarrss 16 IIK VYkpainu mepepaxoBye
OCHOBHIi €cIIOCO0OU 3aXUCTy ITUBIJIBHUX IIPaB.
Hesiki 3 mqux cmocobiB € 0JHOUYACHO i 3aX0-
IaMu BiAMMOBiZaJbHOCTi, 30KpemMa BiAmIKo-
nyBamHaA 30uTKiB. [mmii, Ak, Hanpukiaz,
NPUCYIKEHHsS N0 BUKOHAHHS 000B’A3KYy B
HaTypi, A0 3axXoiB BiAmOBimaJIbHOCTI He
HaJIE}KaATh i TOMY MOXXYTb 3aCTOCOBYBaTUCH
HesaJIeKHO BiJ YMOB BiAmoBigaIbHOCTI, Ha-
MIPUKJAJ, He3aJeyKHO BiJ BUHU ocobu, SKa
mopyiuiaa 30008’ A3aHHA.

ITepmium i3 cmocob6iB 3axucTy mpaBa iH-
TeJIeKTyaJbHOI BJIACHOCTI € BUBHAHHSA IIpa-
Ba, dAKe MOJKe INOJATaTH, HAIPUKJIAL, Y
nybJuaikarmii B mpeci mpo Te, IO SAKUHACH
TBip, BUAAHWI 3 HOPYIIEHHAM IIpaBa Ha
iM’s1, ToOTO Ge3 3as3HAUEHHS IIPi3BUINA aB-
TOpa, € BUTBOPOM KOHKPETHOT'O aBTOpa, abo
nyOuikarii y mpeci ingopmarii mpo te, 1o
BOJIOZAPEM CYMiKHUX IIpaB Ha KOHKPETHY
doHOrpamy € Taka-ToO 3ByKO3amnucHa dipma.
3asHaueHUil CIoci0d 3aXMCTy OCOOJMBO aK-
TyaJbHUH y BUMAAKaX MOPYIIEHHS 0COOHUC-
TUX HeMaWHOBUX IpaB aBTopiB [5]. OgHaK
IO IILOTO CIIOCO0Y BAAIOTHCA i AJA 3aXUCTY
BUHATKOBUX IIPaB, Ipel’ ABIAIYA BUMOTHU
PO BU3HAHHA IIPaBa J0 ocobu, AKa 3amepe-
uyye abo iHIIMM YMHOM He BU3HAE IIPAaBo,
MOPYIIYIOUW TUM CAMHM iHTepecu MIpPaBo-
Bracuukis. Ilepin 3a Bce, maHuii crocib 3a-
XUCTY BUKOPHUCTOBYIOTH, KOJI HAABHICTh ¥
ocobu, HANPUKJAZL, aBTOPCHKOTO, IIATEHT-
HOro mmpaBa (JK MailHOBOI'O, TakK i ocoOucTo-
ro HeMalHOBOT0) abo mpaBa Ha 3acobu iH-
muBigyasisarii migmaeTbca CyMHIiBY, 3alie-
peuyeThbesi abo € 3arposda Takux i, OgHak
IaHa BMMOTa MOKe OyTH Ipen’ siBjIeHa He
TiTBbKU, KOJU 3alepeuyeThbCcAd IPUHATIENK-
HiCTH iHTEeJIEKTyaJIbHOTO IIpaBa Till uwm
immri# ocobi, a ¥ y pasi 3amepeueHHsS 0XO-
POHO3IATHOCTI TBOPY (BHHAXOAY i T. II.) AK
TaKoT0, HAIIPUKJIAA Y CUJIY HOT0 HETBOPYO-
ro xapakrepy. ¥ IbOMY CEHCi TOBOAUTHCA
TiJILKY IITKOyBaTHU IIPO BiICYTHICTH y 3aKO-
HOJIaBCTBi 3arajbHOI HOPMU, 3TiTHO 3 KOO
TBOPUMM XapakKTep MiAJbHOCTI aBTOpa
(cuiBaBTOpiB) mepembavaeTbCs MOTU, HTOKU
He TOBeAeHO IIpoTujaekHe. Braskaemo, 1110 3
MEeTOI0 3aXWCTy MAaWHOBUX Ta HEMalHOBUX
IpaB aBTOpa [OIiJBHO INependauuTu B
VYkpaini Hopmy Ipo Te, 1110 TBOPUMIT XapakK-
Tep mignabHOCTI aBTOpa (cmiBaBTOPiB) IIe-
penbdavaeThbCs [OTHU, IOKU HE JOBEIEHO IIPO-
Tunexxue [6].

Busnanusa mpasa €, sSIK IPaBUJIO, HEOO-
XiTHOIO TIEepeAyMOBOIO [Jis 3aCTOCYBaHHSA
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iHmIIX  TepemdaveHUX  3aKOHOJABCTBOM
Vkpainu cmocobiB 3axmcTy IMOPYIIEHUX
mpas. HanpukJiaj, nas Toro, 1mod CTATHY-
T 30UTKH, OB’ s3aHi 3 HEBAKOHHUM BUKO-
pHUCTAHHSM TBOPY, ab0 BUMAaraTd MIPUIH-
HEeHHA MOi, III0 IOPYINYIOTh BUKJIOUHI
IrpaBa, IIO3WBAY IIOBUHEH CIIOYATKY IOBEC-
THU, 110 BiH BOJIOJi€ aBTOPCHKUM IIPAaBOM Ha
meit tBip. Tak, rocomogapcbKuM CymoM OyJI0
BiIMOBJIEHO B 3aJ0BOJIEHHI IIO30BHUX BIU-
MOT, 3aABJE€HUX TOBAPUCTBOM 3 OOMeKe-
HOI0 BiAMOBiZaJBHICTIO MO AaKIIiOHEPHOTO
TOBApPUCTBA, IPO BiAIIKOAYBaHHS 30UTKIB ¥
3B’sI8KY 3 IOPYIIEeHHAM BifmoBimauem BU-
KJIYHUX IIpaB II03MBayYa HA XYJOXKHIN
dinbm. Ha oO6rpyHTYyBaHHSA CBOIX BUMOT II0-
suBau (TOB) mpezncraBuB IOroBip, yKJaze-
HUH MiK HUM i TpPeTboio 0co00I10, 3a AKUM
Oysim npuabaHi BUKJIIOUHI ITpaBa Ha CIHip-
Huit Qiapm. OgHAK y XOmi IOCHimgKeHHS
MarepianiB cupaBu 0yJi0O BCTAHOBJIEHO, IO
TpeTsa ocoba cama mpupabaia y BUPOOHHKA
ayaioBisyasJbHOTO TBOPY BUKJIIOUHI IIpaBa
3a IOTOBOPOM, B SKOMY OyJia BifcyTHS yMO-
Ba IIPO MOMKJIMBICTH mepefaui Imux IIpas.
OCKinbKY JOZATKOBUX YTOJX 3 HAHOTO IIM-
TAHHA A0 TOCIOAAaPChKOTO CYAY IIPEACTaB-
JleHO He OyJio, BiH AiHfIIIOB BHUCHOBKY, IO
TpeTa ocoba He MaJjia IpaBa IepeiaBaTu BU-
KJIIOUHI TpaBa Ha BUKOPUCTAHHSA TBOPY IO-
3uBaUeBi, a O3WBaY, y CBOIO UYepry, He MO-
JKe OyTHU BU3HAHUI BOJIOJapeM BUKJIIOUHUX
nmpaB i BUMaraTtu ix 3aXUCTY.

B saxrocTi apyroro cmoco0y 3axXuCTy IIpa-
Ba iHTeJIleKTyaJbHOI BJIACHOCTi, CJimom 3a
cr. 16 ITK Vkpainu, cr. 432 IIK Vkpaiau
Ha3WBAa€ BiJHOBJIEHHSA CTAHOBUINA, AKe ic-
HYBaJIO 0 MOPYIIEeHHS IpaBa, i TPUINHEH-
HSA OiA, IO MOPYIIYIOTH IPAaBO a00 CTBOPIO-
IOTH 3arpos3y HOT0 MHOpYIIeHHdA. 3adaBJeHi
BUMOTHU MOJKYTh OyTH BUpaKeHi, HAIPUK-
Jaj, y IPUONHEHH] MiATOTOBKY [0 BUNYCKY
B CBiT Oes3moroBipHOro BumaHHs abo KOM-
IMakT-AMCKa, 3a00POHY PEKJaMU i IIPOII03U-
1ii Ha mpomak MPUMIpPHHKIB TBOpPY, 3a00-
pouy mpozasky a0o IiHIIIOrO BBeJeHHS B
IUBIIBHUA 000POT CeJNIeKI[IHHOTO MTOCHT-
HeHHA Toirto [7; 8]. Ilanuii croci6 BKJIOUYae
haKTUYHO ABa CAMOCTIilTHi 3aX0IU BaXUCTY:
BiTHOBJIEHHS KOJIUIITHBOTO TIOJOYKEHHS i
NPUNMHEHHA BUNHEHHSA IMEeBHUX Tiil.

HeobxigHicTs y B3acTocyBaHHiI mepImoro
3aX0Jy BUHUKAE, KOJIM MOPYIIIeHEe IIPaBO B
pesyJbTaTi He IPUIIUHSAE CBOTO iCHYBaHHA i
MOKe OyTH peajbHO BiJHOBJIEHE IIIJIAXOM
YCYHeHHS HAacHiAKiB HempaBOMipHUX Iiii.
Haituacrimie meit cmocié 3acTOCOBYETBHCA
IIPU 3aXUCTi 0COOMCTUX HeMallHOBUX IIPas,
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a TOMy MU He 0yeMo I'PYHTOBHO 3yIUHSATH-
csA Ha HBOMY, IPOTe 3a3HAUMMO, 110 y Oa-
raThOX BUIIAKaX BiHOBJIEHHS IIpaBa JfaJjie-
KO He BaBXKJAU € aJleKBaTHUM CIIOCOO0M
3aXUCTy, HAIIPUKJIAL, KOJU TBip, BUAAHUN
3 MOPYIIEHHAM aBTOPChKUX IIPaB, BiKe CTaB
IOCTYIIHUM HEeBU3HAYEHOMY KOJy ocib. ¥
TaKWX BUIIaAKaXxX OijbIl HamillHUM iHCTPY-
MEHTOM CJYTY€E 3adBJIeHA O CYLy BUMOTa
OpO MPUIIMHEHHA AiH, 10 MOPYIIYIOTH IIpa-
BO, AKe B aBTOPCHKO-TIPaBOBili chepi Morke
0yTu 3acTocoBaHe IMIPAKTUUYHO 3aBKIU i 3a-
SAIBJIATUCS SIK B CYKYIHOCTI 3 iHImmMu 3aco-
6amu 3axucTy, Tak i camocriitao [9]. Cuix
3BEPHYTHU yBary, Iio K 3axiJ, cupaMoBa-
HUI Ha BiIHOBJIEHHS IIOPYIIIEHOTO MalHO-
BOT'O IIpaBa Ta OIPUONHEHHS [iil, III0 IIOPY-
IIyI0Th ab0 CTBOPIOIOTH 3arpo3y MOPYIIEH-
HS IIpaBa aBTOpa UM iHIIIOTO IIPABOBJIACHU-
Ka, MOKYTh OyTH 3aCTOCOBaHi KoH(icKa-
mifiHi 3axonu 3axucTy. MOMKJINBICTH BUKO-
puUCTaHHA  [JaHOTO  cmocoly  3axXUCTy
BUHUKJIA 3 BHECEHHSAM IO 3aKOHOJaBCTBa
IIPO aBTOPCHhKeE IPaBo BinqmoBigHOI HOpMU, a
came 11. 4 ct. 52 3akony Ykpaiuu «IIpo aB-
TOPChbKe MpaBo i cyMmiskHiI mpaBa» (mami —
3akon) [10], axa mepexbauae MOMKJIUBICTH
KoH(pickaIii B cygoBoMy HOPSAAKY KOHTpA-
(akTHUX MTPUMIPHUKIB TBOPiB, (hoHOTpam
i T. m., a TakoXK MaTepiajiiB i obJagHAHHA,
1[0 BUKOPUCTOBYIOTHCA IJIsI BUTOTOBJIEHHS
i BimTBOpeHHA KOHTpa(aKTHOI HPOAYKILii.
IIpu npomy 3aKOH BU3HAUUB KOHTPadaKT-
HUMU IPUMiPpHUKY TBOPiB i ¢hoHOTpaAM, BU-
TOTOBJIEHHSA Ta PO3MOBCIOMKEHHSA AKUX
TATHE 3a cO00I0 MMOPYIIIEHHA aBTOPChKUX Ta
CYMiXKHUX IIpaB.

Crarra 52 3akoHy mepembauae, M0 3a
pillleHHAM Cyay BHJIyYeHi KOHTpadaxKTHi
MPUMiPpHUKY TBOPiB (Y TOMY YKCJIi KOMII fO-
TepHi nporpamu i 6asu manux), (poHOrpam,
Bimeorpam, mporpaM MOBJIEHHS Ha BUMOTY
ocobu, siKa € cy0’€KTOM aBTOPCHKOTO IIpaBa
i (ab0) cymiskHUX mpaB i mpaBa AKOI mOpy-
IIeHO, MOKYTh OyTM mepenaHi Iiii ocoObi.
SAxmro ma ocoba He BUMAarae Takoi Iepena-
yi, TO KOHTpa(aKkTHI IPpUMipHUKY Tiggara-
I0OTh BHUINEHHIO, a MaTepianu i objamgHaH-
Hs, IO BUKOPUCTOBYBAJUCA [Js BiATBO-
pPeHHA KOHTPadaKTHUX IIPUMiIPDHUKIB, mif-
JATAI0Th BiIUY:KEHHIO i3 mepepaxyBaHHAM
BUPYUYEeHHUX KoOIITiB no [llep:xaBHoro G6ro-
IKeTy YKpainu.

MoskauBicTb 3BepHEHHSA B IOXig mepsKa-
Bu oOOJiafHAHHA, YCTATKYBaHHA Ta MarTe-
piasiB, BUKOPUCTAHUX IJISI IIOPYIIIEHHA BU-
KJIOYHUX IIpaB, O0yMOBJIEHA TUM, 10 AaHi
MarepianbHi 00’eKTH caMi Mo cobi He € He-

3aKOHHUMU (KOHTpahaKTHUMU), a JIUIIe
BUKODPUCTOBYBaJMCA B IiJIsAX, IO cylepe-
4aTh 3aKOHY, i, OyIy4YM y BJIACHOCTI meprKa-
BU, MOXKYTh OYTH BUKOPHUCTAHI B 3aKOHHUX
i KopucHuUX 1igAxX abo OyTu mepemaHi mep-
2KaBOIO0 OyIb-AKMM ocobaM mJid IOAi6HOro
JIETaJIBHOTO BUKOPUCTAHHS.

Cxaim 3BepHyTHM yBary Ha Te, IO Haii-
0inpIll AieBUMH i 3aTpeOyBaHUMU IPAKTH-
KOIO € TaKi cIoco0u 3aXMCTy BUKJIIOUHUX
IpaB, SK BiAINIKOAyBaHHS 30UTKiB Ta BU-
mirara KommeHcarii. Ilumum cmocobamu
3a/I0BOJILHAETHCA MAWHOBUHM iHTEpec mo-
TepPHiJIoro Ipu MOPYIIIEHHI 0T0 MallHOBUX
(Burirounmx) mpaB. Ockisbku 3axomu 3a-
XHUCTY IUBIJILHUX IIPaB COPAMOBAHI Ha Bif-
IMKOAYBaHHA 30UTKIB IIOTEpPIIiJIOMy B IIOB-
HOMYy o00csa3i, a 30BciMm He Ha Woro
IomaTKoBe 30araueHHs B paMKaxX €JUHOTO
OXOPOHIOBAHOTO TIPABOBiAHOIIEHHS, MOK-
JIUBe 3aCTOCYBaHHSA JIUIIIE OJHOTO 3 HasBa-
HUX cI10ocobiB 3axucTy: ab60 BiAIIIKOAYBaHHSA
30uTKiB, abo crniara kommencarii [11].

3a 3microm ct. 52 3akoHy [12] ocHOBHOIO
¢dopMOI0 KOMIIeHcallil samomigHoi moTep-
iJIoMy MaTepiajJbHOI MIKOAU € BigIIKOAY-
BaHHS 30UTKiB, SIKi BKJIIOUAOTHL y cebde
peanbHi 30UTKHU Ta yIIyIeHy BUrony. Bucy-
BalYM BUMOTY IIPO BigIIKOLyBaHHA 30UT-
KiB, TpaBOBJIACHUK IIOBUHEH JOBECTU (PaKT
HasIBHOCTi 30UTKiB, iX po3Mip, a TakoX Te,
110 30UTKY OyJau 3aBAaHi AiAMU HOPYIITHU-
Ka. 3a3BUYail IpU NOPYUIEHHI BUKJIIOUHUX
mpaB 30UTKU MPOABIAITHECA y (Gopmi yiy-
II[eHOol BUroAu, TOOTO Tiel cymu, AKYy IpaBo-
BJIACHUK Mir' OTpuMaTH, AKOU HOPYIITHUK
YKJIaB JOTOBip 3 ITPABOBJIACHUKOM i BUKO-
pucToByBaB TBip abo iHmIMIT 06’€KT, IO
OXOPOHAETHCA 3a IJIATy. SIK yIyIeHy BUTo-
Iy CJIiT pOSTrJIAfaTH AK MiHIMyM HEe3aKOHHO
OTpUMaHUU NIPUOYTOK. Y TOU caMuiil yac ob-
I'PYHTYBaHHA PO3Mipy 3aBHaHUX 30UTKIB €
3aBIaHHAM 1oTepmijsoro. Hum Ke mg0BO-
IUTHCA caM (DaKT IMOPYIIIEHHA BUKJIOYHOTO
npaBa. Takuii crmoci® BiZHOBIEHHS IIOPYIIIe-
HOTO IIpaBa [JAJs BOJOZAPSA BUKJIIOYHOTO
mpaBa CKPYTHU, OCKIJIbKY BUMAarae moaH-
HA [0 CYJOBUX OpPraHiB JOKasiB (akKTy Ha-
ABHOCTi 30MTKiB, JOKYMEHTIB, ITIIO ITiATBEP-
JUKVIOTH iX PO3Mip, a TaKOXK JOKasiB Toro,
1110 30UTKU OyJiu 3aBAaHi AiAMU KOHKPETHO-
ro mopymrHuka. OgHUM i3 TaKUX JOKYMEH-
TiB €, HaOIPUKJIaJ, TOTOBip, AKUil OYB yKJIa-
MeHWlI Ha BUKOPUCTAHHS KOHKDPETHOTO
TBOPY Mi’K IIPaBOBJIACHUKOM i KOpPHCTyBa-
yeM, a MOTiM, y 3B A3KY 3 BUXOJOM Yy CBIT
KoHTpahaKTHUX MPUMIPHUKIB, OyYB po-
3ipBaHUI KOPUCTYBadYeM.
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Bigmosigao mo cr. 22 IIK Vxkpainu mig
30MTKaAMM PO3YMIIOTLCSA: BUTPATH, 3PO0JIEHIL
0c00010, TIpaBO SKOI IMOPYIIIeHO, BTpaTa abo
MOIITKOMKEeHH MaliHa, a TaKO0)X HeIOOTPU-
MaHi Joxoau, AKi 0 A ocoba oxepskaia, AK-
0u ii mpaBo He 0yJIO IIOpYyIlleHO. Y JiTepary-
pi 3a3BUYAall HATOJOMIYETHCA, IO B JAaHOMY
BUIIQAKY BiAIIIKOAYBAaHHIO IiIIATailOTh Ta-
KOJK BUTPATHU HA HAJAHHSA IOPUAUYHOI TOIIO-
MOT'M IIOJO0 3aXUCTy IIOPYIIEeHUX MpaB, Cy-
OBl BUTpaTU, CILIaTa JepP:KMHUTA, S3Ail-
CHEHHS Cy/JIOBOI eKcIepTusu Ta inmi. OgHak
i BUTPATU MAIOTh iHIITY IPaBOBY IIPUPOAY,
Hi’K 30UTKHU, i CTATyIOTHCA B OCOOJIUBOMY
MOPSAAKY, BCTAHOBJIEHOMY IIPOIlECYaJIbHUM
3aKoHOMaBcTBOM (ryiaBa 8 I{uBinbHOTO TPO-
mecyajabHOTO Komekcy YKpaium). IligTBep-
IXKEHHAM IIbOMY CJYTYyE, KpiM iHIIIOTO, TOM
daKT, M0 CYIOBIi BUTpPATU CTATYIOTHCA HE
3 oco0u, Ure BUKJIIOUHE IIPABO MOPYIIIEHe, a
3 CTOPOHU, IO IIporpaJa.

VY coepi 3axucTy BUHATKOBUX IIPaB IIO-
Tepmiyi HabaraTo yacTiiie CTUKAIOTHCA He 3
peasbHUMU 30UTKaMU, a 3 YIYIIIEHOIO BUTO-
oo, sKa Morja OyTu oTpuMaHa IIPaBo-
BJIACHUKOM B YMOBaX HOpMaJIbHOI peaJisa-
mii HaJeXHUX HOMY BUKJIIOUHUX IIPaB.
IIpu npomy, 3a 3araJbHUMU IPABUJIAMU CY-
IOYMHCTBA, OOI'PYHTYBAaHHA PO3Mipy 3aBaa-
HUX 30UTKiB, BKJIIOUAIOYU YHIYIIEHY BUTO-
Iy, — B3aBIaHHA C€aMoOro IIOTePIIijoro,
AKWY ITIOBUHEH NOBECTU HE TibKU (haKT mo-
PYIIEeHHS HaJEeKHUX HOMY IIpaB, a TaKOK
OPUUYMHHNIA 3B A30K MiK IOPYIIEeHHAM
oro mpas i 30UTKaMu, AKi IpU IbOMY BU-
vHukau [13]. OckinbKu moBecTum HaABHICTH
30UTKiB i JOKYMeHTaJIbHO OOT'PYHTYBATHU 1X
po3Mip, 0cOGJIMBO B YaCTUHI yOyIIeHOI BU-
ronu, OyBae He 3aByKAU IIPOCTO, IIPABOBJIAC-
HUK MAa€ MOMKJMBICTH KOMIEHCYBATH IIO-
HeceHi 30UTKU IIJIAXOM CTATHEHHS 3 IIO-
PYIIHUKA BCHOTO MOXOAY, OTPUMAHOTO HUM
BHACJIIIOK IIOPYIIEHHSA BUKJIIOYHUX IIPaB
[14].

ITpu B®OOPi cmocoby 3axucTy MHOpYIIe-
HOTO TpaBa He MOXKXHA HE BPaxoBYyBaTu
CKJIAIHICTD IPOIleCy NJOKasyBaHHA 30UTKIiB,
OB’ sA3aHUX, 30KpeMa, 3 BayKKiCTIO BU3HA-
YeHHsS JOXOIiB IIPaBOHNOPYHIHUKIB. Y
3B’ABKY 3 UM 3aKOHOM IlepeadadueHa TakKa
Mipa BigmoBimanbHOCTI, AK BUIIJIaTa KOM-
neHcanii. IIpore ii 3acTocyBaHHA MOKJINBE
Julle y BUNAJKaX NOPYIIEHHA 3 MEeTOIO0
orpuMaHusa npuobyTKy (ct. 52 3akKoHy).
MosxauBicTh BJIaCHUKOBI BUKJIIOUHUX IIPaB
BUMATAaTH BiJ MOPYIITHUKA 3aMiCTh BiJIIIKO-
IyBaHHA 30MTKiB BUILIaTH KOMIIeHcAIIil me-
pexbaueHa y BHMIAZKAX B3axXHCTy AaBTOP-
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CBKUX 1 CYMiKHUX IIpaB, a TaKOK IpaB Ha
TOBapHi 3HAKW i HAIMEeHYBAaHHA MicCIb IIO-
XOIKeHHA ToBapiB. Bumora Buriatu Kom-
meHcarnii — HaWmomupeHimwuii cmoci6 3a-
XHCTy AaBTOPCBKUX mpaB. Boma Oyxaa
3asBJIeHa B SIKOCTi OAHiel 3 MO30BHUX BU-
mor (a iHozi i equHO1) y GiNbIIOCTI CyIO0BUX
CIIpaB 3a II030BaMHU NP0 3aXUCT BUKJIOUHUX
mpas. IlonyasapHicTh faHOTO CIOCOOY IMOsC-
HIOETHCS TUM, II[0 II03MBAY IIOBUHEH JOBeC-
T Juiiie caM (PaKT IOPYIIEeHHS HOTo BU-
KJIIOUYHNX IIpaB, ajie He 3000B’sI3aHUI 00-
I'PYHTOBYBaTH Hi HaSBHICTh OyIb-IKUX
30UTKiB, Hi 3asgBJeHUIl PO3Mip KoMIIeHca-
Iii, OCKiJIbKM OCTaHHE BiJHECEHO IO KOM-
mereHnii cyxy [15].

Tak, y OpaKTHUIIL TOCIOJApPCHLKOrO Cymy
OyJia cripaBa, 3TiTHO 3 SIKOIO peKJIaMHe areHT-
CTBO IIpen’ B0 10308 10 TOB mpo cTaruex-
HsA 3 BigmoBimaua xommencarii y 3B sA3Ky 3
BiITBOPEHHAM Ha BITPWHI MarasmHy MaJIlOH-
Ka, BOJIOZapeM aBTOPCHLKUX IIpaB Ha AKUI €
KJieuT. OcKiJbKHY ITO3UBaY He JOBiB, IIT0 MaB
HaMip BUKOPHCTOBYBATH TBip y mizmpmem-
HUIBbKIA MiATBHOCTI i mOHIC yepe3 BUKOpUC-
TaHHA BifNoBiaueM MajlOHKa BUTpaTy abo
BTPATUB MOYKJIMBICTH OTPUMAaHHSA pPeaJbHUX
IOXOMdiB, CyIOM MepIoi iHcTaHIIii B ITO30Bi
OyJio BiZIMOBJI€HO. 3rolOM BKasaHe pPillleHHA
0yJIO CKacoBaHO 3 HACTYIHUX IIificTtas. Bera-
HOBJIEHA BaKOHOZABCTBOM y cdepi iHTeseKTy-
aJIbHOI BJIACHOCTI Mipa BiAmoBimasbHOCTI 3a
TIOPYIIIeHHA aBTOPCHKUX IPAB 3aCTOCOBYETh-
cs Ha BUOip mmos3mBava 3aMiCTh BiAIIIKOOYBAH-
Hs 30UTKiB a00 cTsaArueHHs KoMmmeHcarii. Bu-
MoTra IIPO CILIATy KOMIIeHcallii morja OyTu
3aJI0BOJIeHA 3a HAaABHOCTI OKAa3iB TiJIbKU He-
CaHKI[IOHOBAHOT'O BUKOPUCTAHHA TBOPY, TOO-
TO (paxkTy mpaBomopyIieHHA. Kpim 1woro,
cJig MaTw Ha yBasi, I0 Ccy[ He BIIpPaBi cTAr-
HYTH KOMIIEHCAIlil0 3a MOPYIIEHHS BUKJIOY-
HOTO IIpaBa HU)KYe MiHIMaJILHOTO DPO3Mipy,
BCTAHOBJIEHOT'O 3aKOHOM.

TakuM YMHOM, MOYKHaA 3POOUTU BUCHO-
BOK, III0 KOMIIEHCAI[il0 K CIIOCi0 3axmcTy
MaWHOBUX MPaB iHTeJEeKTyaJbHOI BJIACHOCTL
CJIiT posriAmaTH AK CaMOCTiHHWH, He Bin-
HOCAYM OO0 Hi IO OZHOIO 3 BiIOMHX CIIOCO-
0iB 3axmcTy IIpaBa, IO IIOETHYE B COOi
CIIPOII[eHUIN NOPANOK MOBENEeHHS, BJIACTU-
BUU HEYCTONIli, i BUSHAUEHHA PO3Mipy AKOI
3MiMCHIOETBCA TiJ KOHTpoJieM cyny (Taka
polieypa BJIaCTHUBA KOMIIEHCAIil MOpPasb-
Hol mKoxu). ITpu nromy Hi Ta, Hi iHmA Xa-
PaKTepuCTHUKA He BUKJIOUAIOTH MOXKJIBO-
CcTi BimHeceHHsA MmaHOI MipuM B3axXUCTy [0
3aXO0JiB IIUBiJILHO-IIPABOBOI BiATIOBiZaIBHO-
CTi, OCKIJIbKY AK aJbTepPHATHBA BiAIIIKOIY-
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BaHHS 30MTKIiB JaHa Mipa IOKJajga€ IomaT-
KOBe OOTSI’KeHHs Ha MPaBOIOPYIITHUKA.

BpaxoByouu BUKJaLeHEe, KOMIIEHCAIiIO
3a MOPYIIEeHHS MAalHOBUX IPaB iHTEJIEKTY-
aJIbHOI BJIACHOCTI MOJKHA BUBHAUUTH AK Ca-
MOCTifiHYy Mipy IIUBiJIbHO-IIPaBOBOI BiAmo-
BimaJabHOCTI, fAKa MPOABISETHCA B OiAX
IIPaBOBJIACHUKA II[0/I0 TOPYIIHUKA HIOTO BU-
KJIIOYHOTO IIpaBa NP0 BUIJIATY I'POIIOBOIL
CyMHU B Me)KaX, BCTAHOBJIEHUX 3aKOHOM 3a-
MicThb BigIIKOAyBaHHsS 30UTKiB, IIimcTaBOIO
IJIs AKO1 € (DaKT MOPYIIEHHA IIpaBa.

Kpim nmepepaxoBanux Buie cnocobiB 3a-
XWUCTY, IO B3aCTOCOBYIOThCA HaWYacCTiIle
IJIA 3aXMCTy MaHOBUX IIpaB, KOMIIEHCAILil
MOJKe IIiJJIaraTy i MopaJjibHa IIKoaa. 3a J0-
IIOMOTOI0 JAaHOTO IIPABOBOTO iHCTUTYTY B
CcBOI OijibIIOCTi 34ifiICHIOETHCA 3aXICT OCO-
0ucTUX HEeMalHOBUX IIPaB. 3a 3arajJbHUMU
npaBuJiaMid KOMIIeHcAllii MOpajabHOI IIKO-
Iu, siKa BcTaHoBieHa [[WBinTbHUM KomeK-
com Ykpainm, popma i posmip Takoi Kom-
meHcarii BU3HAYAIOTHCA CYAOM He3aJIeKHO
Bim posmipy Ta ¢opMu BiAIIKOAYyBaHHSA
maitHoBoi mkoau [16; 17; 18].

IITomo sacTocyBaHHS IIHOTO 3aXONy 3a-
XWCTY B CYAZiB, IODUCTiB-IPAKTUKIB i Bue-
HUX [0 IUX Iip 3aJUIIaeThbca Oarato mu-
TaHb, IO CTOCYIOTHCS IIPABOBOI IIPUPOAU
IOTO 3aXO0Ay, YMOB MOro 3acTOCyBaHH,
MOPAAKY BU3HAUEHHS PO3Mipy KOMIIEHCA-
mii, OCKiJIbKY 3aKOH JIUIIIE y 3araJIbHUX PU-
cax peryJjoe€ Ii IUTAaHHA i 3aJuIIae BeJIU-
KUHA TPOCTIp [AJA OPUANYHOI [OucKycii.
OcTraHHiM YacoM Ha TJi KiJIbKOX CYZOBUX
mporeciB, MOB’sIBaHUX 3 IOPYIIEHHSAM aB-
TOPCHKUX TIPaB, KOJU HA KOPUCTL IIPABO-
BJIACHUKIB 3 MOPYIIHUKIB CTATYBaJUCA JO-
CHUTH iCTOTHI T'POINOBiI cyMu, I AUCKYCisd
Habysa He TiIbKU TEOPETHUUYHOTO, a 1 BeJIu-
KOTO IIPAaKTUYHOI'O 3HAYEHHA. ¥ CyJaxX CTU-
KaloThCA Pi3Hi TOUKMU 30PY, 4 OCHOBHUIM ap-
rYMEHT THUX O0ci0, mnpoTu HAKUX Oyau
BUHECEHi CyZOBi pillleHHA NPO CTATHEHHA
KOMIIeHcallii, IIoJsirae B TOMY, II[O IPUCY-
MPKeHa KOMIIeHCAallisd He € CIIPaBeAJNBOIO,
BOHa HaJAMIpHO BHCOKa i He BigmoBinmae
TSAYKKOCTI BUYMHEHOTO IIPABOIIOPYIIEHHH,
iHImMM obGcTaBUHAM CIIpaBu. ¥ CBOIO Uepry,
me BimOyBaeTbca uepes Te, IO He iCHYE
OyIb-IKUX KPUTEPiiB, UiTKUX IpaBUJ 3a-
CTOCYBaHHSA HODM, IIIO IIepeadadaroTh KOM-
meHcallil0o MOpaJbHOI MIKOAU, B TOMY YMCJIi
i mpu BamomiAHHI MIKOAYW iHTEJNIEKTYyaJIbHUM
mpasam [19].

Y cr. 23 IIK YKpainu BKasaHo, IO MO-
panbHa IKoxa moJjsarae: 1) y disuunomy
60JII0 Ta CTPasKIAHHAX, AKUX (iswyHA 0CO-

0a sBasHayma y B3B’A3KYy 3 KaJimTsoM abo
iHIIUM YIIKOMKEeHHAM 3I0POB’d; 2) y Oy-
IIIeBHUX CTPaKIAHHAX, AKUX (isuUHA 0CO-
0a sasHajsa y 3B’A3KY 3 MPOTUIPABHOIO IIO-
BeJIiHKOIO Ifomo Hel camoi, ujgeHiB Ii cim’i
yn OJMBBKUX POAWUIB; 3) y MOYIIEBHUX
CTPasKJaHHAX, AKUX (ismuHa ocoba 3a3Ha-
Ja y 3B’A3KY i3 SHUINEHHAM YU IIOMIKO-
mxeHHaAM 11 Malina; 4) y IPUHUKEHHL yecTi
Ta rigHocTi (hisuuHOI 0c0OM, a TaKOMK HiJiO-
Boi pemyramii ¢isuwuynoi abo IopuAMUYHOL
ocobu [20].

3000B’A3aHHS OO KOMIeHcamil Mo-
PaJIbHOI IIKOAY 3a MOPYIIEHHA OCOOUCTUX
HeMalHOBUX IIPaB aBTOpa BUHUKAE y BUH-
HOI CTOPOHM 3a HaABHOCTI YOTUPBOX
B3a€MOIIOB’ A3aHUX YMOB:

1) MopaJIbHOI IMIKOAW, TOOTO HETaTUBHUX
3MiH, BUPaKeHUX Yy TOMY, II[0 aBTOp IIPHU
IOPYIIIeHHI HOoT0o mpaB BimuyBaB MopasibHi
uyn (GisuyHi cTpaskgaHHI;

2) mpoTUNIPaBHUX [ili MOPYIITHUKA IPAaB,
TOOTO Ai¥i BamomiroBava IIKOAM, SAKi Cy-
mepeyaTh HOPMaM ITMBiJIBHOTO 3aKOHOMaB-
CTBa, IO PETYyJIOE IIPAaBO iHTEJIEeKTyaJIbHOL
BJIACHOCTI;

3) IPUYMHHOTO 3B A3KY MisK IIOpPYIIIEH-
HAM 0COOMCTHX HEeMaillHOBUX IIPaB aBTOPiB
i MopaJbHOIO IIIKOZOIO, TOOTO TakKe IODPY-
IIIeHHA ITOBUHHO OyTH HEeoOXiIHOI0 yYMOBOIO
HaCTaHHA HETaTUBHUX HACJHIIAKIB y BUTIALL
(hisMYHUX UM MOPAJBHUX CTPAKIAHD;

4) IPOBUHU IOPYIIHUKA OCOOHCTHUX He-
MaWHOBUX IIpaB aBTOpA.

Crarreio 60 ITuBisibHOTO IpoOIleCyaIbHO-
To KoZekcy VYKpaiHu mnepexnbaueHo, II[0
KOJKHA CTOPOHA IIOBMHHA JOBECTU Ti obcTa-
BUHU, Ha SKi BOHA IOCHJIAETHCA SAK Ha
mificTaBy cBOixX BUMOT i 3amepeuenb. OTike,
AKIITO aBTOP BiuyBaB MOpaJibHi um Qisuuni
CTPa'KJaHHSA IIPU MOPYIIEHHi oro ocobuc-
THUX HEMAWHOBUX IIPaB, BiH MOBUHEH JIOBEC-
THU IIe B CYAi.

Amnainis cymoBoi mpakTHUKH IIOJ0 KOM-
meHcallii MopaJbHOI ITKOAM 34 IMOPYIIeHHS
aBTOPCHKUX ITPaB MO3BOJISIE MiHATHM BUCHOB-
Ky, IO CyAni B3as3Buuail 3acCTOCOBYIOTH
«IIPE3yMIIiI0 MopanabHOI mKoxu» . [lificHo,
CYZA HaJiJIeHU# NOCUTH IIUPOKUMU IIOBHO-
Ba)KEHHAMU IIIOJAO BU3HAUEHHS pO3Mipy
KOMIeHcallii MopaJbHOI ITKOAMW, IIPOTE HE
Mae mpaBa BigMoBJasATH B I BigImKomyBaH-
Hi, AKIIO IIOTEPIIiINY BiAIOBiZHO 10 3aKO-
HYy Mae€ IIpaBo Ha Take BimmkonayBaHHA. [H-
IIAMHU CJIOBAMH, BCTAHOBUBIIHN caM (aKT
MOPYIIIeHHsA, CYyJA Iependavae MOpPaJIbHY
IIKOAY B3alomisgHOI0 i maji posrasdmae Mmu-
TaHHS IPO Po3Mip ii KomMmeHcallii B IrpoIrro-
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Bi#t popmi. Ha mamr morasan, Taka mMo3uIlisa
He IiJIKOM JIOTiuHAa, OCKiJbKU YacTO uepes
O0a'KaHHA IOMCTUTHCA KPUBIHUKOBI m03u-
Baui HaAMIipHO 3aBHUIINYIOTh PO3Mip I'POIIO-
Boi Kommencarnii. Kpim Toro, Bomm BBaKa-
IOTh MOXKJWBUM B3adABJIATH BUMOTU IIPO
KOMIIEHCAI[i}0 MOPaJbHOI ITKOAU 3 KOMKHO-
ro, B TOMY YMCJi ¥ HEe3HAUHOTO, IIPUBOIY.
VYV 3B’a83KY 3 UM CyJaM CJIiJ IpX BU3HAYEH-
Hi po3Mipy KoMIleHcallil MOpaJIbHOI IITKOAN
HaJIe)KHUM YMHOM OIliHIOBATH HAJaHi aBTO-
POM IOKas3| TOTO, IO BiH BifuyBaB MOpasb-
Hi yn ¢isuuni crpakmanua [21]. Heobxiz-
HO 3a3HAUUTH, IO MOPAJbHi CTpasKAaHHSA
MOJKYTB IIOCTYKUTU IPUBOLOM AJIA BUHUK-
HEeHHA 3rofoM (ismuHuMX cTpaskaanb. Ha-
MIPUKJIAJ, aBTOP, IO CTPaKAA€E Ha CepIleBo-
CyAWHHE 3aXBOPIOBaHHS, MOOAUYMUBIIN B ra-
3eTi CBOIO CTaTTIO, ONYOJIiKOBaHY mig uy-
JKUM iM’ M, 3a3HaB HEPBOBOT'O IOTPACIiHHA,
BHACJIIIOK YOTO y HBOTO cTaBcsA iHGAPKT.
disuuni crpaxkgaHHsa HabaraTo Jeriie I0-
BECTHU, Hi’X MOpaJibHi, OCKiJIbKM BOHU Maii-
JKe BaBXKAM MOMKYTh OyTH IMiATBepAsKeHi
BCIIAKMMU MUCHMOBUMHU JOKYMEHTAMU.

Haituacrimie, BuHOCAYM pillleHHA IIPO
KOMIIEHCAI[i}0 MOPaJIbHOI MIKOAU IPHU IIOPY-
IIeHHI aBTOPCHKUX IIPaB, CYAAi He JOTPU-
MYIOTbCS MpaBuWJ, mnepexbauvenux ct. 210
IIITK Vkpainu, To6TO BUHOCATH HEMOTHUBO-
BaHi pimeHHs, OOIPYHTOBYIOUH PO3MIip
KOMIIeHcaIlil JuIlle IIOCHJIAHHAM Ha «Po-
3yMHicTB» 1 «cmpaBemsuBicTh». Ha Hamm
TOTJIAN, TaKe MOCUJaHHA He MOJKHA BBarKa-
T KOHKPETHUM i mocraTHiMm, i B pimeHHi
cyny posaMip KommeHcallii moBuHEH OyTuU
000B’A3K0BO MoTuBOBaHUM [20].

ITpu mopyIieHHI aBTOPChKUX IpPaB, KpiMm
mpobJieM HOBeJEHHA HAsABHOCTI MOPaJbHUX
CTpa’KJaHb 1 BHUHECEHHA MOTHBOBAHOTO
pilreHHs, Ha HAI IOTJISAA, MAa€ MicIiie Ime
omHa mpobJjiemMa — BU3HAYEHHA pPO3Mipy
KOMIIeHcallil MopaJIbHOI IIIKOH.

YerBepra kuHura lluBismbHOTO KOZEKCY
Ykpainu mepenbauae Ife ofguH cuocib 3a-
xucTy. perbcs mpo myOJiKailiro pimenHsa
CyAy ITpO JomyIileHe mopyuieHHA. llanwuit
cmoci6 3aXMCTy MOKe BUKOPUCTOBYBATUCS
IS 3aXHCTy OCOOMCTOr0 HEMAWHOBOTO abo
MaMHOBOTO TIpaBa, IPU IILOMY Yy BUIAAKY
MOPYIIIeHHA BUKJIIOUHOTO ITPaBa BUMOTa I10-
BUHHA NpeJ ABJIATUCSA 0e3rmocepensHbo 10
nopymauKka. IlogioHMi cmocidb 3axucTy AB-
JIsie cOOOI0 CBOEPiMHMUI BUHATOK i3 3araib-
HOI XapaKTepPUCTUKHU iHIMUX 3aX0/IiB 3aXHUC-
Ty, K 3axiJ MaiiHOBOro xapakrepy. [laHa
Mipa 3aXWCTy CIPsSIMOBaHA He Ha BiHOB-
JeHHsS MaiHOBOI c(hepm MOTEPIIiJIOTo, a Ha
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3axXMCT 110oT0 JO0OPOTo iMeHi Ta OB’ A3aHUX 3
UM iHIIINX OCOOMCTHX HEeMaMHOBUX i Mali-
HOBUX IIPAaB.

IlepepaxoBani i posrasaHyTi criocobu 3a-
XUCTY IPaB IPAaBOBJIACHUKOM € OCHOBHUMU
i yacriire 3aCTOCOBYIOTHCA 1 MOKYTh BUKO-
PUCTOBYBaTHCSA [JIA 3aXUCTY IIPaB AK CaMO-
CcTifiHO, Tak i B MO€QHAHHI 3 iHIIIMMU CIIOCO-
6aMu 3axXHUCTy, A0 AKUX MOJYKHAa BigHecTu
cmocobu, nepexnbaueni cr. 16 ITK Ykpainu i
He 3a3HaUeHi B CcIelliaJlbHUX HOPMaxX 3aKo-
HOJABCTBa IIPO iHTEJIEKTyaJbHY BJIACHICTH.
Tak, mpuMyc OO BUKOHAHHS OOOB’SIBKY B
HaTypi, MOXKe OyTH 3aCTOCOBAHUI TiIBKHU Y
pasi mopyIIeHHs CTOPOHOIO JOTOBipHUX 30-
00B’sI3aHb, HAK, HANPUKJIAL, TOPYIIEHHS
gineunsiinoro gorosopy (ct. 1109 IIK
Vxpainu) abo JOroBopy IpO CTBOPEHHS Ha
3aMOBJIEHHSI i BUKOPUCTaHHA 00’€KTa IIpa-
Ba iHTenmeKkTyasbHOI BjaacHocti (ct. 1112
IIK Vkpainum). ¥ 1nmpomMy ceHci BuMora pe-
aJIbHOTO BUKOHAHHA B aBTOPCHKO-IIPABOBIl
cepi He Mae 0coOJIMBOTO MPAKTHUUHOTO
3HAUEHHSA, OCKiJIbKM Hi aBTOp TBOPY, Hi
MOTO 3aMOBHUK, 3a 3araJIbHUM IIPAaBUJIOM,
He MOXXYTb IPDUMYCUTHU OAUH OJHOTO 0 BU-
KOHAHHSA OCHOBHUX O0OB’A3KiB 3a JOTOBO-
POM — CTBOpPEHHS TBOPY Ta HOTr0 BUKOPUC-
TaHHA. Y CBOIO Uepry, CTATHEHHS JNOTOBIip-
HOI HEYCTOMKM MOMKJIUBE TiJILKHM B TOMY
BUIIAJKy, SKIIO BOHA IPAMO IepenbadeHa
morosopom [23].

IIpunuuenHsA abo 3MiHA TPaBOBiAHOCUH,
BU3HAHHSA CHipHOI omepalii HexmilicHooo i
3aCTOCYyBaHHsA HACJiAKiB ii HemilicHocTi, a
TaKOYK 3aCTOCYBaHHsS HaCJHiIKiB HexmificHO-
CTi HiIKYeMHOIro IIPAaBOUMHY TaKOXK IIpeJ-
CTaBJIAIOTH COO0I0 JOCUTH 3aTpedyBaHi cIo-
cobu 3axXMCTy MAWHOBUX IIPAB iHTEIEKTY-
ambHOI BJIACHOCTiI, IIpoTe OiJbIIOIO Mi-
polo — y 3B’S3KY 3 HOPYIIeHHIMMU, 3/Iiii-
CHEHMMU! B paMKaX [JOTOBipHUX IPaBOBif-
HocuH. [Ipu bOMY 0 BiTHOCHH CTOPiH 3a-
CTOCOBYIOThCA 3arajibHi IpaBuJja rias 16,
50 i 53 IIK VYkpainu, 110 periaMeHTYIOTH
MUTAaHHS HENiMICHOCTI IPaBOYUHIB, IPUNU-
HeHHs 3000B’s3aHb, 3MiHU Ta pO3ipBamHA
moroBopy. Tak, HaIpuUKJaj, 3a 3araJbHUM
mpaBuJioM, nepenbavenum n. 2 cr. 651 ITK
Vkpainu, omHOCTOpPOHHS 3MiHa abo po-
3ipBaHHS JOTOBOPIiB, IO YKJIAZAIOTHCA aB-
TOPOM TBOPY, HAOIYCKAIOTHCA B CYIJOBOMY
MOPAAKY MPU iCTOTHOMY HODPYIIEHHI JOro-
BOPY KOHTpareHToM a6o B iHINUX BUIIAL-
Kax, IependayeHUX 3aKOHOM abo IOTrOBO-
pom (mampukJjgang m. 9 cr. 1109 IIK).
Heniticaum mo:xe OyTyu BUBHAHUU JIilleH-
3ifiHM HOrOBip y pasi, AKIIO BiH He OyB 3a-
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PeecTpoBaHMil B yCTAHOBJIEHOMY HOPAIKY Y
Hep:xaBHOMY [IelapTaMeHTi iHTeJIeKTyalb-
HOI BJacHOCTi. 3aXUCT iHTENEeKTyaJlbHUX
IpaB MOJKe 3OiHCHIOBATHCS i IIJISAXOM BU-
3HAHHA HEeNINCHUM aKTa Jep:KaBHOTO opra-
Hy abo opraHy MicIleBOTO CaMOBDPAYBaHHA
a00 MIIAXOM He3aCTOCYBaHHS TAaKOTO aKTa,
10 cymepeuuTsh 3aKoHy. JlaHi Bumoru mpu-
OyCTUMi AK NIpPU AOTOBipHOMY, Tak i Imosa-
IOTOBipHOMY BHUKOPUCTAHHI 00’€KTiB iHTe-
JEeKTyaJibHOI BJAacHOCTI y pasi, dAKIIO0
POSTJIALYBAaHUM aKTOM IOpPYIIeHi abo ocio-
peHi mpaBa sagBHUKA ab0 IHIIUM YHNHOM
CTBOPEHi mepemnKomu mJs 11X peasrisarrii.
Hampuksian, pmasi cmocobu 3axuCTy MO-
JKYTh OyTH 3asBJIEHI 3aIliKaBJIeHOI 0CO00I0
IpU BUAAHHI Jep:KaBHUM OpraHoM abo op-
raHOM MiCI[eBOrO CcaMOBDAJNYBaHHA aKTa,
KUY BCTAHOBJIIOE JOJATKOBI BHUIAZKU
BiJIBHOTO BUKOPUCTAHHS TBOPiB, IIIO 0XOPO-
HAIOTHCA aBTOPCBKUM IIPABOM, SKIIO TaKi
MOJIO}KeHHsS He IepeadaveHi BaKOHOIAaB-
cTBoM YKpainu abo cymepedaTrhb Homy.

Kpim cmoco6iB, mepenbaueHmnx YMHHUM
3aKOHOJABCTBOM, uYeTBepra uyactmHa Ilu-
BLJIBHOTO KOJeKCy YKpaiHu B pAai BUMAL-
KiB KOHKPETH3ye MOMKJIUBICTHL 3aCTOCYBaH-
HA, a iHOmi BBOAUTH HOBI HOpPMH, HAKi
BUKOPUCTOBYIOTHCS IIPU 3aXMCTi mpaBa iH-
TeJIeKTyaJbHOI BJIaCHOCTI.

IcrorHuM nuramEaM y chepi 3axumcry
mpaB aBTOpPiB € peaJisalidg, B TOMy 4YmCJIi
rapaHTis peaJisarii, fioro mpaBa Ha BUHa-
ropony. Ilpu mpomy ciainm 3asdHaumTwH, IO
3aKO0H rapaHTye JIAIle IIPaBO aBTOPA Ha BU-
HAropoay 3a BUKOPUCTAHHA CJIYKO0OBOTO
TBopy (1. 3 cT. 16 3akony) [24].

IITo x crTocyeThCcs IpaBa Ha BUHATOPO-
Iy, 110 HAJEeXUTh iHIINM aBTOpaM TBOPiB,
BMHAXOIiB Ta iHIKUX 06’€KTiB IIpaBa iHTe-
JeKTyaJIbHOI BJIACHOCTi, TO CJIiJ] 3a3HAYU-
TH, IO 3raJKa IPOo 000B’A30K BUIJIATUTHU
aBTOPY BUHAropoJy MiCTUTHCSI B OKPEMHX
cTaTTAX 3aKOHY, IPOTe 3a3HaUYeHU HOpMa-
TUBHUUN aKT He BUIiJAE IIPaBO Ha BUHATO-
pPoay B SAKOCTi CaMOCTiHOTO MAaWHOBOTO
nmpaBa aBTopa. BasKauBicTh caMoOCTiITHOTO
peryjaoBaHHA 3a3HAYEHOTO IIpaBa IOB’s3a-
Ha B [IEPIIy Yepry 3 HeoOXigHicTIO HamTaHHS
oMy eeKTUBHOTO IPABOBOI'O 3aXUCTY.

3aBepIIyouyn XapaKTEePUCTUKY IIUBiJIb-
HO-IIPABOBUX CIIOCO0IiB 3aXMCTy iHTENIEKTY-
aJbHUX IIPaB, HE MOKHA He 3a3HAYUTHU, IO
3aKOHOJABCTBOM IIepeadaveHi cmemianabHi
3axX0JM, CIIPIMOBaHiI Ha 3a0e3MeYeHHs IIO0-
30BiB 3 mamol kareropii cupas. HadBHicTh
TaKWX 3axXO[iB — Ba)KJWBa TapaHTiA pe-
aimisamii mepembaueHMX 3aKOHOM CIIOCOOiB

3aXMUCTy, OCKiJIBKM HECBOEYacHe iX 3acTo-
CYBaHHS MOXKe y DPe3yJbTaTi IPU3BeCTU 0
HEMOXKJIMBOCTI BiJTHOBJIEHHS IIOPYIIIEHUX
iHTeJIeKTyaJIbHUX IIPaB.

Bigmosigzo mo ct. 53 3aKOHY B HOPAIKY
3a0e3eyeHHA [I030BY B CIIpaBax IIPoO MOPY-
IIeHHA BUKJIIOUHUX IIPAaB MOKYTh OyTU
npuiiHATi 3abe3meuyBasibHI 3axoau, BCTa-
HOBJIEHI IIpOIlecyaJbHUM 3aKOHOJAaBCTBOM,
y TOMY YuCJIi MOKe OyTU HaKJaJeHO aperT
Ha O00’€KTHM IiHTeJeKTyaJabHOI BJIACHOCTI
[25]. Cyx, ogHak, HEe OOMesKeHU 3a3HaUe-
HUMUY HOPMaMU IIUBiJIbHOTO 3aKOHOZABCTBA
i Mmae mpaBo 3acTocyBaTH iHII 3aX0oqu IIO-
o 3abesmnmeueHHs I030BY (3abe3meuyBasibHi
3axonu), nepenbaueni cr. 152 IITK Ykpai-
Hu. 3a0e3meyeHHs M030BY JOMYCKAETHCA Ha
Oyab-AKill cTamii posriALy cuopaBu, SAKIIO
HEBIKUTTA TAKUX 3aXO0JiB MOYKe YTPYAHUTHU
Yy 3pOOUTH HEMOJKJIUBUM BUKOHAHHA CY-
JIOBOTO aKTa.

Ha saxkinueHHs 3a3HaUMMO, IO B ITiJIO-
MYy 3aKOHOJ]JaBCTBO Y KpaiHM HaJae aBTOpaMm
Ta iHIIIUM TPaBOBJIACHUKAM JOCUTDH IIOTYK-
HUM HaOip MpaBoBUX 3aco0iB He TiIBKU AJIA
peaJsisarii cBOiX mpaB B yMOBax HOPMAaJb-
HOTO PO3BUTKY CYCIiJIbHUX BiJHOCWUH, a i
A iX e()eKTHBHOIO 3aXWCTY B pasi mopy-
meHHA abo ocnopooBaHHA. I[IpaBuibHe po3-
TOPAMKEHHA UMY IPABOBUMU MOKJIMBOC-
TAMHU 0araTo B YOMY € 3aBIAaHHAM CaMUX
npaBoBJIaCHUKIB. He mpuHMIKYyIOUN BasKINM-
BOCTi Ta 3HAUYIOCTi PoOJIi mep:KkaBu y 3a0es-
TeUYeHHI ITPaBOBOI 3aXWUINEHOCTi CBOiX I'pO-
MaasgH, iX HAYKOBOTO i TBOPUYOTO IIOTEH-
miajxy, He cJim, ogHaK, 3a0yBaTu IIpo Te,
110 IPABO iHTEeJIEeKTYaJIbHOI BJIACHOCTI — IIe
cepa mpuBaTHUX iHTepeciB i MpmBaTHOTO
mpaBa.

Ilocnidxcenns 3azanrvHux 015 8cix 06’ €k-
mie npaea iHmMeLeKMYyaibHOl 6JACHOCMI
cnocobi8 yusiabHo-npagosozo 3axucmy 00-
360JLUJLO ABMOPY 3pOOUMU MAKI 6UCHOBKU.

1. BusagneHHA OCHOBHUX Cnocobié, sAKi
MOMCYMb OYymu 3acmoco8ani 0 3axucmy
npas Ha pe3yavbmamu iHmMmeaeKmyaabHoL
disnbHocmi ma 3acobu indusidyanisauil, i
8udileHHa IX AK 3A2ALbHUX NOJOHCEHb, SKi
3abe3neuyiomsv O00HOMAHIMHIicmMb Y 30iil-
CHEHHI YUBILbHO-NPAB0E020 3aXucmy nopy-
WeHuUx inmeneKkmyaivbHux npas, 0yuao 00-
Hiew 3 uyiaeil kodugirkayii 3axkorodascmaa
8 cpepi iHmereKkmyaibHol 8,1ACHOCMI.

2. Hocnidncenna Kon@ickayillHux 3axo-
die 3axucmy npasa iHmMeleKMYaLbHOL
8JlACHOCMI, W0 3acmocosyiomuvcs 00 KOH-
mpagpaKkmHuHux mamepiaibHUX HOCii8, 8
AKUX BUPAXdCeHi pe3ysrbmamu iHmesexmy-
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aavHoi OdianvHocmi abo 3acobu iHOuGidy-
anizayii, 0o3goauso 00TrpyHmysamu He-
npunycmumicms 3aK0H00a64020 3aKpin-
JIeHHS MOMCAUBOCMI nepedaii 8JACHUKAM
inmenexkmyanibHUX NPAé HA iX NPOXAHHA
MaAmepiasbHUX HOCIL8, BUSHAHUX KOHMpPAQ-
paxkmuumu, 6 paxyHox 6i0wKo0yYy8aHHs
30umkis, OCKinbKU nodibHa MOMNCIUBICMb
ecmynae 6 cynepeuHicmv 3 OCHOBHUMU
NPUHYUNAMU UUBLAbHO-NPAB060L 6i0nosi-
danvrocmi. Ha 6i0miny 6i0 3axodie saxuc-
my, UueilbHO-npasosa 6idnosidanbHicmy
noxaadae Ha npagonopywHuxra 000amrosi
oomassceHHa MallH06020 xapakmepy, a
6KJAINUEHHA KOHQICKAYIlHUX CAHKUIL 6 pa-
XYHOK 8i0uK00Yy8aHHA 30UMKI8 icMOmMHO
énJUHYLA 0 HA MATHO6] HacaiOKu 0as npa-
60NOPYULHUKQ.

3. Y moii camuii yvac nepedbavena 3axo-
HOM MOXMCAUBICMb 38ePHEHHA 8 0oxid dep-
Jaeu 00NA0HAHHA, YCMAMKYEBAHHA mMa
mamepianie, BuKopucmanux 0isa NOPYuleH-
HA BUKJLIOYHUX NPAE, 00YMOBJeHaA MUM, U0
O0ari mamepianvHi 00’ ekmu cami no cobi He
€ He3aKOHHUMU (KOHmMpa@axkmuumu), a
AUULe BUKOPUCMOBYBALUCS 6 YILAX, WO CY-
nepewamv 3aKOHY, i, Oydyuu Yy eaacrHocmi
depixcasu, moxymsv OYymu BUKOPUCMAHI 6
3aAKOHHUX i KOPUCHUX Yinax abo Oymu ne-
pedani Oepicasoio O0ydv-sakum ocobam 0N
n00i0H020 N1e2albH020 BUKOPUCTAHHA.

4. Komnencayin 3a nopyulenHns 6UKLI0Y-
HO20 npaea caid posznsdamu AK CaAMO-
cmiliHuil cnocib 3axucmy MailHOBUX NpPaAé
iHmeseKkmyaavbHol 8AaACHOCMI, He 8i0HOCS-
uu 1020 Hi 00 00H020 3 8idoMux cnocobie 3a-
xuecmy npaea, uio noednye 6 cobi cnpouje-
Huil nopsdok 0ogedenHs, BaACMUBUIL
Heycmouyi, i 6U3HAYEHHA pPO3MIPY AKOL
30iiicnioemuesa nid koumpoaem cydy (maxa
npoyedypa 6.1acmu6a KOMneHcauii mopaib-
Hol wkodu ). IIpu uyvomy Hi ma, Hi iHwa xa-
pakmepucmuka He BUKJLIOYAIOMb MOMCILU-
eocmi gi0HecenHs 0anol mipu 3axucmy 00
3ax00i6 YuBibHO-NPA6060L 8i0N08i0aANLbHO-
cmi, OCKIiNbKU SK albmepHamuéa 8i0ulKo-
dysanusa 36umkis, dana mipa noxkaadae do-
damroge o06msaxenHs HA NPABONOPYUL-
HUKQ.

5. Heo6xi0no ecmanogsumu kpumepii eu-
3HAYEHHA PO3MIPY KOMNEHCAUIL MOPALbHOL
wKodu 3a NOPYWeHHA ocobucmux Hemail-
HOBUX Npaeé aemopie, modomo 6U3HAYUMU
AKYCb cepedHIo 8elUYURY, AKa 6 6yaa 6a3u-
com, i cyd 3miz Ou 8i0 Hel sidwmosxysamu-
CcA Npu BUHECEeHHL PiuleHb Y KOHKPEmHUX
cnpasax, mum Oinvule, U0 makKi kKpumepii
3axkornodasyilo edansocs ecmanogumu 0
BU3HAYEHHA PO3IMIPY KOMNEHCAyil npu no-
pywenni sukaOuHUX (MAUHOBUX ) NPAS.
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25. Tam camo.

Murxumun Bumanui. I'paxcdancko-npasosvie cnocodbsvl 3auyumsl UMYyu,eCMEeHHbLX NPAE
UHMenNeKmyanvrhol cobcmeeHnocmu.

B cmambve npoananiu3upo6anbl NOHAMUL U KAACCUDUKAUUAL 2DAHOAHCKO-NPAB0EbLY CNLOCO0 06
30WUMbL UMYULECMEEHHbLX NPAE UHMeALeKmYanbHoll cobcmeennocmu. IIpusedena cydeonas
NPAKmMuKa npumeHeHus 2panx0arHCKO-NPaA606bLX CNOCO006 3AUUMbL UMYUW,eCNMEEHHbLX NPA6
unmenneKmyaivroil. cobcmeennocmu. IIpoaHaiusupo6anv. 0COOEHHOCMU 603MeULCHUS MO~
PanvHozo 6peda 3a HAPYULCHUE UMYUL,eCMEEHHbLX NPA6 UHMEeLLeKMYaibHOl cO0CMEeHHOCMU.
Kniouesvie cnosa: unmenieKkmyaibras co0CMEeHHOCMb, UMYULLCTEEHHbLE NPABA UHNeLILeK-
MmyaavHoll cO6CMEEHHOCNU, 3AUUMA UMYULECMEEHHbLX NPAE UHMEeNIeKMYalbHOl cO0CMEeH-
HOCMU, 2PAHIAHCKO-NPABO6bLe CNLOCOOLL 3AUUNbL UMYULECTNEEHHBLX NPAE UHMEANeKMYAIbHOU
cobcmeenHoOCMU.

Mykytyn Vitalii. Civil protective method of intellectual property rights protection.
Notions and classification of civil-legal means of intellectual property rights protection are
analysed in the article. Judicial practice of the application of the civil-legal means of
intellectual property rights protection is presented. Peculiarities of compensation the moral
damage for violation the intellectual property rights are analysed.

Key words: intellectual property, intellectual property rights, protection of intellectual
property rights, civil-legal means of intellectual property rights protection.
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