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Íîâ³òí³é åòàï ðîçâèòêó óêðà¿íñüêîãî
ñóñï³ëüñòâà, ùî ´ðóíòóºòüñÿ íà Êîíñòè-
òóö³¿ Óêðà¿íè 1996 ð., ïîâ’ÿçàíèé ç
àäàïòàö³ºþ íàö³îíàëüíî¿ ïðàâîâî¿ ñèñòå-
ìè äî ºâðîïåéñüêîãî òà ì³æíàðîäíîãî
ïðàâà. Öå ïîòðåáóº íàóêîâîãî àíàë³çó
íèçêè ïðîáëåì, ñåðåä ÿêèõ çíà÷íå ì³ñöå
ïîñ³äàþòü ³ ïèòàííÿ ðåôîðìóâàííÿ ³í-
ñòèòóòó íîòàð³àòó â Óêðà¿í³.

Íèí³ â ñèñòåì³ îðãàí³â, ÿê³ çä³éñíþ-
þòü ïðàâîçàõèñíó ôóíêö³þ, âàæëèâå
ì³ñöå íàëåæèòü ñàìå ³íñòèòóòó íîòàð³-
àòó. Éîãî ðîëü, çíà÷åííÿ, àâòîðèòåò íå-
âïèííî çðîñòàþòü ó êîíòåêñò³ ºâðîïåé-
ñüêî¿ ³íòåãðàö³¿ ³ ãàðìîí³çàö³¿ ïðàâà, ùî
îáóìîâëþºòüñÿ íîâèìè åêîíîì³÷íèìè
â³äíîñèíàìè. Îñîáëèâî öå ñòîñóºòüñÿ
ï³äïðèºìíèöüêî¿ ä³ÿëüíîñò³, ïîâ’ÿçàíî¿
ç îôîðìëåííÿì ³ ðåºñòðàö³ºþ äîãîâîð³â,
ñòâîðåííÿì ð³çíèõ ôîðì âëàñíîñò³ òà
óãîä ùîäî ö³º¿ âëàñíîñò³.

Â³äòàê âèíèêëà ïîòðåáà â äåòàëüíîìó
ïîäàëüøîìó ðåãóëþâàíí³ íîòàð³àëüíèõ
ä³é, ï³äâèùåíí³ êâàë³ô³êàö³¿ íîòàð³óñ³â
òà ¿õíüî¿ â³äïîâ³äàëüíîñò³ — àäæå ñàìå
³íñòèòóò íîòàð³àòó ïîêëèêàíèé ñòâîðþ-
âàòè íàëåæí³ óìîâè äëÿ åôåêòèâíî¿ ðå-
àë³çàö³¿ íîðì ïðàâà ô³çè÷íèìè òà þðè-
äè÷íèìè îñîáàìè, çàõèùàòè ¿õí³
ñóá’ºêòèâí³ ïðàâà ³ çàêîíí³ ³íòåðåñè, íà-
äàþ÷è ïðàâî÷èíàì ïóáë³÷íî¿ äîâ³ðè ³
á³ëüøî¿ äîêàçîâî¿ ñèëè äîêóìåíòàì.

Ïðàâîâ³ àñïåêòè ñòàíîâëåííÿ ³ ðîçâèò-

êó ³íñòèòóòó íîòàð³àòó â Óêðà¿í³ âèñâ³ò-
ëåíî ó íàóêîâèõ ïðàöÿõ Â. Áàðàíêîâî¿,
Ñ. Ôóðñè, Î. Íåë³íà, Â. ×åðíèøà,
Ë. ßñ³íñüêî¿ òà ³íøèõ â³ò÷èçíÿíèõ äî-
ñë³äíèê³â. Îäíàê, íåçâàæàþ÷è íà äîñèòü
âåëèêó ïàë³òðó íàóêîâèõ ïðàöü, âñå æ
òàêè çàëèøàþòüñÿ ïåâí³ ïðîãàëèíè â äî-
ñë³äæåíí³ ïðîáëåì ðåôîðìóâàííÿ óêðà-
¿íñüêîãî ³íñòèòóòó íîòàð³àòó. Òîìó öå
ïèòàííÿ º àêòóàëüíèì ³ ïîòðåáóº ñàìî-
ñò³éíîãî âèâ÷åííÿ, ùî º ìåòîþ ö³º¿ íà-
óêîâî¿ ñòàòò³.

Íîòàð³àò — öå îðãàí, ÿêèé â³ä ³ìåí³
äåðæàâè âèêîíóº ôóíêö³¿ ùîäî çàõèñòó
ïðàâ ³ çàêîííèõ ³íòåðåñ³â ãðîìàäÿí òà
þðèäè÷íèõ îñ³á øëÿõîì âèêîíàííÿ íî-
òàð³àëüíèõ ä³é. À îñê³ëüêè çàõèñò ïðàâ ³
îõîðîíþâàíèõ çàêîíîì ³íòåðåñ³â ãðîìà-
äÿí ³ þðèäè÷íèõ îñ³á º îäí³ºþ ³ç ôóíê-
ö³é äåðæàâè, òî, â³äïîâ³äíî, íîòàð³àò º
îðãàíîì ïóáë³÷íî¿ âëàäè, ùî çä³éñíþº
ñâîþ ä³ÿëüí³ñòü ó ñôåð³ öèâ³ëüíèõ ïðàâî-
â³äíîñèí [1].

Ñüîãîäí³ ðîçâèòîê ñóñï³ëüíî-ïðàâîâèõ
â³äíîñèí ó äåðæàâ³ ïîêàçàâ, ùî â äåÿêèõ
êëþ÷îâèõ ïèòàííÿõ Çàêîí Óêðà¿íè «Ïðî
íîòàð³àò» ñåáå âæå âè÷åðïàâ. Âèõîäÿ÷è ç
êîíöåïö³¿ ðåôîðìóâàííÿ îðãàí³â íîòà-
ð³àòó â Óêðà¿í³, çàòâåðäæåíî¿ íàêàçîì
Ì³í³ñòåðñòâà þñòèö³¿ Óêðà¿íè â³ä
24.12.2010 ð. ¹ 3290/5, Çàêîí Óêðà¿íè
«Ïðî íîòàð³àò» ìîæíà ââàæàòè âàæëè-
âèì òà íåîáõ³äíèì åòàïîì äëÿ îðãàí³çà-
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* Ðåêîìåíäîâàíî äî äðóêó êàôåäðîþ çàãàëüíîþðèäè÷íèõ äèñöèïë³í Êè¿âñüêîãî óí³âåðñèòåòó òó-
ðèçìó, åêîíîì³êè ³ ïðàâà.



ö³¿ íîòàð³àëüíî¿ ä³ÿëüíîñò³ â Óêðà¿í³ íà
ïðèíöèïàõ êëàñè÷íîãî íîòàð³àòó ëàòèí-
ñüêîãî òèïó.

Îäíàê àíàë³ç óêðà¿íñüêîãî çàêîíîäàâ-
ñòâà ïðî íîòàð³àò äàº ï³äñòàâè ñòâåðäæó-
âàòè, ùî âîíî ùå íå ïîâí³ñòþ â³äïîâ³äàº
ºâðîïåéñüêîìó ³ ì³æíàðîäíîìó ïðàâó.
Òîìó íåîáõ³äíî ïðèéíÿòè íîâèé Çàêîí
Óêðà¿íè «Ïðî íîòàð³àò òà îðãàí³çàö³þ
íîòàð³àëüíî¿ ä³ÿëüíîñò³» [2].

Ìè ââàæàºìî, ùî äëÿ ïîáóäîâè óêðà-
¿íñüêîãî íîòàð³àòó íà êëàñè÷íèõ ïðèí-
öèïàõ ëàòèíñüêîãî íîòàð³àòó íåîáõ³äíî
âèð³øèòè ö³ëèé êîìïëåêñ ñêëàäîâèõ îð-
ãàí³çàö³éíî-ïðàâîâèõ ïðîáëåì ó ðîáîò³
íîòàð³àòó. Íàéïåðøå — öå íåäîñòàòíº
âèêîðèñòàííÿ ïîçèòèâíîãî ïîòåíö³àëó
íîòàð³àòó ïðè çä³éñíåíí³ ñóäîâî¿ ðåôîð-
ìè â ñôåð³ öèâ³ëüíî¿ þðèñäèêö³¿. ²ñòî-
ðè÷íî ³ ôóíêö³îíàëüíî íîòàð³àëüíå ïðî-
âàäæåííÿ ïîâ’ÿçàíå ³ç öèâ³ëüíèì
ñóäî÷èíñòâîì, ìàþ÷è ç íèì áàãàòî ñï³ëü-
íèõ ðèñ ³ îçíàê. Òàê, ³ ñóääÿ, ³ íîòàð³óñ
çä³éñíþþòü ïóáë³÷íî-ïðàâîâ³ ôóíêö³¿,
çàêîí ð³âíîþ ì³ðîþ çàáåçïå÷óº íåçàëåæ-
í³ñòü òà íåóïåðåäæåí³ñòü ñóää³ ³ íîòà-
ð³óñà ïðè âèð³øåíí³ êîíêðåòíî¿ þðèäè÷-
íî¿ ñïðàâè.

Ðàçîì ³ç òèì, ãîëîâíà â³äì³íí³ñòü ì³æ
öèìè ïðàâîâèìè ³íñòèòóòàìè â ðàìêàõ
öèâ³ëüíî¿ þðèñäèêö³¿ âèÿâëÿºòüñÿ (íå
âðàõîâóþ÷è îñîáëèâîãî ì³ñöÿ ñóäîâî¿ âëà-
äè â ñèñòåì³ äåðæàâíèõ îðãàí³â, ùî âè-
ïëèâàº ³ç òåîð³¿ ïîä³ëó âëàä) çàëåæíî â³ä
êðèòåð³þ ñï³ðíîñò³ ÷è áåçñï³ðíîñò³ ïðàâà.
Çà íàÿâíîñò³ ñïîðó öèâ³ëüíà þðèñäèêö³ÿ
çä³éñíþºòüñÿ ñóäîì, à çà éîãî â³äñóòíî-
ñò³ — íîòàð³óñîì. Íà ñüîãîäí³ ï³äâ³äîì-
÷³ñòü ñóä³â ÷³òêî âèçíà÷åíà â çàêîí³, òîä³
ÿê ïóáë³÷íî-ïðàâîâà êîìïåòåíö³ÿ íîòà-
ð³óñà íåäîñòàòíüî â³äîáðàæåíà ó íàéâàæ-
ëèâ³øèõ âèäàõ þðèäè÷íèõ ä³é, ÿê³ ïîòðå-
áóþòü íåçàëåæíî¿ ïðîôåñ³éíî¿ ³ â³äïîâ³-
äàëüíî¿ þðèäè÷íî¿ îö³íêè.

À ïðîòå ðîçâèòîê íîòàð³àòó ìîæå
â³ä³ãðàòè çíà÷íó ðîëü ó ñóäîâ³é ðåôîðì³,
îñê³ëüêè âèð³øåííÿ îäí³º¿ ³ç ãîëîâíèõ
ïðîáëåì ñóäîâî¿ ä³ÿëüíîñò³ — çàáåçïå÷åí-
íÿ ðîçãëÿäó âñ³õ ñïðàâ, â³äíåñåíèõ äî ï³ä-
â³äîì÷îñò³ ñóä³â — íåìîæëèâå áåç ¿õíüîãî
ðîçâàíòàæåííÿ. Îòæå, âàæëèâèì º ðîçâè-
òîê íåñóäîâî¿ öèâ³ëüíî¿ þðèñäèêö³¿, äî
ÿêî¿ íàëåæàòü, íàïðèêëàä, òðåòåéñüê³ ñó-
äè, à òàêîæ á³ëüø ïîâíå âèêîðèñòàííÿ ïî-

çèòèâíîãî ïîòåíö³àëó ³íñòèòóòó íîòàð³àòó
â ñôåð³ öèâ³ëüíîãî îáîðîòó.

Ðîçâèíóòà ñèñòåìà íîòàð³àòó, ÿê ïîêà-
çóº ³ñòîð³ÿ éîãî ñòàíîâëåííÿ, ñïðèÿº ³
äîïîìàãàº ïðîâåäåííþ ñóäîâî¿ ðåôîðìè
ùîíàéìåíøå ó òðüîõ ãîëîâíèõ íàïðÿ-
ìàõ: 1) ïîïåðåäæåííÿ ñïîð³â óæå íà ñòà-
ä³¿ óçãîäæåííÿ óìîâ äîãîâîðó ³ éîãî
óêëàäåííÿ, ùî ïðîô³ëàêòè÷íî çìåíøóº
ê³ëüê³ñòü öèâ³ëüíî-ïðàâîâèõ êîíôë³ê-
ò³â; 2) çíà÷íå ïîëåãøåííÿ ðîçãëÿäó öè-
â³ëüíî-ïðàâîâèõ ñïîð³â ³ ïðîöåñó äîêàçó-
âàííÿ â ñóä³, îñê³ëüêè íîòàð³àëüí³ àêòè
ìàþòü îñîáëèâó äîêàçîâó ñèëó, äîïîìà-
ãàþòü ñóäó âèÿâèòè ³ñòèííó âîëþ ñòîð³í
³ ìåíø ñïðîñòîâí³, í³æ äîêóìåíòè â ïðî-
ñò³é ïèñüìîâ³é ôîðì³; 3) ïðèéíÿòòÿ äî
ïîâíîâàæåííÿ öèâ³ëüíî-ïðàâîâèõ ñïðàâ
áåçñï³ðíîãî õàðàêòåðó, ùî çìåíøóº íà-
âàíòàæåííÿ íà ñóäè [3].

Äî äðóãî¿ ³ñòîòíî¿ îðãàí³çàö³éíî-ïðà-
âîâî¿ ïðîáëåìè ìîæíà â³äíåñòè íåäîñòàò-
íº çàòðåáóâàííÿ ïîòåíö³àëó íîòàð³àòó â
êîðïîðàòèâí³é ñôåð³. Â ðîçâèíóòèõ êðà¿-
íàõ ïîñëóãè íîòàð³óñà àêòèâíî âèêîðèñ-
òîâóþòü ïðè ñòâîðåíí³ þðèäè÷íèõ îñ³á,
ïðè ïðîâåäåíí³ çàãàëüíèõ çáîð³â ç ìåòîþ
çàïîá³ãàííÿ ðèçèêó âèíèêíåííÿ ñïîð³â
ùîäî ïðèéíÿòòÿ íàéâàæëèâ³øèõ óõâàë.
Ïðè÷îìó â äåÿêèõ êðà¿íàõ, çà çàêîíî-
äàâñòâîì ïðî ãîñïîäàðñüê³ òîâàðèñòâà,
âèìàãàºòüñÿ ïðèñóòí³ñòü íà çàãàëüíèõ
çáîðàõ ³ ïðè óòâîðåíí³ òîâàðèñòâ ñïå-
ö³àëüíîãî ðåºñòðàòîðà, ôóíêö³¿ ÿêîãî, ÿê
ïðàâèëî, âèêîíóº íîòàð³óñ. Ãîëîâíà âè-
ìîãà, ùî ñòàâèòüñÿ äî òàêîãî ðåºñòðàòî-
ðà — íåçàëåæí³ñòü. À õòî ìîæå áóòè
á³ëüø íåçàëåæíèì â óñ³õ â³äíîøåííÿõ
â³ä íîòàð³óñà, ÿêèé êåðóºòüñÿ ëèøå çà-
êîíîì ³ íåñå ïðè öüîìó ïîâíó ìàòåð³àëü-
íó â³äïîâ³äàëüí³ñòü, à òîìó íå çàö³êàâëå-
íèé â îáìåæåíí³ ïðàâ áóäü-ÿêî¿ ³ç ñòîð³í
[4]. Íîòàð³óñ ðåºñòðóº ó÷àñíèê³â çáîð³â,
òî÷íî ô³êñóº ïðèéíÿò³ ð³øåííÿ, ï³äïè-
ñóº ïðîòîêîë, ðåºñòð ó÷àñíèê³â, ïðîâî-
äèòü ïðàâîâó åêñïåðòèçó óñòàíîâ÷îãî äî-
ãîâîðó ³ Ñòàòóòó, âèäàº âèïèñêè ³ç
óñòàíîâ÷èõ äîêóìåíò³â òà ³í. Ïðè öüîìó
íîòàð³óñ ìîæå ïåðåâ³ðÿòè äîòðèìàííÿ
çàêîíîäàâñòâà, ïîÿñíþâàòè ÷ëåíàì àê-
ö³îíåðíîãî òîâàðèñòâà ïðàâîâ³ íàñë³äêè
òèõ ÷è ³íøèõ ð³øåíü çàãàëüíèõ çáîð³â.
Íåâò³øíèé äîñâ³ä ìàñîâèõ ïîðóøåíü
ïðàâ ãðîìàäÿí ïðè ñòâîðåíí³ ³ ôóíêö³î-
íóâàíí³ ãîñïîäàðñüêèõ òîâàðèñòâ (íàñàì-
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ïåðåä, àêö³îíåðíèõ) ó íàø³é êðà¿í³ äî-
ñèòü çíà÷íèé. Òîìó íåîáõ³äí³ñòü ñòâî-
ðåííÿ åôåêòèâíîãî ìåõàí³çìó çàáåçïå-
÷åííÿ çàêîííîñò³ â ö³é ñôåð³ íå âèêëè-
êàº ñóìí³â³â. Ñïðîáè çàñòîñóâàííÿ àäì³-
í³ñòðàòèâíèõ ìåòîä³â äî ïðèâàòíîïðàâî-
âèõ ðèíêîâèõ â³äíîñèí íàïåðåä ïðèðå÷å-
í³ íà íåâäà÷ó — òóò íåîáõ³äíà âçàºìíà
çàö³êàâëåí³ñòü ñòîð³í [5].

Òðåòüîþ ïðîáëåìîþ º íåäîñòàòíº âè-
êîðèñòàííÿ ìîæëèâîñòåé íîòàð³àòó â
ïðàâîîõîðîíí³é ñôåð³. Íîòàð³àò óíàñë³-
äîê ïóáë³÷íî-ïðàâîâîãî ñòàòóñó, æîðñò-
êîãî ïðîöåäóðíîãî âðåãóëþâàííÿ, íåîá-
õ³äíîñò³ âèâ÷åííÿ äîñèòü âåëèêî¿ ê³ëü-
êîñò³ äîêàç³â º îäíèì ³ç åôåêòèâíèõ
çàñîá³â çíèæåííÿ êðèì³íàëüíîñò³ â ñôåð³
âëàñíîñò³. Òîìó, íà íàøó äóìêó, íå-
îáõ³äíî ðîçðîáèòè ïîâíîö³ííó ³ ôóíêö³î-
íóþ÷ó ñèñòåìó âçàºìîä³¿ íîòàð³àòó ç ïðà-
âîîõîðîííèìè îðãàíàìè, çâè÷àéíî,
áåðó÷è äî óâàãè ñïåöèô³÷í³ çàñîáè ³ ñïî-
ñîáè íîòàð³àëüíî¿ ä³ÿëüíîñò³.

Äàë³, ïðîáëåìà — îáìåæåíå âèêîðèñ-
òàííÿ ïîòåíö³àëó íîòàð³àòó ïðè çä³é-
ñíåíí³ äåðæàâîþ ô³ñêàëüíèõ ôóíêö³é.
Ñüîãîäí³ íîòàð³óñ ëèøå íà ïèñüìîâó âè-
ìîãó ô³ñêàëüíèõ îðãàí³â çîáîâ’ÿçàíèé
âèäàòè äîâ³äêè, äîêóìåíòè ³ êîï³¿ ç íèõ,
ÿê³ íåîáõ³äí³ äëÿ ö³ëåé îïîäàòêóâàííÿ.
Ïðèíàã³äíî çàçíà÷èìî, ùî, íàïðèêëàä, ó
Ôðàíö³¿, ëåâîâà ÷àñòêà ïîäàòê³â ñòÿ-
ãóºòüñÿ ç äîïîìîãîþ íîòàð³óñ³â [6]. Òàì
óñ³ ðîçðàõóíêè ïî íîòàð³àëüíî çàñâ³ä÷å-
íèõ óãîäàõ ñòîðîíè ïðîâîäÿòü ÷åðåç äå-
ïîçèòíèé ðàõóíîê íîòàð³óñà. Òàêèé ïî-
ðÿäîê ãàðàíòóº ³ ìàéíîâ³ ³íòåðåñè ñòîð³í
öèâ³ëüíî-ïðàâîâèõ óãîä.

², âðåøò³, ùî ñòîñóºòüñÿ ï’ÿòî¿ îðãà-
í³çàö³éíî-ïðàâîâî¿ ïðîáëåìè, òî íåîáõ³ä-
íî ïðîäîâæèòè ðîáîòó ó ñïðàâ³ ðîçìåæó-
âàííÿ ôóíêö³é ³ ïîâíîâàæåíü íîòàð³àòó ³
îðãàí³â, ÿê³ ìàþòü ïðàâî çä³éñíþâàòè
íîòàð³àëüí³ ä³¿. Íà ñüîãîäí³, êð³ì íîòà-
ð³óñ³â, íîòàð³àëüí³ ôóíêö³¿ âèêîíóþòü
áàãàòî ïîñàäîâèõ îñ³á ³ îðãàí³çàö³é. Íà
íàø ïîãëÿä, íå ñë³ä ¿õ ïîâí³ñòþ ïîçáàâ-
ëÿòè íîòàð³àëüíèõ ïîâíîâàæåíü, îäíàê
ïîòð³áíî îáìåæèòè ìîæëèâ³ñòü ¿õ çä³é-
ñíåííÿ ëèøå â ðàç³ íàäçâè÷àéíèõ ñèòó-
àö³é.

Ñë³ä çàçíà÷èòè, ùî îäí³ºþ ³ç ïðè÷èí
íåäîîö³íþâàííÿ ïîòåíö³àëó íîòàð³àòó º
íèçüêà ïðàâîñâ³äîì³ñòü ñóñï³ëüñòâà. Íà
ñüîãîäí³ âîíà ïåðåáóâàº ó ïåðåõ³äíîìó

ñòàí³: â³ä ïîë³òè÷íî¿ êîíöåïö³¿ òîòàë³-
òàðíîãî ïðèãí³÷åííÿ ëþäñüêî¿ îñîáèñòî-
ñò³ äî ³äå¿ çàõ³äíîºâðîïåéñüêîãî ³íäèâ³-
äóàë³çìó òà éîãî àïîãåþ — ë³áåðàë³çìó,
ÿêèé ñòàâèòü ó öåíòð ñâ³òîãëÿäó ëþ-
äñüêó îñîáèñò³ñòü [7].

Äåðæàâà çä³éñíþº øèðîêó ïðîãðàìó
äëÿ âèâ³ëüíåííÿ ïðàâîñâ³äîìîñò³ â³ä íå-
ãàòèâ³çìó òà àáñîëþòíîãî âîëþíòàðèçìó.
Îäíèì ³ç íàïðÿì³â òàêî¿ ïðîãðàìè ìîæå
áóòè ïîïóëÿðèçàö³ÿ ïðàâîì³ðíî¿ òà âîä-
íî÷àñ çàõèùåíî¿ ïîâåä³íêè. Êîëè æ ó
ïðàâîñâ³äîìîñò³ á³ëüøîñò³ íàñåëåííÿ â³ä-
òâîðèòüñÿ âèñíîâîê ïðî ïåðåâàãè ïðàâî-
ì³ðíî¿ ïîâåä³íêè ³ âîäíî÷àñ äîö³ëüí³ñòü
íàä³éíî¿ îõîðîíè âëàñíèõ ïðàâ, ïðèíöèï
äèñïîçèòèâíîñò³ íîòàð³àëüíîãî ïðîöåñó-
àëüíîãî ïîðÿäêó çìîæå çàì³íèòè âèìîãó
çàêîíó ùîäî îáîâ’ÿçêîâîãî ïîñâ³ä÷åííÿ
íàéâàãîì³øèõ þðèäè÷íèõ îáñòàâèí ó íî-
òàð³àëüíîìó ïîðÿäêó. Êð³ì òîãî, íîòàð³-
àëüíà, ñóäîâà òà ïîâñÿêäåííà ³íôîðìà-
ö³ÿ ìàº äîâîäèòè íåîáõ³äí³ñòü òà äîö³ëü-
í³ñòü çâåðíåííÿ äî íîòàð³àëüíîãî ïîðÿä-
êó íå ò³ëüêè â ðàç³ ïîñâ³ä÷åííÿ «îáî-
â’ÿçêîâèõ» íîòàð³àëüíèõ ä³é, à é â ³í-
øèõ þðèäè÷íî âàãîìèõ âèïàäêàõ [8].

Îñòàííº çíà÷íîþ ì³ðîþ çàëåæèòü ³ â³ä
ïåðåîñìèñëåííÿ íîòàð³óñàìè ìåæ ñâîº¿
ä³ÿëüíîñò³ òà ¿õí³õ ïðîôåñ³éíèõ çä³áíîñ-
òåé. Áðàê íåãàòèâíî¿ ³íôîðìàö³¿ ïðî íà-
ñë³äêè ôóíêö³îíóâàííÿ òîãî ÷è ³íøîãî
îðãàíó — öå íàéêðàùà õàðàêòåðèñòèêà
éîãî ä³ÿëüíîñò³.

À ïîêè ùî ïðàâîâà êîíöåïö³ÿ ùîäî
îáîâ’ÿçêîâîãî çä³éñíåííÿ þðèäè÷íî âà-
ãîìèõ ä³é â íîòàð³àëüíîìó ïîðÿäêó º îä-
í³ºþ ³ç ôîðì çàáåçïå÷åííÿ ñòàá³ëüíîñò³
çàõèñòó ïðàâ ãðîìàäÿí ó öèâ³ëüíèõ ïðà-
âîâ³äíîñèíàõ, à òîìó íå ìîæå áóòè ìèò-
òºâî àíóëüîâàíà. Íà äóìêó Ñ. Ôóðñè, öå
ìîæå ïðèçâåñòè äî óòâîðåííÿ ïðîãàëèíè
â öèâ³ëüíîìó ïðàâ³ ³ íåñòàá³ëüíîñò³ âñ³º¿
ñèñòåìè ïðàâà. Òîìó ïðîïîíóºòüñÿ øëÿ-
õîì ïîïóëÿðèçàö³¿ íîòàð³àëüíî¿ ä³ÿëüíî-
ñò³ äîñÿãòè çì³í ó ïðàâîñâ³äîìîñò³ ãðîìà-
äÿí, ùî äàñòü ìîæëèâ³ñòü çíà÷íî ïîë³ï-
øèòè ñòàâëåííÿ äî íîòàð³óñ³â òà íîòàð³-
àëüíî¿ ä³ÿëüíîñò³ ³ ñïðèÿòèìå øèðøîìó
çâåðíåííþ ÿê ô³çè÷íèõ, òàê ³ þðèäè÷-
íèõ îñ³á çà ïîñâ³ä÷åííÿì óãîä ó íîòàð³-
àëüíîìó ïîðÿäêó [9].

Â³äòàê îðãàí³çàö³éíî-ïðàâîâ³ îñíîâè
ä³ÿëüíîñò³ íîòàð³àòó â ñó÷àñí³é Óêðà¿í³
ÿâëÿþòü ñîáîþ ñèñòåìó ñêëàäíèõ, âçàºìî-
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ïîâ’ÿçàíèõ ïðàâîâèõ ïðèíöèï³â ³ íîðì,
ùî âèçíà÷àþòü ôóíêö³îíóâàííÿ íîòàð³àòó
ÿê ³íñòèòóòó ðåãóëþâàííÿ öèâ³ëüíèõ â³ä-
íîñèí. Ðàçîì ³ç òèì, ñïðîáè ðåàë³çóâàòè
ñó÷àñí³ ïðàâîâ³ îñíîâè íîòàð³àòó ñòèêà-
þòüñÿ ç íèçêîþ ïðîáëåì, ùî â³äîáðàæà-
þòü îñîáëèâîñò³ ìàéíîâèõ â³äíîñèí â
Óêðà¿í³, à òàêîæ íåäîñòàòíüî âèñîêèé
ð³âåíü ïðàâîñâ³äîìîñò³ ³ ïðàâîâî¿ êóëüòó-
ðè. Íåîáõ³äíèì º ïîñò³éíå óäîñêîíàëåííÿ
ÿê îñíîâ çàêîíîäàâñòâà ïðî íîòàð³àò, òàê ³
ôîðì éîãî îðãàí³çàö³¿. Ïîòð³áåí áåçïå-
ðåðâíèé ïîøóê íîâèõ, äîñêîíàë³øèõ,
îïòèìàëüíèõ â óêðà¿íñüêèõ óìîâàõ ôîðì
ä³ÿëüíîñò³ íîòàð³àòó. Ñàìå â öüîìó àñ-
ïåêò³ º âàæëèâèì âèâ÷åííÿ ³ñòîðè÷íîãî
äîñâ³äó ôóíêö³îíóâàííÿ ³íñòèòóòó íîòà-
ð³àòó â ªâðîï³ çàãàëîì ³ â íàø³é êðà¿í³
çîêðåìà.

Îòæå, îñíîâí³ ïðàâîâ³ ïðîáëåìè íîòà-
ð³àòó, ùî â³äîáðàæàþòü éîãî îðãàí³çàö³þ
³ ä³ÿëüí³ñòü, çâîäÿòüñÿ äî íåîáõ³äíîñò³
âèçíà÷åííÿ ì³ñöÿ íîòàð³àòó â ñèñòåì³
öèâ³ëüíî¿ þðèñäèêö³¿, îö³íêè ïîòåíö³-
àëó íîòàð³àòó ó âçàºìîä³¿ ³ç ïðàâîîõîðîí-
íîþ ³ ïîäàòêîâîþ ñèñòåìàìè, ðàö³îíà-
ë³çàö³¿ íîòàð³àëüíèõ ïðîöåäóð. Ñàìå öå
ïðèâîäèòü äî ïîÿâè ö³ëîãî êîìïëåêñó
ïèòàíü, âèð³øåííÿ ÿêèõ õàðàêòåðèçóº
ñòàíîâèùå íîòàð³àòó â ñó÷àñí³é Óêðà¿í³.

Îäíèì ³ç êëþ÷îâèõ ìîìåíò³â ó ïðîöåñ³
ôîðìóâàííÿ ïðàâîâîãî ãðîìàäÿíñüêîãî
ñóñï³ëüñòâà â ñó÷àñí³é Óêðà¿í³ ìàº ñòàòè,
íà íàøå òâåðäå ïåðåêîíàííÿ, âïðîâà-
äæåííÿ ñèñòåìè ëàòèíñüêîãî àáî â³ëüíî-
ãî, íåçàëåæíîãî íîòàð³àòó, ÿêèé, ç îäíî-
ãî áîêó, çä³éñíþºòüñÿ ó ôîðì³ â³ëüíî¿
ïðîôåñ³¿, à ç ³íøîãî — âèêîíóº ïóáë³÷íó
ñîö³àëüíî-ïðàâîâó ôóíêö³þ â³ä ³ìåí³ äåð-
æàâè. Âàæëèâèì êðîêîì ó öüîìó íàïðÿ-
ì³ ñòàëî ïðèéíÿòòÿ Íîòàð³àëüíî¿ ïàëàòè
Óêðà¿íè ÷ëåíîì îäíîãî ³ç íàéàâòîðèòåò-
í³øèõ ì³æíàðîäíèõ îá’ºäíàíü — Ì³æíà-
ðîäíîãî Ñîþçó Íîòàð³àòó (ÌÑËÍ). Íà
æàëü, â³ò÷èçíÿíå çàêîíîäàâñòâî ïðî íî-
òàð³àò íà ñüîãîäí³ ùå íå ïîâí³ñòþ â³äïî-
â³äàº ôóíäàìåíòàëüíèì ïðèíöèïàì ëàòè-
íñüêîãî íîòàð³àòó, ïðèéíÿòèì ó áåðåçí³
1986 ð. ² ëèøå ï³ñëÿ ïðèéíÿòòÿ Âåðõîâ-
íîþ Ðàäîþ Çàêîíó Óêðà¿íè «Ïðî íîòà-
ð³àò òà îðãàí³çàö³þ íîòàð³àëüíî¿ ä³ÿëü-
íîñò³» ³ çà óìîâè, ùî ãîëîâí³ éîãî ïîëî-
æåííÿ óçãîäæóâàòèìóòüñÿ ³ç ïðèíöèïà-
ìè ëàòèíñüêî¿ ìîäåë³ íîòàð³àòó, Íîòà-

ð³àëüíà ïàëàòà Óêðà¿íè çìîæå ñòàòè ïîâ-
íîö³ííèì ÷ëåíîì ö³º¿ îðãàí³çàö³¿.

Îòæå, êîëè éäåòüñÿ ïðî íîòàð³àò ëà-
òèíñüêîãî òèïó, òî ìàþòü íà óâàç³ ñèñòå-
ìè íîòàð³àòó, ùî ñôîðìóâàëèñÿ â êðà¿-
íàõ, ÿê³ çàçíàëè âïëèâó ðèìñüêîãî ïðàâà
³, â³äïîâ³äíî äî öüîãî, ïîáóäîâàí³ íà ïî-
ä³áíèõ þðèäè÷íèõ êîíöåïö³ÿõ. Ñþäè íà-
ëåæàòü, çà âèíÿòêîì àíãëîñàêñîíñüêî¿ ³
ñêàíäèíàâñüêî¿ ñèñòåì, óñ³ ºâðîïåéñüê³
ïðàâîâ³ ñèñòåìè, äåðæàâè, â ÿê³ ö³ ñèñòå-
ìè áóëè «åêñïîðòîâàí³» ÷è â ÿêèõ âîíè
ä³ÿëè ³íøèì ÷èíîì. Ó ºâðîïåéñüêèõ
êðà¿íàõ, íàâ³òü çà áðàêîì ô³íàíñóâàííÿ
ç áîêó äåðæàâè, ñòâîðåíèé íàä³éíèé ìå-
õàí³çì ³ç çàáåçïå÷åííÿ äîñòóïíî¿ ³ ïîð³â-
íÿíî íåäîðîãî¿ ïðàâîâî¿ äîïîìîãè. Íî-
òàð³óñ ó ñèñòåì³ ëàòèíñüêîãî íîòàð³àòó
âíàñë³äîê ïóáë³÷íîãî õàðàêòåðó éîãî
ôóíêö³é ïðîñòî íå âïðàâ³ â³äìîâèòè çà-
ö³êàâëåí³é îñîá³ ó çä³éñíåíí³ íîòàð³àëü-
íî¿ ä³¿ ó ðàç³ íàÿâíîñò³ äëÿ öüîãî âñ³õ çà-
êîííèõ ïåðåäóìîâ ³ çä³éñíþº ¿¿ ó íîòà-
ð³àëüíîìó ïðîâàäæåíí³ â ñóâîð³é â³äïî-
â³äíîñò³ ³ç âñòàíîâëåíîþ ïðîöåäóðîþ.
Íåçàëåæíèé, íåóïåðåäæåíèé, ä³þ÷è â³ä
³ìåí³ äåðæàâè ³ îñîáèñòî â³äïîâ³äàëüíèé
çà íàëåæíå âèêîíàííÿ íîòàð³àëüíèõ ä³é,
íîòàð³óñ â³ä³ãðàº êëþ÷îâó ðîëü ó ïèòàí-
íÿõ çàõèñòó ïðàâ ãðîìàäÿí òà îðãà-
í³çàö³é ³ çàáåçïå÷åíí³ ïðàâîâî¿ áåçïåêè.

Îäíèì ³ç îñíîâíèõ çàâäàíü ëàòèíñüêî-
ãî íîòàð³àòó º çàïîá³ãàííÿ ïîðóøåííÿì
ïðàâ ñóá’ºêò³â öèâ³ëüíîãî îáîðîòó ³
óíèêíåííÿ ìîæëèâèõ ïðàâîâèõ ñïîð³â.
Òàêèé ïîïåðåäæóâàëüíèé õàðàêòåð íîòà-
ð³àëüíî¿ ä³ÿëüíîñò³, ñâîºþ ÷åðãîþ, çíà÷-
íî çìåíøóº íàâàíòàæåííÿ íà ñóäîâó ñè-
ñòåìó. À çàïîá³ãòè þðèäè÷íîìó êîíôë³ê-
òîâ³, áåç ñóìí³âó, âàæëèâ³øå ³ íàä³é-
í³øå, í³æ ïîò³ì îáñòîþâàòè ñâî¿ ³íòåðåñè
â ñóä³.

Âèõîäÿ÷è ç ³ñòîðè÷íèõ òðàäèö³é
ôóíêö³îíóâàííÿ íîòàð³àòó â Óêðà¿í³, à
òàêîæ ³ç íèí³øí³õ óêðà¿íñüêèõ ðåàë³é ³
ñâ³òîâèõ òåíäåíö³é, íàéïðèéíÿòí³øèì
ñïîñîáîì îðãàí³çàö³¿ íîòàð³àëüíî¿ ä³ÿëü-
íîñò³ â Óêðà¿í³ º ä³ÿëüí³ñòü íîòàð³àòó,
ÿêà ´ðóíòóºòüñÿ íà ïðèíöèïàõ ëàòèí-
ñüêîãî, òîáòî â³ëüíîãî, íåçàëåæíîãî, íî-
òàð³àòó.

Äîñâ³ä êðà¿í — ÷ëåí³â Ì³æíàðîäíîãî
Ñîþçó Íîòàð³àòó íàñ ö³êàâèòü ç òàêèõ
ïðè÷èí. Ïî-ïåðøå, öå ñõîæ³ñòü ôóíêö³é
íàøèõ íîòàð³àò³â, ùî º íàñë³äêîì íà-
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ëåæíîñò³ óêðà¿íñüêî¿ ïðàâîâî¿ ñèñòåìè
äî êîíòèíåíòàëüíî¿ ïðàâîâî¿ ñ³ì’¿.
Ïî-äðóãå, öå ïðàãíåííÿ äî ³íòåãðàö³¿ â
ºâðîïåéñüêèé ïðàâîâèé ïðîñò³ð. Ïî-òðå-
òº, ìåòîþ îá’ºäíàííÿ â öüîìó ñîþç³ áóëà
³ çàëèøàºòüñÿ íåîáõ³äí³ñòü ðîçâèòêó
ïðîôåñ³¿ íîòàð³óñà.

Òàêèì ÷èíîì, ï³äñóìîâóþ÷è âèùåçà-
çíà÷åíå, ìîæíà çðîáèòè òàê³ âèñíîâêè.

1. Çàïðîâàäæåííÿ íîòàð³àòó ëàòèí-
ñüêîãî òèïó â Óêðà¿í³ òà âõîäæåííÿ íà-
øî¿ êðà¿íè äî Ì³æíàðîäíîãî Ñîþçó Íî-
òàð³àòó º îïòèìàëüíèì ³ ïðîãðåñèâíèì
øëÿõîì ðîçâèòêó óêðà¿íñüêîãî íîòà-
ð³àòó. Öåé ïîñòóëàò íà ñüîãîäí³ ïðàê-
òè÷íî í³ â êîãî âæå íå âèêëèêàº ñóì-
í³â³â. Àëå íå ìîæíà áåçàëüòåðíàòèâíî,
íå âðàõîâóþ÷è ³ñòîðè÷íîãî äîñâ³äó ðîç-
âèòêó íîòàð³àòó â Óêðà¿í³, åêîíîì³÷-
íèõ, ïîë³òè÷íèõ ³ ïðàâîâèõ îñîáëèâîñ-
òåé íàøîãî ñóñï³ëüñòâà, â ïîâíîìó

îáñÿç³ ñïðèéìàòè âñ³ ïðèíöèïè ëàòèí-
ñüêîãî íîòàð³àòó. Òèì á³ëüøå, ùî ³ âñå-
ðåäèí³ ñèñòåìè ëàòèíñüêîãî ïðàâà ³ñíóº
ð³çíà îðãàí³çàö³ÿ íîòàð³àëüíèõ îðãàí³â.

2. Â³äòàê íà ï³äñòàâ³ íàøîãî äî-
ñë³äæåííÿ äîõîäèìî âèñíîâêó, ùî íîòà-
ð³àò çà ñâîºþ ñóòòþ — öå òà ëàíêà,
ÿêà ïîâ’ÿçóº ãðîìàäÿíñüêå ñóñï³ëüñòâî ³
äåðæàâó, îñê³ëüêè â³í ôóíêö³îíóº íà ìå-
æ³ ïðèâàòíî¿ ³ ïóáë³÷íî¿ ñôåð ä³ÿëüíî-
ñò³ ³ íàä³ëåíèé óí³êàëüíîþ äóàë³ñòè÷-
íîþ ïðèðîäîþ. Ç îäíîãî áîêó, íîòàð³óñ
âèñòóïàº ÿê óïîâíîâàæåíèé ïðåäñòàâ-
íèê äåðæàâè, âèêîíóº ïóáë³÷í³ ôóíêö³¿ ³
ä³º â³ä ³ìåí³ òà çà äîðó÷åííÿì äåðæàâè,
à ç ³íøîãî — ÿê ïðåäñòàâíèê â³ëüíî¿
ïðîôåñ³¿, íåçàëåæíèé þðèäè÷íèé ðàäíèê
ñòîð³í, ùî äàº ìîæëèâ³ñòü çð³âíîâàæó-
âàòè òà óçãîäæóâàòè ïðàâà òà ³íòåðå-
ñè ãðîìàäÿí ³ äåðæàâè.
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Ñòåïàíåíêî Âàñèëèé. Ïðîáëåìû ðàçâèòèÿ óêðàèíñêîãî íîòàðèàòà â êîíòåêñòå åâ-
ðîïåéñêîé èíòåãðàöèè è ãàðìîíèçàöèè ïðàâà.
Ñòàòüÿ ïîñâÿùåíà èññëåäîâàíèþ ïðàâîâûõ àñïåêòîâ ðàçâèòèÿ óêðàèíñêîãî íîòàðèà-
òà â êîíòåêñòå åâðîïåéñêîé èíòåãðàöèè è ãàðìîíèçàöèè ïðàâà.
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Stepanenko Vasyl. Problems of Ukrainian notariat development in the context of
European integration and law harmonization.
The article is dedicated to some legal aspects of Ukrainian notariat development in the
context of European integration and law harmonization. The author gives reasons to the fact
that with the legal reform in Ukraine the issues of place and role of notariat in the legal
system of Ukraine acquire vital importance. However, contemporary legal literature does not
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have any scientific forecasts as well as lacks analytical studies that could enable to trace
dynamics and prospects of its development and to draw outlines of its further studies.
The article contains analysis of the scientific problem development and sources that became
empiric grounds of the research. The main objectives and methodological principles as a basis
of the article have been distinguished; also the problem of terminology and content of
Ukrainian notary institution in the context of European integration has been covered.
It has been acknowledged that organizational and legal grounds of notary activities in
modern Ukraine are a system of complicated, interrelated legal principles and regulations
that distinguish functioning of notary as a civil institution. At the same time the attempts to
realize current legal grounds of notary encounter a number of problems that reflect
peculiarities of property relations in Ukraine as well as insufficient level of legal awareness
and legal culture. The requirement is to improve both the grounds of notary legislation and
the forms of its organization. The constant search for new, advanced and optimal forms of
notary activities in Ukrainian conditions is required. This is the significant aspect of
studying historical experience of notary institution in Europe as a whole and in our country
in particular. The author substantiates that the major legal problems of notariat that reflect
its organization and activities are confined to the necessity of distinguishing the place of
notariat in the system of civil jurisdiction, estimation of notariat’s potential in interaction
with law enforcement and fiscal system, rationalization of notary procedures. That is what
leads to the whole complex of issues resolving of which characterizes the status of notariat in
modern Ukraine.
In the article the author represents that one of the key moments in the process of forming
legal civil society in Ukraine should be introduction of the system of Latin or free,
independent notariat, that, on one side, is realized in the form of free occupation and, on the
other side, it provides public social and legal function in the name of state.
It has been acknowledged that introduction of Latin notariat in Ukraine and our country’s
entering International Notary Union is an optimal and progressive way of Ukrainian notary
development.
Key words: notariat, notary, legal aspects of Ukrainian notariat, European integration and
globalization of law.
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