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HamionansHoro ropuanuuoro yHisepcurery imeHi fpocaaBa Mymporo

OCObNINBOCTI BUKOHAHHA YHACTKOBUX 30BOB'A3AHb

Y emammi aemop poszensdae ma podumeb 6UCHOB0K W,000 NUMAHb, N0’ A3AHUX i3 6UKOHAHHAM
OODIHCHUKOM UYHCOL HACMKU Y LACMKO080MY 30008’ A3AHHI, YCMYNKOI Npas ma nepeéefenHm
0opzy Yy wacmrxoeomy 30008’ A3AHHI, 3aCMOCYEAHHAM OKPeMO 00 KOHCHO20 LACMK0B8020 OOPHCHU-
Ka pidHUX YM08, CMPOKi8, CMPOKi6 N0308HOL dagHocmi, 3ac00i6 3a06e3neyeHHs BUKOHAHHS 30-
008’43aHb, NPagom OOPHHUKA NPUSYNUHUMU BUKOHAHHA Y PA3i nopyweHHs 30006 A3AHHA
Kpedumopom 4acmro60zo 30008’ A3aHHA. A6MOpP aHANI3YE NO2AAOU DISHUX 6UEHUX, NOPIBHIOE
NOLONEHHA YKPATHCHK020 MA iHO3eMHUX 3aK0H00a6CcmE, mamepianu cy0osoi npaKmuKu.

Knrowoei cnoea: wacmrose 300068’ A3AHHA, AKMUSHA MA NACUSHA MHOWUHHICMb 0Ci0, 6UKO-

HAHHA 30008’ A30Hb.

YacTKOBi 3000B’sI3aHHS € JOCUTH HOIIIU-
peHuMHU Ha IpPaKTHUIli, i IX BUKOHAHHA y
0iJIBIIIOCT]I BUIIAAKIB He BUKJINKAE BEJIUKUX
TpynHONIiB. BTiM meAKi nuTaHHA BUpIIITy-
BaJIMCs 3aJ0Br'0O [0 IMPUNHSATTS HOBOTO IU-
BiJIBHOTO 3aKOHOJABCTBA i, AK IIPaBHJIO,
po3rimAmasucsa B paMKaxX IHIIUX JOCJIi-
mkess (B. JI. Icauenko, B. B. Icauenko [1],
I. M. Tpeninuu [2], B. C. Toxcroit [3] Ta
im.). BHacaigok mporo morpedyioTh SOLAT-
KOBOI'O BUBYEHHS IIHTAHHS, IIOB sdA3aHiI 3
BUKOHAHHAM OOPXKHUKOM UYyKOI YacTKU Yy
YaCTKOBOMY 3000B’sA3aHHI, YCTYIKOIO IpaB
Ta MepeBelleHHAM 0Opry y 4acTKOBOMY 30-
0oB’s3aHHI, B3aCTOCYBAaHHAM OKpPEMO MO
KOKHOTO UYAaCTKOBOTO OOPIKHUKA PisHUX
YMOB, CTPOKiB, CTPOKiB II030BHOI JaBHOCTI,
3aco0iB 3a0e3meyeHHsA BUKOHAHHSA 3000B’ -
3aHb, IPABOM OOPKHUKA IPU3YIUHUTH BU-
KOHaHHA y pasi mopyIiieHHA 3000B’A3aHHA
KPEeIUTOPOM UYaCTKOBOrO 3000B’si3aHHS.
ITum i 3yMOBIIOETHCA aKTyaJbHIiCTH IIHOTO
TOCJiT)KeHH.

Ax zaysamus B. C. Toicroii, «mpoiiec
BUKOHAHHA [YacTKOBUX B3000B’s3aHBL]| He
Ma€e HiIKUX O0COOJMBOCTEN TOPiBHSAHO i3
IpOIleCOM BUKOHAHHSA 3BUYAUHUX 3000B’dA-
3aHb» [4]. AHasioriuHa Te3a HiATPUMYETHCA
YKpaiHCBKOIO CY/I0BOIO MpaxkTukowo. IIpu-
mipom, BI'CY B mocranoBi y cipasi Ne 2/37
Bim 23.12.2009 p. Tak pos’sICHIOE CYyTHICTH
Ta TOPANOK BUKOHAHHA YaCTKOBUX 3000-
B’si3aHb: «3000B’sI3aHHA 3 MHOMKUHHICTIO
0ci0 3a CyTTIO BUKOHAHHA € YaCTKOBUM abo
noaboBuM. Ie o3Hauae, 1110 KOMKHUMN OOPIK-
HUK Ma€ 000B’sA30K BUKOHATU 3000B’sA3aH-
HA TiJIBKM B IIeBHiM YacTIIi i He Hece BigIo-
BiZaJabHICTH 38 HEBUKOHAHHS 3000B’ A3aHHSA

inmuMu Oop:kHUKamu. Tak camo i Kpeau-
TOpP Ma€ MpPaBO BUMAaraTu BUKOHAHHSA He
BCHOTr'0 3000B’sI3aHHA B I[iJIOMY, a TiJIbKU B
meBHiT uvacTii. YacTKU yYaCcHUKIB TaKOTO
3000B’sA3aHHA 3a 3araJIbHUM IIPaBUJIOM BHU-
3HAIOThCSA PiBHUMHU. 3a CBOEIO CTPYKTYPOIO
YacTKOBe 3000B’A3aHHA 13 MHOKMHHiCTIO
oci6 € OMM3bKHM IO 3000B’sI3aHb 3 OLHUM
OOpPIKHUKOM a00 OZHUM KpeguTopoM. K-
1[0 OAWH i3 CIiBOOPKHUKIB BUKOHAB CBiii
000B’s130K a00 OAWH i3 CIiBKpeAUTOPiB OT-
puMaB Ha CBOIO KOPHCTh BUKOHAHHS, BiH
BubyBae i3 3060B’a3aHHA. 3000B’sA3aHHSA
Insa 1iei ocobu MpUNUHAETHCA. B mismomy
YacTKOBe 3000B’A3aHHA 13 MHOMKHUHHICTIO
0Ci0 TPUOUHAETLCA IIiCJsS IHOTO0 IIOBHOTO
BUKOHAHHS OCTAaHHIM i3 OOpKHHUKIB Ta
OTPUMAaHHAM BUKOHAHHS OCTAHHIM i3 Kpe-
IUTOPiB».

Xouya KOKeH i3 OOpP;KHUKIB IIOBUHEH BU-
KOHAaTHu 3000B’sA3aHHA JUIIle B CBOII 4acTii,
Ha IIPAKTHUIII MOKe MaTU Miclie CUTyalris,
KOJIM KiJIbKa YaCTKOBUX OOP/KHUKIB MOKJIa-
IAlOTh BUKOHAHHS CBOIX YacCTOK 3000B’s-
3aHHSA Ha OgHOrOo 3 Oop:kHUKiIB. Kpim 11por0,
MoiKe OyTU i BUNIAJOK, KOJU OOUH i3 OOpPIK-
HUKIB 3a BJacHOIO iHiiaTMBOIO TPOIIOHYE
KpeAUTOpPy NPUNHATH BUKOHAHHSA BCHOT'O
3000B’sA3aHHA B I[ijIoMy 0e3 Bigoma immimx
OOp’KHUKIB UM HaBiTH Bcymeped ix Bosi. ¥
IbOMY Pa3i IIocTalTh NUTAHHA, AKi MalOTh
He TiJIbKU TeopeTUYHe, a i IpakTHUYHEe 3Ha-
YeHHA: UYMW CJiJ KpPeIUuTOpy IIepeBipATu
daxT mokJageHHS BUKOHAHHS Ha OJHOTO 3
YAaCTKOBUX OOPYKHUKIB, UM MOXKe KPEeIuTOop
MIPUNHATA BUKOHAHHS BCHOTO 3000B’ A3aHHS
Bifi OMHOrO 3 YAaCTKOBUX OOPKHUKIB 0e3
Bimoma iHmux GOp:KHUKIB Ta 6e3 ix sromu,
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yy Oyge Take BUKOHAHHS BBasKaTHUCSA Ha-
JIeKHUM, Ki HACJiIKM TAKOTO BUKOHAHHSI.

Axio guBuTHCS POPMATBHO, YACTKOBUIM
OOPIKHUK IIPOIIOHYE BUKOHATH HE TLIBKN
CBO€, a I uysKe 3000B’s13aHHsA. ¥ 3B A3KY i3
muM iioro mii cjinm oliHoBaTH AK BUKOHAH-
HsI 3000B’sI3aHHS TPETHOIO 0c00010. fIK Bimo-
MO, YKpaiHCbKe 3aKOHOJAaBCTBO 3000B’A3Y€E
KpeauTopa MPUNHATA BUKOHAHHSA 000B’s3-
Ky Big TpeThoi ocobu, Ha AKY OOPKHUK II0-
kJiaB BUKoHaHHA (4.1 cr. 528 [1K Ykpainwm,
u. 1 ct. 194 TK Vkpaiuu). IIpore uiTKko He
BKAa3aHO0, Y BiH IIOBMHEH IePeBipaTH HAAB-
HiCTh IMOBHOBa)Ke€Hb y TpPeThoi ocobu. Ha
HAIly JOYMKY, BHUBAYKEHOI € IIO3UIlisA
C. B. Capbaima, aKkuii TaKk KOMEHTY€E aHAJIO-
riuHi ITOJIOXKEHHA POCifICBKOr0 3aKOHOIaB-
crBa (m. 1 cr. 313 IIK P®): «...BpaxoByouu
MeTy iHCTUTYTYy IIOKJIAJAEHHA BUKOHAHHS
3000B’sI3aHHS Ha TPETIO 0CO0y, a TAKOMK IU-
HaMiuHiCTb Cy4acHUX IUBIILHUX, 1 0CO0IM-
BO NiJIPUEMHUIIBKUX, BiJHOCUH, AOIiJILHO
OyJio 0 BUXOOUTH 3 BiCYTHOCTi y ZOOGPOCO-
BicHOTO KpemuTopa OGOB’sI3Ky IepeBipaTu
daxT MoKJaIeHHA BUKOHAHHS 3000B’sd3aH-
HA Ha TpPeTio ocoby» [5].

A Ak 0yTu KpeguTopy, KoJau oMy Bimo-
MO, IO HiAKOTO TOKJaJeHHS BUKOHAHHS
HeMae: uu moTpibHa 3roga abo xoua 6 IIO-
BiJOMJIEHHSI iHIIIMX YaCTKOBUX OOPIKHUKIB
Opo Te, M0 OAWH i3 HUX IIPOIIOHYE HOMY
Bechb IIpeaMeT 3000B’sa3auHA y migomy? iasa
BimmoBizmi HEOOXimHO 3HOBY 3BEPHYTHUCS IO
3araJIbHUX II0JIOJKEHb IIPO BUKOHAHHS 30-
00B’si3aHHS TPETHOIO 0c060I0. 3a YaciB puM-
CbKOTO MpaBa KPeIUTOp He Mir BiIMOBUTH-
cA BiJ HpUUHATTS BUKOHAHHS BiJ TpeTnhoi
oco0M HesaJIesKHO Big TOro, YW BOHA Oisiia
3a JOPYUYEeHHAM OOp)KHUKAa, 4y 0e3 1oro Jo-
pydeHHs. A OT y cy4YacHOMY iHOBEMHOMY 3a-
KOHOJABCTBi CKJaJyiucA TpW PisHI migxomu
IO IOTO MUTAHHA: 1) IPOKPEIUTOPCHKUI,
3a SIKUM KpeIUTOp MOJKe B3arajii He 3Ba-
JKaTHU Ha 3alepeveHHs OOPKHUKA IIPOTH BU-
KOHAHHS B3000B’s3aHHSA TPETHOIO 0COOOI0
(§ 267 HimernbKoOro MuBiJIBHOTO YJIOMKEHH,
cr. 431 IIK Asgepb6aiimxany, cr. 383 IIK
Typkmenicrany, ct. 1815 IIK Jlarsii);
2) mpoOOP:KHUKOBCBKUH Miaxim, 3a AKUM
BUKOHAHHSA 3000B’sA3aHHS TPETHOIO 0COOOI0
MOJKJIMBO JIUIIIE 3 BijoMa Ta 3a 3T0[010 OOPIK-
HUKAa (3aKOHOJACTBO KpaiH 3araJbHOTO IIpa-
Ba); 3) sbajlaHCOBAHUU MmiAXinm, 3a AKUM
KpeauTop 3000B’s3aHUN NPUAHATA BUKO-
HaHHA Bif TpeTbol ocobu, siKa Mae 3aKOH-

HUII iHTepec y BUKOHAHHI Uy»KOTro 3000B’-
3auHd (cT. 6:73 ITK Higepnanais) ta 60p:k-
HUK He BUKOHAB 3000B’s3aHHS a00 OUeBUJ-
HO, IIT0 He BUKOHAE HOT0 Y HAJEKHUUN CTPOK
(ct. 7:106 IIpuHIUOiB €BPOIECHKOI0 JOTO-
BipHOTO IpaBa). BOP!KHUK MOKe BUCTYIIUTU
IIPOTU TAKOr0 BUKOHAHHA, AKIIO JOBEJE,
IIT0 BOHO 3aBJa€e oMy 30MTKiB, a iHOZi 3a-
KOH HaBiTh 110306aBJIsIE TPETIO 0cOo0y IpaBa
Ha cyOporarfiro, AKIIIO0 BOHA BHKOHAJA 30-
0OB’A3aHHA BCyIeped BOJi OOpPKHUKA
(ct. 1236 Komexcy Hamoseoma, ctr. 1236
ITK Beasrii) [6].

VY BiTumM3HAHIN TOPEBOJIIOIiNTHIN JiTepa-
Typi GiNBIIICTh BUEHUX CXUJIAJNACA IO IIPO-
KpenutopcbKkoro migxony. Tak, I'. @. Ilep-
IIIEHEBUY BUCJIOBJIOBABCA 34 NPUNHATTA
BUKOHAHHS BiJf TpeThol ocobu, AKa IMPOIO-
HY€E H0ro «3 OyAb-AKUX NpU4YuH» [7], ToOTO
HaBiTH 0e3 BiATIOBIAHUX ITOBHOBAXKEHb 3 00-
Ky OOpsKHHKA Ta He0e3lIeKy BTPATUTH IIpa-
BO Ha Iforo maitHo. Taxoi camoi ZyMKu mo-
TpumyBaBcda i K. Arnenkos. IIpore Oynu #
IIPeNCTaBHUKY 30aJaHCOBAHOTO IIiIXOAY.
3okpema I. M. Tpeminmua BKasyBaB, IO
KpenuTop Mir BigMoBUTH TpeTiii 0cobi y
MPUNHATTI BUKOHAHHS, AKI0 OOPYKHUK 3a-
nepeuyBaB npoTu 1soro [8]. B. JI. Icauenko
Ta B. B. IcaueHnko yTouHioBaau, n10 Kpeau-
TOP MOBUHEH OYB ypaxOBYBaTHU 3allepedyeH-
Hs OOPXXHUKA JIMIIIe TOJi, KOJU IpefMeTOM
BUKOHAHHS 3000B’s3aHHA OyJam pedi’,
OCKiZIbKM TaKe BUKOHAHHS MOTJIO 3aBAaTU
30uTKiB Oop:kHUKY. Kosu K mnpemmerom
BUKOHAHHA OyJM TPOIIi, KpPeIuTop MaB
IIPaBO He 3Ba’KaTHU HA 3alepedyeHHS OOpIK-
HUKa, 00 «fAKINO KpPEeAUTOPY HAJEXKUTh
IIPaBO MIEPEYCTYIUTHU CBOIO IIPETEHBiI0 KOMY
3aBrOJJHO, TO TUM OiJbIlle OMYy ITOBUHHO
HaJIesKaTH MIPaBO MOTACUTHU I[I0 IpPeTeHsiio,
He Ilepefalyy IIJIATHUKY CBOIX KPeIUTOD-
CBbKHUX IIpaB». KpiM 11poro, BUeHi BUAIIAIN
BUIIAJKU, KOJIM KPEAUTOP HE IIPOCTO MaB
mpaBo, a O0yB 3000B’sA3aHUII IPUNHATU BU-
KOHAHHA Bix TpeThoi ocobu (mmopyuuTes,
iHIIIOrO coJimapHOTrO OOpPIKHUKA, TPEThOI
ocobu, siKa MOTJia BTPATUTHU IIPAaBO Ha Maii-
HO OOpPKHUKA) He3aJIeKHO Bia Bimoma Ta
BoJIi Gop:xkHUKA [9].

Y BakKoOHOmaBCTBI pagAHCHBKUX YAacCiB
(ct. 164 ITK YPCP 1963 p.) y Tpernoi oco-
6u B3araJji He OyJi0 mMpaBa BUKOHATHU 3000-
B’A3aHHA 34 BJIACHOIO iHiI[iaTHMBOIO, THM
Oisbirie 6e3 3roau Gop:KHUKA (TOOTO 3aKpim-
JII0BaBCSI TMPOOOPKHMUKOBCBKUI  Iigxinm).

* Masaca Ha yBasi pojoBa piu, a iHAMBiAyanTbHO BUSHAUEHA (HesaMiHHA) piu disudnO Morya 6yTH Imepe-

AaHa JIUIIle 60pﬁ{HI/IKOM.
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CyuacHe yKpaiHCbKe 3aKOHOZaBCTBO O0iJib-
e CXUJIAETHCA OO0 30aIaHCOBAHOTO IMigXO0-
ny. ¥ 4. 2 cr. 528 ITK Vkpainu 3’aBuiiocs
IIpaBO TPeThOi 0cOO0M BUKOHATHU 30008’ A3aH-
Hs, IPOTe TpeTs ocoba MOKe peasisyBaTu
oro 0e3 3romu OOPIKHUKA JIKIIE B pasi He-
0e3leKy BTPATUTHU IIPABO HAa MaWHO GOPIK-
HUKa (IpaBoO OpPeHIM, IIPaBO 3aCTaBU TOIIO0)
BHACJIIOK 3BEPHEHHS KPEeIUTOPOM CTAT-
HEeHHS Ha Ile MaiHo. 3pOo3yMijio, W10 Ipu
BUKOHAHHI YaCTKOBOr'0 3000B’ I3aHHA TaAKOIL
Hebe3neKku He BUHUKae. Tomy, AKIIO OQUH
i3 yacTKOBUX OOP’KHUKIB 3alIPOIIOHYE Kpe-
IUTOPY BUKOHAHHS 3000B’sI3aHHA B IIiJIO-
My, OCTaHHIil He Ma€ IpaBa IPUNMATU TaKe
BUKOHAHHA 6e3 3rofy iHIINX YaCTKOBUX
OOp’KHUKIB, iHaKIlle TaKe BUKOHAHHSA Oyne
BBa’KATUCS HEHAJEKHUM, a KpPeIuTop —
TaKuUM, III0 OTpUMAaB OesmijgcraBHe 36ara-
yeHHs. SIKIMO OAUH i3 YaCTKOBUX OOPIKHU-
KiB IPOIIOHYE KPENUTOPY BUKOHAHHSA BCHO-
ro 3000B’sA3aHHA 0Oe3 Bimoma iHIIHX
YAaCTKOBUX OOP/KHHUKIB, a OCTaHHI 3romom
He CXBaJATH MOTO Mil, KpeIuTOp TaKOXK PH-
3UKY€ BBaYKATUCA TAKUM, IO IIOPYIIUB 30-
O6oB’s13aHHA. YacTKOBUU OOPIKHUK, AKUN
BUKOHAB yce 3000B’sI3aHHs, He 3MOJKe IIpe-
TeHAyBaT! Ha Perpec 0 iHIIUX YaCTKOBUX
OOP/KHUKIB, oMy HajeXaTb JIUIIE IIPaBO
Ha 1030B i3 Oe3mizcTaBHOTO 30arayeHHA IO
Kpenurtopa. Ti cami mpaBma 3acTOCOBY-
IOTBCS 1 0 AaKTUBHOI MHOXXMHHOCTi 0ci0 y
YacTKOBOMY 3000B’sA3aHHi. AKIII0 GOPKHUK
3alIPOIIOHYE BWKOHAHHA BCHOI'O 3000B’d-
3aHHSA JIUIE OJHOMY i3 YACTKOBUX KpPeIu-
TOpPiB, a OCTaHHi 0e3 Bigoma Ta 3romu iH-
MINX YaCTKOBUX KPEIWTOPIiB mpuiiMe Take
BUKOHAHHS, BOHO OyJge HEHAJEXHUM 3i
BciMa BiAIOBiZHMMM HACJTigKaMH.

He menmr BakjuBe 3 TOUKU 30py IpPaK-
TUKYU IUTAHHA, YU MOJKHA 0e3 3rogu Ta
0e3 BimoMa iHIIMX YACTKOBUX KPEIUTOPiB
(6op:kHUKIB) yemynamu npasa (nepegodu-
mu 6ope). Ha mam norusan, BigmoBigs mis-
KOM OYeBUJHA — 3TOAU iHINUX CIIiBKpeIU-
TopiB (cuiBOOPKHUKIB) He MmoTpi6bHO, 6O
BinmOyBaeThCca 3aMiHa KpeguTOpiB (0OpPKHU-
KiB) B OKpeMUX i He3aJeKHUX ONHE BiJ Of-
HOro 3000B’sa3auHax. ToMmy, IK IPaBUIBLHO
s3asunauvae B. A. BesoB, mpu 4acTKOBiil MHO-
SKUHHOCTI 0ci0 AJIsT YCTYHOKM BCHOT'O KOM-
maexkcy mnpae (mepeBegeHHs 6OPry IOAO
BCHOTO TpeaMeTa 3000B’s3aHHSA) MOTPiIOGHO
YKJIACTU YTOJy 3 yCiMa YaCTKOBUMU KDEIU-
TopamMu (OOp:KHUKAMM), iHAKIIIE IIpeaMe-
TOM YCTYIKHU IIpaB (IepeBeleHHA 6OpTy)
Oyme Jullle YacTUHA BCHOTO IIPEAMeTa JacT-
KoBoro 3000B’sa3anuga [10].

Caim HaroJocuTM HA HENPUIYCTUMOCTL
aHajorii MisX iHCTHUTYTOM MHOMKWHHOCTIL
0cib y 3000B’sI3aHHAX TA IHCTUTYTOM CIIiJIb-
HOI BJlacHOCTiI (BKasyBaTu Ha IOAIOHICTH
YaCTKOBUX 3000B’sA3aHb i3 CIiJIBHOIO UaCT-
KOBOIO, a COJIiTapHUX — i3 CIIiJILHOIO CY-
micHOIO BiacHicToo). Ile moB’sizaHO 3 THM,
1110, K npaBuabHO 3a3dHauae 1. C. Timy, y
YaCTKOBUX 3000B’sA3aHHAX, HA BiAMiHY Bifn
mmpaBa CIiJbHOI YaCTKOBOI BJIACHOCTi, KOXK-
HOMY OOPYKHUKY (KpPeSuTOopy) HAJIEIKUTh He
YacTKa y OJHOMY CHiJIbHOMY ITpaBi, a oKpe-
mi mpasa [11]. BigmoBizHO mO uYacTKOBHX
3000B’si3aHb HE MOJKYTb 3aCTOCOBYBATUCS
HOPMH IIPO IepeBa’KkHe IIPaBO KYIIiBJIi yacT-
KM y OpaBi CIIiJIbHOI YacTKOBOI BJIACHOCTI.
IoroBopoM MiK CcHiBOOp)KHUKaMu (CIIiB-
KpeIuTOpaMu) Yu JOTOBOPOM, 3 SIKOT'O BH-
HUKJIO YacTKOBe 3000B’A3aHHA, MOYKHA
BCTAaHOBUTH NEBHI 0OMEKeHHS II0J0 YCTYI-
KU IIpaBa BuUMOru (IlepeBeleHHA 00pry) —
HeoOximHicTh 3rogum Ta/abo MOBiZOMJIEHHS
iHMIUX CcHiBOOP:KHUKIB (CHiBKpPeZUTOPiB).
IIpoTre Taki oOMerxkeHHA € BUHATKOM, KUK
JIUIIe MifTBEPJKY€E 3arajibHe IIPaBUJIO.

BpaxoByroounu moBHY CaMOCTiliHiCTh UacT-
KOBHUX OOPKHUKIB (KpesuTopiB), 000B’ 30K
OHOTO YAaCTKOBOTO OOpKHUKA MOKe 3Y-
MOBJIIOBAaTHCA HACTAHHAM II€BHOI ymosu, a
000B’A30K iHmIOro Gop:kHUKA — Hi. BoHm
MOJKYTh MaTHU DPi3HI cmpoxu BUKOHAHHA.
Cmpoku no308Hoi dagHOoCmi TaKOMK 00UUC-
JIIOIOTHCA II[OJ0 KOXKHOTO OOpsKHUKA (Kpe-
IuTopa) OKpeMmo. BimmoBimHo it mimcraBu
3YNMUHEHHS Ta MePePUBAHHSA I[HOTO CTPOKY
IiIOTh OKpeMO [AJs KOMKHOTO OOpIKHUKA
(kpenuropa). Tax, Anensamifinum cynzom
MuxkosnaiBebkoi obaacti y 2008 p. 6yio 1mo-
craHoBjeHe pimieHHa Bix 02.12.2008 p. y
cupaBi Ne 221-2573/2574/08 3a mosoBoM
OCOBU_3 pmo OCOBA_2, OCOBA_1 upo
CTATHEHHA OOpry 3a IOTOBOPOM IIO3UKWU.
ITosuBauka s3asHauaja, 1mo B 2002 p. BoHa
mosumumga BigmoBigauam 600 mosapis
CIITA, saxi Bouu 3000B’s3aJICh IOBEPHYTU
no 1 6epesua 2003 p. ITocumaiounch Ha Te,
10 BiAmoBimaui He BUKOHAJU 3000B’sI3aH-
Hs, MO3WBAYKa MPOCUJIA CYJ CTATHYTHU 3
HUX OOpr 3 ypaxyBaHHAM iHaeKcy iH(s-
1ii, TPOIEHTIiB BiJ cyMu IMO3WMKU Ta TPHOX
IIPOILEeHTIB PiYHUX BiJi IPOCTPOUEHOI CyMU.
ITpoTe 0308 OyJiO0 3a0BOJIEHO CYIOM UaCT-
K0BO. IlocTaHOBJIIEHO CTATHYTU HA KOPUCTH
nosuBauku 3 OCOBA_1 2942 rpu 32 kom.
(ockinpku BiH y Gepesui 2007 p. BiKe mo-
BEPHYB II03MBAYI[L uYacTUHy OOpry), a 3
OCOBA_ 2 — 3427 rpu 52 xom. Gopry Ta
cynosi Butrpatu. Ilpu 1iboMy cyzoM HaAroJso-
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IIIeHO Ha TOMY, II[0 IIOCUJIaHHSA BigmoBigaua
OCOBA_2 Ha Te, 1110 TO3UBaYKa IPOIIYCTH-
Jla CTPOK IT030BHOI JaBHOCTI, € GesmiacTas-
Humu, 60 OCOBA_2 micnia BsakinueHHA
CTPOKY JJid IOBEPDHEHHA 6OpPry HeoxHOpAa-
30BO IIPOTATOM TPUBAJOTO dYacy oOirsana
MO3MBAYIli TOBEPHYTH OOpr. 3a3HaueHe Bif-
MoBifauKka HigATBepAmMIa i B CyJOoBOMY 3a-
cimaunui. I3 cymom cioig moromuTucs, amiKe
BigmoBimau OCOBA_ 2 BumHMIa mAifo, 10
CBIIUMTH PO BUBHAHHS HEIO CBOTO OOpTry
(u. 1 cr. 264 IIK Vkpaium), — cama mif-
TBEepAWJa, IO BU3HABajJa CBii Oopr Ta
obimsia oro moBepHyTHU. TaKkoK HEoOXif-
HO 3BEpHYTHU yBary Ha Te, IO 3adBY IIOIO0
3aCTOCYBaHHS CTPOKIiB MO30BHOI [JaBHOCTI
3po0OuB JIMIlle OAWH i3 BimmoBimauiB—wuacT-
KOBUX OOPIKHUKIB i cyn mpu BizMOBi B 3a-
IOBOJIEHHI ITiel 3adABU HaIaBaB OIIHKY JIU-
e AifAM IIbOTO YaCTKOBOTO OOPIKHUKA, IO
MOBHICTIO BiAmoBimae cyTi YacTKOBUX B30-
00B’A3aHb.

Tax caMo OKpeMO OOWH Biff OMHOTO MOK-
Ha TapaHTyBaTH BUKOHAHHSA 000B’A3KiB
YaCTKOBUX OODPYKHUKIB (KpeauTOpiB) pisHU-
MU 3acobamu 3abe3neueHHs BUKOHAHHSA 30-
6oB’a3aHHA. [leBHI CKIamHOIII TPAKTUYHO-
ro XapakTepy MOKYTb BUHUKHYTHU JIHUIIIE
IIIOJI0 OJJHOTO 3 IIMX 3aC00iB — HEYCTOWKMU.
BBaskaemo 3a HeoOXifgHe miATPUMATU TTO3U-
miro C. B. Cap6aira, 1110 po3mip HeyCTONKH,
dAKa IpUIagae Ha KOMKHOTO 3 YaCTKOBUX
OOPKHUKIB (KpesuTopiB), 3a/IesKUTh Bil Be-
JUYUHU YacTKU y 3000B’sa3aHui. Ileit BuU-
CHOBOK BUILJIMBAE i3 TOTO, II[0 NPOCMPOUECH-
Hs BUKOHAHHA 30008’ A3aHHSA OTHUM i3 Kpe-
IuTopiB (OOpP’KHUKIB) HiAKMM YHHOM He
BILINBA€E Ha CTAHOBUIIE iHIIIOTO KPEJUTOpAa
(6op:xaUKA). TOOTO KOMKEH OOPIKHUK (Kpe-
IUTOP) IMIOBUHEH CIIJIATUTU HEYCTOUKY JIUIIIE
Yy pasi mopyIIeHHA HUM caMuUM 3000B’s3aH-
HA B cBOi#f wactuHi. [Ipu nmpomy, SKIMO He-
yCTOIKA BHpaskeHa B IPOIEHTHOMY BimHO-
IIeHHi [0 CyMHU IOPYIIIeHOro 30008’ A3aHHA,
YACTKOBUU OOPKHUK (KPEIUTOp) CILIAUYE
(BimpaxoBye) Iieil IpPOIeHT Bifg cBoei uacT-
Ku. JKIO K HeyCcTOMKa BHUpakeHa y TBep-
Ot rpoimoBiii cymi, 4acTKOBUII GOPIKHUK
(KpexuTOp) cIJIauy€e HEYCTOWKY B CyMi, IITO
BimmoBizae pos3mipy #Oro 4acTKu y CHiBBif-
HOIIIeHHi M0 Bciel cymu 3000B’si3aHHA.

Ha mamy gymMKy, HeBUKOHAHHS Kpeau-
TOpOM 3000B’sA3aHHSA IIepe] OAHUM i3 O0pIK-
HUKIB He Hajgae iHIIOMY OOp:KHHUKY IIpaBa
npu3ynuHumu 6UKOHAHHS CBOEI YACTKHU.
Tax, I. C. Timym yeaix sa I. B. HoBunpxum
HABOOUTHL TaKWM IpuKaan: aAxmo A. i B.
CIiJIBHO BCTYIMJIY B IBOCTOPOHHE YaCTKOBE
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3000B’sI3aHHS, He BCTAHOBUBIIIN COJIiJapHO-
cTi, i ogun i3 Hux (A.) nmpen’ABJAE IO30B Y
CBOilf yacTIli K0 OOPyKHUKA, OCTAHHIN MOXKe
3arepevyyBaTu MPOTU II030BY, IMOCUJIAIOUNCH
Ha Te, 10 caM A. IIle He BUKOHaB CBOT'O B3a-
€MHOTO 000B’SI3KYy, ajie He MOJKe 3arepeuy-
BaTHU Ha IifCTaBi HEBUKOHAHHA 3000B’sA3aH-
Ha B., Xoua mimcTaBoio IILOTO 3YCTPiUHOTO
3000B’s3auHsa B. € Toi camuii qorosip [12].
Ilpore cuix ckasatu, M0 B JeAKUX iHO3eM-
HUX 3aKOHOJABCTBaX Ie MUTAHHA BUPIIIY-
erbea imakime. Hampuxiaazn, B ct. 705 (1)
IIK Pecny6uiku Moagoa «IlpusynunenHsA
BUKOHAHHsS 3000B’s3aHHS, [0 BHUTIKae i3
CHUHAJIArMaTUYHOTO JAOTOBOPY» B3aKpPiIlJIeHO:
«SK110 060B’sI30K MOBUHEH OyTH BUKOHA-
HUH KiJTbKOM ocobaM, MOKHA BifMOBUTH Y
BUKOHAHHI yacTuHU O0OOB’SI3Ky, IO HAaJe-
JKUTh OOHIN 3 mux ocib, 70 BUKOHAHHS 3Y-
cTpiuHOro 000B’sA3KY B Iijomy». Ha Hamry
IYMKY, IIedl migxin He Bigmosimae mpuponi
YaCTKOBOTO 3000B’si3aHHS (caMoOCTiHOCTL
mpaB Ta 000B’A3KiB YaCTKOBUX KPEAUTOPIB i
oop:xkuuKiB). Tomy yKpaiHCBKOMY 3aKOHO-
IaBCTBY MOro He cJifg cupuiimatu. Y 3B’ A3-
Ky i3 UM CJIiT KPUTUYHO OIiHUTU BUCHOB-
ku Tocmomapchkoro cyay M. KwueBa Bifg
08.05.2007 p. y cupasi Ne 30/158. 3a itoro
pimeHHAM OyJn 3aJ0BOJIEHI Yy TOBHOMY 00-
cas3i Bumoru mnosmBaua (IIpuBaTHOTO if-
npuemctBa «Ilepemora-Tpeiig») i 3060B’s-
3aHO 000X uacTKoBuUX Oop:KHUKIB (IlapT-
HEPCTBO 3 OOMEXKEHOI0 BimmoBimaiabHiCTIO
«BoBerk Tpeiin» (BOVEC TRADE LLP) Ta
ITpuBatHe mignpuemcTBo «I6epifika») BUKO-
HaTH 3000B’sI3aHHA B HATypi — IIOCTABUTHU
OIlJIaYeHUI TOBap BrifHO 3 KOHTPAKTOM.
BBakaemo, 110, OCKiIbKU (haKTUUYHO OILIa-
Ty 3a JAHUM KOHTPAKTOM OTPHUMAB JIHIIIE
OIVH i3 YacTKOBUX OOPKHUKiIB, BHUCHOBOK
CYLy PO HOPYIIEHHs 3000B’A3aHHA iHIITUM
YaCTKOBUM OODPIKHHKOM uepes3 HEeMOCTaBKY
M10TO IOJIOBUHU TOBAPY € NOMUJIKOBUM.

Omurce, 0if vacmrosux kpedumopia (Oopaic-
HUKi8) w000 BUKOHAHHS 30008’134Hb He
enausaomy Ha o6caz npaé ma 00068’ 13Ki6
iHwux kpedumopie (60picHUKIB) i, AK npa-
8UJl0, He nompebyrombsv N02Z00HCEHHS 3 HU-
mu. Kpim mozo, HeobxidHo sidmimumu, wo
Yy uacmrxogomy 30008 a3aHHi 00csz npas
(0006’a3kie) yvacmrosux kpedumopie (0opoic-
HUKIB), NOps0oK BUKOHAHHS HLACMK0B020
30008’13aHHs, A MAKOM camocmiilHicmob
mux ocib, AKi ymeoprnmsv MHONUHHKICMD,
Y 8i0HOCUHAX 3 NPOMUJLEHHOI CMOPOHOIO,
abcontomno He 3anexcumsv 6i0 6udy MHO-
JduHHocmi oci6 (aKmueéHoi, nacuéHol uu
3miutaHor ).



Tha
7/2014 OWM}H‘
MUTAHHS PO3BUTKY NPUBATHOT O NPABA [@@I@

IIPUMITKH

1. Ucauenko B. JI. O6s3arennscTBa o qorosopaM. OUbIT IPAKTUIECKOTO KOMMEHTAPUA PYCCKUX
rpakgaHcKux 3akoHoB. Kommenrtapuit Ha IV kuury 1 u. X 1. ¢B. 3ak. / B. JI. Mcauenko, B. B. Hca-
uyeHko. — CII6. : Tumorpadus M. Mepkymesa, 1914. — T. 1. O6mas uacte. — 728 c.

2. Tpenunsia . H. I'parkranckoe npaso ry6epuuii Ilapcrea ITogbCcKOro u pyccKoe B CBA3U C IIPO-
eKTOM TpakJaHcKoro yyuoskenud. O6mas gactb obsasarenscTBeHHOro npasa / WM. H. Tpenunera. —
Bapmasa : Tumorpagusa Baprimasckoro yue6Horo okpyra, 1914. — 345 c.

3. Toscroit B. C. Ucnonuenue ob6asarenscts / B. C. Tosacroit. — M. : FOpug. aur., 1973. — 208 c.

4. Tam camo. — C. 184.

5. Cap6armr C. B. Ucnonuenue noroBopHoro obssarenbcrBa Tperbum auiom / C. B. Capbam. —
M. : Craryt, 2003. — C. 18.

6. Tam camo. — C. 20—31.

7. lllepmeneBuu I'. ®@. Kypc rpaskmamckoro npasa / I'. ®@. lllepmienesuu. — Tyia : ABTorpad,
2001. — C. 367.

8. Tpenunsia Y. H. 3asuau. mpars.

9. Ucauenko B. JI. 3asumau. mpama. — C. 303—305.

10. BesioB B. A. CunryisapHoe mpaBoIpeeMCcTBO B 00si3aTeIbCTBe: 3- U3f., crep. / B. A. Benos. —
M. : AO «ITeutp FOpUuboP», OO0 «HOpUudoP-IIpecec», 2002. — C. 238.

11. Aromarii B muBiIbHOMY IpaBi YKpaiHu : HaBY.-PakKT. mocib. / Bixm. pex. P. A. Maiimanuk. —
K. : KOcrinian, 2007. — C. 748, 749.

12. Tam camo. — C. 747, 748.

I'puyenko I'anuna. Ocobennocmu ucnoanenus 0oneévLx 06a3amenbcme.

B cmamuve aemop paccmampusaem u Oesaem 6bl600 1o 60NPoCcam, CEA3AHHbLM C UCNOLHEHUEM
00NNHCHUKOM YYAHCOU Doau 8 D0Je80M 00sa3amenbcmae, Ycmynkoil npas u nepegodom donza & 0o-
aegom obsa3amenvcmee, NpuMeHeHuem omoenvbHo K Kaxoomy 0one8omy O0NHHUKY PA3HLLX
Yca06Ull, CPOKOB, CPOKO6 UCKO080iU OasHocmu, cnoco6os obecneienus UCNOJLHEHUS 0043a-
meanbcme, npasom 00LHCHUKAG NPUOCTMAHOBUMb UCNOJHEHUE 6 CAY4ae HapYUueHus 0043ameb-
cmea kpedumopom 6 dosesom obazamenvbcmee. A6mop anarusupyem 632A0bL PAIHLLX YUe-
HbLX, CDABHUBAEN NOJOHCEHUS YKPAUHCKO20 U UHOCMPAHHbLLX 3AKOH00AMenbCmE, MAmepUa.ibl
cy0eOHOU NPaKmMuKU.

Knroueevie cnoea: donesoe 00a3amenbcmeo, AKMUBHAA U NACCUBHASL MHONCECTEEHHOCMb
AUY, UCTOLHEeHUe 0043ameabCme.

Grytsenko Galyna. On the specific issues of performance of shared obligations.

In this article the author examines and concludes on matters related to the enforcement by a
debtor of other debtors’ share in the obligation, transfer of rights and assignment of debt of
the shared obligation, application separately to each debtor different conditions, terms,
statute of limitations, ensuring performance of the obligations, the debtor’s right to suspend
performance in the event of breach of the shared obligation by the creditor. The author
analyzes the views of various scholars, compares the provisions of Ukrainian and foreign
legislation, judicial practice.

Key words: shared obligation, active and passive plurality of persons, performance of an
obligation.
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