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HNBan VIBaHHMKOB,

JOKTOD IOPUJNYECKUX HAYK,

JOOKTOD MOJUTUUYECKUX HAYK,

npogeccop Kapenpbl TEOPUU U UCTOPUM IOCyLapCTBa
u mpaBa IO:xHOTO hemepasbHOTO YHUBEPCUTETA

NMPABO KAK ®OPMA BbIPAXXEHUSA CJIbI

Ha ocnoge cyxideHull uzeecmuvlx pOCCUUCKUX 10pUCmos 0aemcs NOHUMAHUE CYULHOCTU NPasa
KAK 6blpAXeHUs COYUALbHOU CUNbL 6 KOHKDEeNMHO-UCTMOPUYeCKUX YCAO0BUAX, KAK UHCMPYMEHRMaA
6 pykax zocydapcmeenHoll eaacmu 044 02paHu4YerHus c60000bL Ynpasusiemozo e oduiecmea,
omdeavHbLx €20 undusudos. Iloxaszarno, umo xaxoviii undueud c60600eH He 6 MepY PABEHCMEA C

Kem-mo, a 8 mepy OMHOWEeHUA K 81acmu.

Knrouessle cnosa: npaso u cuua, cnpagediusocms u 61acmyv, Puiocopus npasa.

Ilenp maHHOW cTaThbU 3aKJOUYAETCA B
TOM, UTOOBI JOKa3aTh, UTO IIPABO €CTh (Pop-
Ma BBIPDA’KEHUSA CUJIbI WJIU BOJIA COIUAJb-
HOM CUJIBbI, BaKpeIJIeHHas B IIPaBOBOU (op-
Me U HCIoJibdyeMasd BJIACTHI0O B KaduecTBe
MHCTPYMEHTa IIPU PEeTyJINPOBAHUU OOIIECT-
BEHHBIX OTHOIIeHUIi. Bompoc o cBsa3u mpa-
Ba C BJACThIO HE BHI3BIBAET COMHEHUA.
BiacTs B rocymapcTBe mpuberaeTr B cayuae
HEOOXOAMMOCTH K HaCHUJNIO, TO €CTh WC-
moab3yer cuay. JI. H. Toxcroit 8 1909 r.
HCcaJl, YTO €CJIM PACCYKAATh IO 3APAaBOMY
CMBICTIy, TO IIPABO MOYKHO OIIPEIEJNUTH C
IBYX MO3UIUH: C IO3UIIUI YeJIOBEKa, y KO-
TOPOTO CUJIa, ¥ C MOBUIUYA YeJOBEeKa, Y KO-
TOPOTO HET HU CUJIBI, HU BJacTu. Tak, rocy-
IapCTBEHHOE IIPaBO OH HA3BaJl IIPaBOM
«OTOMpAaTh y JIOAEeH IPOM3BEIEHUA UX TPY-
Ia, mocjaTh UX Ha yOMiicTBa, Ha3bIBaeMbIe
BOMfHAMMU, a JJId T€X, Y KOTO OTOUPAIOT IIPO-
U3BeIEeHUA UX TPYAA U KOTOPHIX MOCHLIAIOT
Ha BOWHBI, IIPABO II0JH30BATHCSI TEMHU IIPO-
U3BEJIEHUAMU CBOETr0 TPyJa, KOTODHIE eIre
He 0TOOpaHbl OT HUX, U He UATU Ha BOWHBI
IO TeX IMOpP, IIOKA UX He IMOCHLIAIT». I'paxK-
IaHCKOe IIPaBO «eCTh IIPABO OJHUX JIIOAEH
Ha COOCTBEHHOCTb 3€MJIM, Ha THICAUYU, Je-
CATKY THICAY AECATUH U HA BJIAJIEHUE OPY-
IUAMU TPYHAa, ¥ IIPABO TeX, Y KOTO HET 3eM-
JU W HeT OPYAUI TpyZAa, IIPOJaBaTh CBOU
TPYABLI U CBOU KU3HU, yMUPAS OT HYKABI U
rojiojja, TeM, KOTOPbIE BJIAJEIOT 3eMJIEI0 U
KamuTajaMu. ¥ TOJIOBHOE IIPAaBO €CTh IPaBO
ONHUX JIIONel CChlIaTh, 3aTOYaTh, BEIIATb
BCEX TeX JIJel, KOTOPBIX OHU CUUTAIOT
HYKHBIM CCBLIATh, 3aTOYATh, BEIIATh; IJIA
JIIOJIefl JKe CChLIaeMbIX, 3aTOYAEMBIX U Be-
I1aeMbIX eCTh IIPABO He OBITh M3THAHHBIMU,
3aKJIOYEHHBIMU, IIOBEIIEHHBIMU OO TeX
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Iop, IOKa 3TO TeM, KTO HNMEEeT BO3MOK-
HOCTB 9TO [IeJIaTh, He MOKAMKeTCA HYKHBIM.
To ke camoe M IO MEXKIYHAPOAHOMY IIpa-
By: 10 npaBo Iloabinu, Uaguu, Bocauu u
TeplieroBUHBI JKXUTh HE3aBUCUMO OT UYIKUX
BJIACTEl, HO TOJBKO [0 TeX IIOP, IIOKAa JIIO-
1, pacrmopsKamIuecs OOJbIITUMU KOJU-
yecTBAMU BOMCKa, He pemiaT mHaue. Tak
9TO SCHO IJIsI BCAKOTO UeJIOBeKa, AyMaio-
Iero He II0 aTPuOYTUBHO-UMIEPATUBHBIM
Tepe;KUBaHUAM, a IO O0IeMYy BCeM JIIOIAM
3IpaBoMy cMbICJay. [ Takoro uesgoBeKa
fCHO, UTO TO, UTO CKPBIBAETCA IOJ CJIOBOM
«IIPaBO», €CTh He UTO NHOe, KaK TOJIbKO ca-
Moe Tpyboe ompaBraHue TeX HACUJIUM, KO-
TOpPBIE COBEPIIAIOTCS OAHUMMU JIIOAbMU HaT
npyrumu» [7, c. 47—A48].

H. A. nbuH oTMeYaJs, 4YTO BOIIPOC O CO-
OTHOIIIEHUU IIPaBa M CUJLI 3aCIY;KUBAaeT CO
CTOPOHBI IOPUCTA 0COOOI0 BHUMAHUS IIO Ie-
JIOMY PSAY TEOPEeTUYECKUX U IIPAKTHUUEC-
KUX OCHOBAHUII, a CAMU «IIOHATHUSA IIpaBa u
CUJIBl IPUHALIEKAT K YNCJIY CAMBIX TPYI-
HBIX W CJOYKHBIX B MCTOPUM HAYYHOM MBIC-
au BooGiie. CkasaTh UYTO-HUOYAb MCUEPIIBI-
BamoIle 00 9TUX IMOHATUAX ABJAETCA A0 CUX
IIOp [eJOM HeoOoCATaeMOIl TPYAHOCTU U MO-
JKeT BOOOIIe MOKas3aThCA, UYTO MPodIeMa UX
COOTHOIIIEHHUSA [OOJI)KHA OBITh OTHeCeHa K
YMCJy TaK HAa3bIBAEMBIX <«IPOKJISATHIX»
mpobsem» [2, c. 8]. . A. Nnbpun He uccie-
IOBaJI IIPABO C TOUKU 3PEHUT METOIOJIOTUA.
Bce opuguueckue MOHATHUA He JOJYKHBI, 10
MHeHuio M. A. UinbuHa, onpeneasiThbCsa Uue-
pes3 IpU3HAK CUJbI, a II09TOMY U IIPABO —
9TO HOpMAa U CYy:KJIeHUe, HO He CHJIA.

Ha npors:xenum cemupecATd JieT B
CCCP rocmoacTBOBAJ KJIACCOBBIA IOAXOM K
IMMOHMMAHUIO CYIIHOCTU IIpaBa, W3JI0XKEH-
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HBIlI B Tpymax K. Mapkca, ®. Ouresbca,
B. U. Jlemmnma um wmX mocjemoBaTesei.
K. Mapkc u @. JHresbc B CBOE BpeMs CIIpa-
BEJJINBO U TOYHO IIOJAMETHJIN, UTO B IIEPUOJ
KanmuTajaudMa OypiKyasHOe IIpaBO — 3TO
«...BO3BeIEHHAss B BaKOH BOJII Balllero
KJlacca, BOJIA, COJEPyKaHUEe KOTOPOI OIpe-
IejsieTcsd ~ MaTePUANBHBIMU  YCJIOBUSIMU
JKUBHU BaIlero KJjacca» [5, 443]. B mocrco-
BETCKOH IOPUAMYECKOl HAyKe MPaBO CTaJIH
paccMaTpUBaTh He KaK OpY/JAYe I'OCIIOLCTBY-
OIUX KJAaCCOB, OMHAKO, IO HAIlleMy MHe-
HUI0, HACEJIEHUs CTPAHBI, KaK HAJKJACCO-
BOe fABJIeHWE, IIPU 3TOM CaMO HaCeJIeHUe
HUKAaK He BJIMAJO Ha 3aKOHOTBOPUYECTBO.
CyIHOCTh IIpaBa TeCHO CBSA3aHA C COI[UATb-
HBIM HasdHaueHHEeM TOTO UJIU MHOTO KJacca,
¢ TOTPeOHOCTHIO B HEM ONpeNeIeéHHOM COIU-
aJIbHOM OOIIHOCTH.

B mpaBe meperjieTeHBI KJIaCCOBBIi, 00-
MIeconuaabHbIl, PEJIUTUO3HBIN, HAIWO-
HaJIbHBIN U PYyTUe acueKThl. geosoruuec-
KOII OCHOBOUW BCell TPaBOBOM CHUCTEMBI
MOTYT OBITH UJes MOJb3bl U UJes CIIPaBes-
JIUBOCTH.

Wcxonsa ua miopaiucTuyeckoro (Irupo-
KOT'0) IOAX0/a, MPaBO — BTO Mepa CBOOOIBI
JUYHOCTU, C YUETOM CBOOOMHOI BOJIM, CBO-
601HOTO BBIOOpPA, COOTHOIIEHUA MHTEPECOB
PasHbBIX BUIOB U T. . B mocienuue TOIbI
HEKOTOpbIe aBTOPHI BHICKA3bIBAIOT MHEHUE,
YTO WCTOPUA M TEOPUA IIPABOBOU MBICIU
IIPOHM3aHBI OOPBHOOI JBYX HPOTUBOIIOJIONK-
HBIX TUNIOB mpaBonouuManus. B. C. Hepce-
CAHI|, K IIPUMepPy, OAWH TUI MOHUMAHUSI
mpaBa YCJOBHO Ha3BaJ JETUCTCKUM (OT
lex — 3aKOH), a IPYrol — IOPUAUYECKUM
(or jus — mpaso). CoryiacHoO JlezucmckKomy
MOAXOAY, IPaBO — 3TO HPOAYKT Trocynap-
cTBa (rocyIapCTBEHHOU BJIACTH), IPUHYIU-
TeJIbHO-BJIACTHOE ycTaHoBJeHme. CorjacHo
ropuduieckomy TOAX0NY, IPAaBO — 3TO 00'b-
eKTUBHOE, He 3aBUCHIIEe OT BOJIHU, YCMOTpe-
HUSA WU IPOU3BOJIA 3aKOHOYCTAaHABIUBAO-
mieit (rocymapcTBeHHOI) BJacTu, T. €.
ompeieIEHHOE, OTJIMUYHOE OT APYTUX, COIU-
anbHOe saBjaeHUne (0COOBIH CIIenalbHBIN pe-
TYyJAATOP U T. A.) CO CBOell OOBLEKTUBHOM
OPUPOAOH U cIeru(pUKOHi, CYITHOCTHIO, OT-
JUYUTEIbHBIMU MPUHIUTAME U T. 1. FOpu-
nuueckoe mnpaBomonumanue B. C. Hepce-
CAHI[ CUYNTAJ AHTHUJErMCTCKUM. B HEM OH
BBIJIEJISAJ [B€ TEOPUU: €CTeCTBEHHOT0 IIpaBa
U aubepTapHO-IOPUANUECKYI0 (MCXOAAIIYIO
U3 pas3jinueHusA IIpaBa U 3aKOHAa, IJe Ipa-
BO — He eCTeCTBeHHOe IPaBO, a MPUHIUI
¢dopMaJBbHOTO paBeHCTBa). B KoHTeKcTe
pasjInyeHUs TpaBa M 3aKOHA B IOHATUE

mpaBa BXOAUT CIPABEIJINBOCTD, U MOITOMY
mpaBo, IO OIpeJeJIeHNI0, CIIPaBeAanBo. Bo
MHOTHUX TOCyZapcTBax MUPa, Kak IPaBUJIO,
cyiiecTByeT nae@UIIAT COIMAJIbHOM cipa-
BeIJIUBOCTUA, NPABAbBI U HPABCTBEHHOCTH.
HeficTBOBaTh IO CIIPABEAJIUBOCTU — 3HA-
YUT [elCTBOBATH IIPABOMEPHO, COOTBET-
CTBEHHO BCEOOIIMM U PaBHBIM TpPeOOBAHU-
aM mpaBa. «Kaxoro-ambo Apyroro mpUH-
muIia, KpoMe IIPaBOBOTO, CIIPAaBEAJIUBOCTH
He umeeT», — moJjaraJ B. C. Hepcecsnr [6,
c. 27]. OH orpumaJ wWHBIE acIeKTh U (Hop-
MBI CIIPaBEeJINBOCTU — HPaBCTBEHHYIO, pe-
JIUTUO3HYI0, IOJUTUYECKYIO, S9KOHOMUUEC-
KYIO U [Ip., TaK KaK B HUX HET BCeOOIIlero u
paBHOTO [JIsT BCeX WHTepeca, a JOMUHMU-
PYIOT YaCTHBIA WHTEpPec, HMapTUKYJIADPHBIE
npuTrasaHusa. UTo KacaeTcAd COIMMAJIbHON
cIIpaBeJJINBOCTH, TO OHAa, mucay B. C. Hep-
CecsiHI, «MOJYKeT KaK COOTBETCTBOBAThH IIpa-
By, TaK U OTpuUiats ero» [6, c. 28]. Ilen-
HOCTH IIpaBa B JMGEPTApPHO-IOPUIUYECKOH
TEOPUU 3aKJIIOUAETCS B TOM, UTO B €70 OCHO-
BY MOJIOKEH MPUHITUI (DOPMAaIHLHOTO PaBeH-
CTBa B €ro puanyecKoMm moHuManuu. Ilo
mHenuio B. C. Hepcecaumna, meap mpaBa —
clesaTh 3aKOH (IIOBUTUBHOE IIPAaBO) U I'OCY-
lapCTBO MpaBOBhIMU. HeszaBucuMble CyOhEK-
THI UMEIOT CBOOOAHYIO BOJiO. «Jlromu cBo-
0OMHBI B MePy UX PAaBEHCTBA U PABHBI B Me-
py ux cBoboxwl» [6, c. 22].

Takum obGpasoM, B JIMOEPTAPHO-IOPUIU-
YEeCKOM TeOpMU IOJ CYIITHOCTHIO IIPaBa I0J-
pasymMeBalOT HOPMATHUBHO 3aKpPeIIEéHHOe
dopmanbHOe paBeHcTBO. Ho ecou 310 U 3a-
KpEeIJIEHO B 3aKOHE, TO ATO elllé He 3HAYUT,
YTO OH peajim3yeTcs Ha MPaKTUKe B Jes-
TeJBHOCTH rOCYapCTBEHHBIX OPTAaHOB, HO B
9TOM cJydae XOTsA OBl eCTh OCHOBaHUE
YTBEPJKAaTh, YTO IpaBo crpaBexiauBo. C
TOUYKHU 3PEHUs CTOPOHHUKOB JINOEpTapHO-
IOPUINYECKOT0 IOAXO0/Ja, MPAaBO HE MOIKEeT
OBITH HecIpaBeqJIuBLIM. IIpaBo B cBoeil
CYIIHOCTH €CTh BBIDaKe€HHasA U oOecIieueH-
Hasd rocyaapcTBOM cOajaHCcUpPOBaHHAS BOJISA
ob11iecTBa, ycTaHaBaIuBawoIas B popme 06-
11e00A3aTeIbHBIX MIPENIUCAHUN MEpPHI CBO-
0OJHOTO ITOBEIEHNA YeJ0BEKa B TUIIUYHBIX,
COIMAJbHO 3HAUMMBIX OTHOIIEHUIX.

Kak comuanbHOe siBJIeHUE MPAaBO HE WC-
yepnbiBaerca (OPMaJbHBIMU XapaKTepuc-
TurkamMu. Kaxk oOIecTBEHHBIH WHCTPYMEHT
mpaBO WMeeT TJIy0OKHe KOPHU B KYJIbType
JIOMell, UX TPagUNIuAX, GOoJIbKJIOpEe, HAIMO-
HaJnbHOU ncuxosoruu. Kpome Toro, denHo-
MeH IIpaBa CBfA3aH C TaKUMHU (pyHIaMeH-
TaIbHBIMU TOHATUSIMU, KaK TyMaHU3M,
mpaBa YeJIOBEKAa, COI[MAJbHASA CIIPABEAJIN-
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BOCTh, KOTOPbIe HEOAHO3HAYUHO TOJKYIOTCS
HaAYKOU Jake B PAMKaX OJHOU SIOXU U TEM
0ojiee B pasjWYHBbIE SIOXHU, B PABJIUUHBIX
o01IrecTBax M KyJbTypax.

IIpencraBienus o mpase, ero CyIfHOCTH,
IeHHOCTHU, cIIocobaxX peanus3aluyd MOTYT
OBITH KaK OOIUMU, TAK U KOHKPETHO-UCTO-
puueckumu. IIpaBo Bcerjga ecTb OrpaHUYM-
TeJb CBOOOABI WHAWUBHUIOB U COIHAJIBHBIX
rpyIm.

Ha dopmupoBanme mpaBa KasKIoi cTpa-
HBI OKA3BLIBAIOT BJIUAHNIE COCTOSHNE U yPO-
BEHb Pas3BUTUA SKOHOMHKHU. IlosToMy Jfo-
0oe abcTpaKTHOE OIlpefe/ieHne IIpaBa oOyaer
HEIOJIHBEIM, OTHOCUTEJIbHBIM.

BriswiBaer Bospaskenue tesuc B. C. Hep-
CecsiHIa O TOM, UTO CIIPABEIJINBOCTh BXOIUT
B mouATHe mpasa. O0IIecTBO B IeJI0M KeJjia-
eT, 4yToOBI B TOCYAapcTBe TI'OCIIOACTBOBAJA
colajibHAs CIPaBEIJINBOCTh, 3aKperise-
Mas B IIpaBeé — B HOPMATHUBHO-IIPABOBBIX
aKTax, IOPUAUYECKUX IIpeleleHTax, IIPaBo-
BBIX OOBIUAAX ¥ HOPMATHBHO-IIPABOBBIX J[O-
roBopax. 3aKOHOJATe/JIN 3aWHTEPEeCOBAHBI B
TOM, YTOOBI CO3SAHHOE MMU IIPABO BOCIIPU-
HUMAaJOCh KaK cmpaBegiauBoe. OmHAKO BO
BJIACTHBIX CTPYKTYPaX OKA3LIBAIOTCSA JIIOIU,
KOTOpbI€ IIPUYACTHLI K IIPABOTBOPUYECTBY U
3aKpPeILISAIOT B 3aKOHAX CBOM IIpeACTaBJIe-
HUS O IPABOIOPSLKE, OrPAHMYMBAIOT IIpPa-
BOM CBOOOIY IPYTHUX.

ConuaysibHas CIPaBEeIJIUBOCTDL SBJIAETCS
OCHOBOIi, Ha4aJIOM, TOUYKON OTCUéTa MmIJIsd
IIOCTPOEHUA T'YMaHHOT'O rocyzapcTtBa (mpa-
BOBOI'0, COI[MAJIBHOI'O, HE€MOKPATUYECKOI0)
U HEeBO3MOKHa 06e3 geMokparuu. Heobxo-
IUMO ydyacThe HapoJa B IIPaBOTBOPUYECKON
IesiTeIbHOCTH, B IIPEeABAPUTEILHOM O0CYIK-
IeHUU 3aKOHOB M IMPUHATHUH UX Ha pede-
peunyme. Mges coliuaJbHOM CIpaBemInBO-
cTu BocTpeboBaHa OOIIECTBOM BO BCEX
rocymapcTBax.

HecooTBercTBrEe B3aKOHOB COI[MAJIBHOM
CIpaBeIJINBOCTH IIOTPEOHOCTAM OOIlecTBa
MPUBOAUT K UX HEUCIOJHEHUIO, MPIMOMY
HapPYIIEHNIO, POCTY IPABOBOr0 HUTMIN3MA.
Eciu npuHnun cupaBeJnBOCTH He MPOHU-
3bIBAET YCTOU OOIIECTBEHHOIO0 W IIOJUTHU-
YeCcKOro CTPOs IOCYAapcTBa, TO B CTpaHe He
OyIoeT MOJIXKHOIO OOIIeCTBEHHOTO MOPAKA,
IpaBomoOpPsAKa ¥ B3aKOHHOCTU. J[eduiiur
CIpaBelJIUBOCTH B OOIIeCTBE IMIOPOKIaeT
IMOJIUTUYECKYIO0 HeCcTaOMJIbHOCTh, IaJeHIe
HPaBOB, POCT IIPECTYIIHOCTH, aKIUU HEIO-
BUHOBEHUS IIPABUTEILCTBY, KOTOPBIE MO-
TyT IIepepacTu B BOCCTAaHUA, I'PAKIAHCKYIO
BOMHY.
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B cospemennoii Poccuu 3aKOHBI, MCXO-
IAIMe OT TOCYJapCTBEHHOUM BJACTHU, BOC-
IPUHUMAIOTCA B 00IIIECTBE HEOJHO3HAYHO, a
3aYacTy Kak HecupaBeaaussie. [leiicTByio-
mee B Poccuu 3aKOHOJATENIHLCTBO YaCTO He
COOTBETCTBYET YPOBHIO PA3BUTHUA OOIIIECTBA
U He OIMpaeTcs Ha OOIEIPUHATHIE B HEM
MOHATUS O COIMAJBHON CIPaBEIJIUBOCTH.
Kax Bepuo ormerusn B. B. JIyHuees, aTo ecTh
BEUHAA «..Tpareaus IOPUANUECKON HAYKHU:
YPOAJIHMBHIE KPUMHHOJOTHUYECKHUE CBeje-
HUS yOMBAIOT KpacuBbIe, HO ILIOXO0 pa3pa-
0OoTaHHBIE IMPABOBHIE T'HIIOTE3bI (BBLIIEIEHO
B. B. JlyneeBbim. — M. H1.)... Beicokas 1meH-
HOCTh MCTOPUU W TEOPHWU IIpaBa CBA3aHA C
TeM, HACKOJIbKO OHU O0'beKTUBHO OTPaKAIOT
JKUBHEHHBIE Peain U PaspabdaTbIBAIOT BaiK-
HelIe opuIuYecKue IpodaeMbl IPOIILIO-
T0, HACTOSAINEI0 M IPOTHO3UPYEMOTo Oyay-
mero» [4, c. 110].

Yem BbIZBaH Ae(UIIUT CIIPABEIJIHUBOCTHU
B COBPEMEHHOM PpOCCHMCKOM oO0IecTse?
IIpesxk e Bcero, HeCcupaBeqINBOCTHIO B ce-
pe sroHomuku. B 1990-e roasl Hecmpase-
JUBO OblIa IIPUBATHU3WPOBAaHA COOCTBEH-
HOCTb. (OCHOBOIIONIO}KHUKH POCCHUMCKOM
IpUBATU3AIUY He TOJbKO HE3aKOHHO U He-
cupaBeyinBO 00OTaTUJINCh, HO U HAPYIIU-
U cBoU obertaHusa Hapony. OHU IPOHUKJIN
BO BJIACTHBIE CTPYKTYPHI, B TOM UHCJIE B 3a-
KOHOJaTeJbHBIE OPradmbl BJIACTU, CTAJIUA
IPUYACTHBI K CO3aHUIO 3aKOHOB, KOTODHIE
HE COOTBETCTBYIOT COIIMAJIBHOU CIIPABEIJIN-
BOCTU ¥ IMOTPEOHOCTAM OOIIeCTBa, YTO IIPU-
BOJUT K UX HEWCIIOJHEHUIO UJIU K HeHaJJie-
JKameMy ucnosHeHuio. Teopusa mpaBa Ha
9TOT IIPOIlECC OTpearupoBajia abCTPaKTHBI-
MU, POMAHTUUYECKUMU TEOPUIMMU.

Ecnu B ApeBHOCTY OJJHA CTOPOHA HAHOCH-
Jla yiiepd Apyroil CTOpoOHe, T. €. HapyIa-
Jlach CIIPaBeJINBOCTb, TO €€ BOCCTaHABJIU-
BaJX HaHECEHWEM OOUIUUKY aJeKBaTHOTO
yiiepba. Tak BOBHUK 3aKOH TaJIMOHA, OOBI-
yail KPOBHOU MeCcTU u T. . B rocyzapcrBeH-
HO-OPraHM30BaHHOM OOIIECTBE BOCCTAHAB-
JIMBaTh CIPAaBEJJIMBOCTH CTaJI0 IIpepora-
TUBOIH TocygapcTBa. Eciau OHO He BepIIUT
IPaBOCyJUe, TO BOBHUKAET CaAMOCY/.

ConuaspbHasg COpaBeJJINBOCTE — 39TO Pe-
aJn30BaHHOE KOJIJIEKTUBHOE CYIKIeHUe
PA3JIUYHBIX KJIACCOB, CJIOEB, I'PYIIII JIOIEH,
HaIU# O JOJKHOM, O YKeJaeMOM, COJeprKa-
mee Hanbojiee PACIIPOCTPAHEHHYIO OIEHKY
peabHBIX OOIeCTBEHHBIX OTHOINECHU, Aei-
CTBYIOIIUX COIMAJBHBIX HOPM U HNPAKTUKY
uX peanusanuu. B eé coctaBe MOKHO BbIIE-
JIUTHh COIUATbHO-9KOHOMUUECKYIO, TOJTUTH-
YEeCKYI0 M IOPUIUYECKYIO CIIPABEIJINBOCTD.
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Cerogus GemHas yacThb HacesqeHus Poccuu
HUCIIBITHIBAET YYBCTBO BOBMYIIEHUSA ITPOTUB
BOIIMIOIIIET0 HAPYIIEHNA HOPM COI[MAIbHOMN
cupaBefiuBocTu. Te, KTO He HMEeT BO3-
MOKHOCTU BBIDA3UTh CBOE MHEHUE U aKTUB-
HO yYacCTBOBaTh B JIETAJbHOI IIOJUTUKE,
MOTYT IPUOETHYTH K 9KCTPEMU3MY.

IIpoTuBOopeunss MeXIAy  COI[UMAJIBHOU
CIIPaBEJINBOCTHI0 U HE00eCIeuYeHHOCThIO
0e30IIaCHOCTU SBJISIOTCA CEePbE3HBIM IIpe-
MATCTBUEM K ycTaHOBJIeHUIo B Poccuu mpa-
BOBOTO W COIMAJbHOTO TocymapcrtBa. Ilpa-
BOBOITI cTaTyc Ccy0OBeKToB PoccuiicKkoit
Denmepanuu NOJIKEH OBITH OCMBICIEH CO-
TPYAHUKAMHU BBICIINX OPTaHOB ToOCyAap-
CTBEHHOH BJIACTH, C TE€M YTOOBI HANTHU KOM-
IPOMUCCHI, O0eCIeuYnuTh CIpPaBeAJIUBOE
MOJIOKeHNe WX HaceJieHusA. Y paBHUBaHUE
IIPaBOBOTO cTaTyca cy0beKToB PoccuiicKoit
Denepanuu TpUBEAET K JIETUTHMAIUU TI'O-
CYZlapCTBEHHOU BJIACTU B HUX.

IIpaBo B IpUHIIHIIE HE MOYKET OBITH CITpa-
BEJJINBBIM, €CJIV BBIPA’KaeT NWHTEPECHI TOJIb-
KO BJIACTBYIOIIUX CYO0'BEKTOB, 00YCJIOBJIEH-
HbIE WX MaTepPUaJbHBIM IIOJIOJKEHUEM.
OTHOCUTEJLHOCTh peau3aluyl IIPUHIIUIIA
CIIPaBeAJIUBOCTH IIPaBa B3aBUCUT OT TOTO,
HACKOJIbKO OHO BBIPAYKAeT MHTEPECHI IIO/IaB-
JIAIOINEero 4mcja rpaskiad. B psge crpan
Esporner u B CIITA BhIpaboTaHbI MeXaHU3MbI
peryJaupoBaHus COIMAJBHOTO HepaBEeHCTBA
yepes OI0KeT, HAJOTHU, CIeluaJIbHbIe (DOH-
bl TIepepacipeeeHnus JeHeKHBIX CPECTB
B II0JIB3Y COIIMAJIbHO HE3AIUIIEHHBIX CJIOEB
o01ecTBa, MHOTOIETHBIX CeMei U T. 1.

Hna npaBa Bcerga OynyT XapaKTePHBI
cJIeyIONre OCOOEHHOCTH: OHO OyAeT BbIpa-
JKaTh BOJIIO CUJIBHBIX (OOJIBIIIMHCTBA O00IIec-
TBa (3TO B MAease), Kjacca, HaIllMU, PAchl, IMO-
JUTUYECKOU TapPTUU, TOCIIOACTBYIOIIENl KOH-
deccuu u T. I.); ONPEHENATh MEPY CBOOOIBI
WHIWBUAOB U COLMAJbHBIX I'PYIII; YIOPSALO-
YMBaTh OOIIECTBEHHBIE OTHOIIIEHUS, YCTAHAB-
JINBATH OIPENEJEHHBIN IPABOIOPSIO0K.

Wrak, mpaBo — 95TO BOJSA COIMAJIBHON
CUJIBI B KOHKDPETHO-MCTOPUYECKUN TIePUOT,
00ycJOBJIeHHAS OSKOHOMUUYECKUMU, IIOJIU-
TUYECKUMU, MOPAJIbHBIMU, PEJIUTHMO3HBIMU
yCTOSIMHU, BEIpasKamIas co0oi cucTteMy 00-
m1eo00s3aTebHBIX, (DOPMAJBHO OIpPEEIEH-
HBIX HOPM, YCTaHOBJIEHHBIX (CAHKIIMOHUPO-
BaHHBIX) U OXPAHAEMBIX T'OCYLapPCTBOM HJIU
MEK/AYHAPOAHBIMU OPTaHU3AUAMYU 1 PETy-
JUPYIOIUX OOIeCTBEHHbIE OTHOIIEHUS.
IIpu sTOM camMoO IIPaBO €CThb MHCTPYMEHT B
pyKax rocymapCTBEHHOW BJIACTH AJS Orpa-
HUYEHUA CBOOOJbI yIIPaBJIAEMOr0 UM B3au-

MomelicTBus Jofeii. KamKablii WHIWBUL
cB0OOO/IeH He B Mepy pPaBeHCTBa C KeM-TO, a
B Mepy OTHoIeHus K Biaactu. Crour corJa-
cutrbca ¢ M. A. UnbUHBIM, UTO B YCIOBUIX
ILII0PaJIN3Ma MOYKeT ObITh MHOTO OIIpejeie-
HUI mIpaBa, HO «...HW OJHO U3 9TUX OIpeje-
JeHUH He MOKeT ObITh M He JOJKHO IIpe-
TEeHJ0BaTh HA MCKJIIOUYUTEJIbHOCTh. Bece oHI
BMeECTe ¥ TOJBbKO COODIa MOTYT IIPUTSI3aTh
HaA HCUepIbIBAOIee MOCTUKEeHNEe CYII[HOC-
Tu mpasa» [2, c. 10].

IIpaBo m cuia ABIAOTCSA aTpubyTamMu
JII000T0 TOCYAAapCTBEHHO-OPTaHUB30BAHHOTO
obmecrBa. IIpaBomopAmoK B oOIiecTse —
9TO, KaK IIPaBUJIO, pe3yJbTaT [IeiCcTBUA
mmpaBsa, a IPaBO €CTb CPEACTBO IPUHYKIE-
HUS.

IIpaBo aheKTUBHO JUINH TOTAA, KOTAAa
omupaeTcd Ha CUJIy. ITO He HCKJIIYaeT
IOOPOBOJIBHOTO COOJIIONEHUsST OOTOBOPOB U
WHBIX HOPM IIpaBa.

Kak coorHocsaresa mpaso u cuiia? ITo cBoe-
My IPOUCXOMKAEHHUIO CUJIa IIPeIIecTByeT
IIpaBy WX IpaBo mpexiinecTsyer cuye? JIro-
0oe MpaBO — 9TO, Pe3YJbTAT 3aKPEIJIeHUS
conuayibHOU BoJsiu. JIroGoe rocymapcTBo —
9TO IIpe’KJe BCEero, OpraHm30BaHHASA COIU-
anpHad cuiaa. I'. K. 'uuc nucas, uto «cuia
CcO3IaéT MpaBo, CUJa MOAAePKUBAET IIPaBo,
CYII[eCTBYIOIIlee IIPABO B AEHCTBUTEJIHLHOCTHA
JINITB TIPOsABJEHUe cuibl» [1, c. 2].

B nepro HOIUTUUECKUX KPUBUCOB CYOHEK-
THI TOCYJapCTBEHHON BJACTH YacTO Hapy-
IIAaI0T UMU K€ CO3JaHHOe IPAaBO, YTOOBI CO-
XPAHUTH CBOIO BIACTh. «orma o0IecTBeHHbI-
MU B3aWMOOTHOIIIEHUAMM PYKOBOAUT CHJIA,
TO... KYJIbTYPY BBITECHSET cTuxus» [1, c. 42].
Bopbba MmMoJuTUYeCKUX CHJI 3aKaHYMBAETCS
mo0emoli ONHOW M3 HUX U 3aKpeIIsieTcs B
mpaBe. IpKuii TOMy IpuUMep — MOOAABJIECHUE
IIPOTUBHUKOB pekmma B MockBe 3—4 OK-
T0psa 1993 r. I[IpumeHeHne HaCUIUSA BCETZa
OITpaBJbIBaETCA, 000OCHOBBIBAETCS BEJIUKUMU
nenasimu. Eciu BJIacTh cBeprayTa, TO CO Bpe-
MeHeM, KaK IIPaBUJIO, OTMEHSETCA 1 CO3LaH-
HOe €0 3aKoHa. lIpekHee HpaBO ycCTymaer
MEeCTO TIpPaBy HOBOI CHJIBI U HOBOW BJIACTH.
Tor, y Koro BJacTbh, JKejaeT, YTOOBI ero BO-
Jis, eT0 MHTepec ObLIU 3aKpeIIeHbl B IIpaBe.
B peanbHOI KU3HU KayKALIA CBOOOIEH B Me-
Py CBOeil cuJibl, a He B Me€pPY PaBeHCTBA.

ITosTOMYy MOJHOCTBIO MOYKHO COTJIACUTH-
ca ¢ BeiBogoM B. B. JlyneeBa: «Ecisz mpaso-
Basgd HeEOOXOAMMOCTb HAPOJAOM U BJIACTAMU
He COBCeM II03HaHa, He M3MepeHa, He yVUU-
ThIBaeMa U peajibHO He pellaeMa, TO MbI
MPOJOJIKAaEM JKUTh B «CBO0OIE TUKOM IIpH-
poasi», IIe Kamkaas 3eMHas TBapb «abco-
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JIFOTHO CBOOOIHA», HO JIUIIIH 0 TeX II0P, I10-
Ka apyrasi, TOKe «a0COJIOTHO CBOOOMHAS»,
HO 0oJiee cUJIbHAS TBApbh HE IIPOTJIOTUT eé.
To ke BepIIUTCA U HA MEKIYHAPOIHOU ape-
He» (Bbiaesneno B. B. JlymeeBbim. — M.H.)
[4, c. 111]. ToBopsa 0 peaJIbHOM IpaBe HAPO-
na, B. B. JIyHeeB oTmeuaeT, 4TO «..IIO3HAH-
Hasa HeOOXOAMMOCTHh B IIpaBe — 3TO HAYY-
HO BbIBEPEHHbIE 3aKOHBI, IIPHUHATHIE
IeMOKPATHYECKMM NMyTEéM. A ecid 3aKOHBI
NMUIIYTCA YNHOBHUKAMH... TO MBI JKMBEM B
MOPOYHON HEOOXOAMMOCTU» (BBIIEJIEHO
B. B. JIyneeBsim. — U. 1.) [4, c. 112]. Poc-
cus, ormeuaeT B. B. JlyueeB, equHCTBeHHAA
cTpaHa B MHpe, TJe <«..HeT KOH(pUCKAINNA
MMYIIEeCTBA Y SKOHOMHUUYECKUX MPECTYIIHN-
KOB, HET OTBETCTBEHHOCTH 3a He3aKOHHOe
oborariienre, HeT He TOJbKO 9KOHOMUYECKO-
ro W COIMaJIbHOI'O PaBEHCTBA, KOTOPOE He-
IOCTUKMMO, HO MOXKET ObITh MUHUMU3UPO-
BaHO, HO y HAC HET Ja)Xe Y BO3MOJKHOIO M
OCTPO HEOOXOAMMOT0 IIPABOBOTO PAaBEH-
cTBa...» [4, c. 114].

Poccuiickoe 00111ecTBO KIET OT CyOBEK-
TOB 3aKOHOJATEJbHON HMHUINATHUBBLI TAKUX
3aKOHOIIPOEKTOB, KOTOPBIE VJIYUIIUIU ObI
KAuyecTBO W YPOBEHb JKU3HU OOJBIIMHCTBA
rpaskgaH. A 3TO BO3MOKHO IIPU 3aKperLie-
HUU B 3aKOHAX COI[MAJILHOM CIIPaBEeIJINBOC-

Tu. CopaBeninBOoe NPaBO W CHJa BJIACTHU
MIOJIOKUTEJIbHO BJIUSIOT Ha IOBEJEHUE JIIO-
neit. I'me aToro HeT, TaM ualle CUIa TOCIOJ-
cTByeT B oOmiectBe. DBoibllle MDOJIyYaroT
cBou. CoBceM WHauve 3TU OTHOIIEHUSA pas-
BUBAIOTCSA TaM, I[e HaAJUIO cHOPMUPOBAB-
masacsa KyJIbTypa TOJEPAaHTHOCTH, MHTEPHA-
MUOHAJN3M. 3JIecCh BCE OOJBINYIO POJb
UrpaeT IIpPaBO, YUYUTHIBAIOIlee WHTEPECHI
OOJBIIMHCTBA. BBICOKUI YypPOBEHb KYJIBTY-
pPBI 00IecTBa W BJIACTBYIOIIUX CYyOHEKTOB
CHUJKAET IPOABJIEHUE CUJIBI X CIIOCOOCTBYET
IPOSIBJIEHUIO IIpaBa.

Kmo 3axonodamenv 6 cospemerHoil Poc-
cuu? Qou unmepecsv. OH 3akKpenisem &8 3a-
KoHax? B 3akoHaX npakmuuecKku He ompa-
JCeHbl UHmepecvl poccuiickozo Hapoda. H
npaso, no cymu, He 8vlpaxaem 60110 U UH-
mepecvL 601bUUHCMBA HAPOOA, eClU 3AKO-
HblL NPUHUMAIOMCA CLOCOOO0M, CILONCUBULUM-
csl 8 CO8pemMeHHOl npakmukxe zocydapcm-
6eHHOU JHcu3Hu. Imobb. He Jdonycmumb
OWUOKU ULU NOOMEeHbL CO2JACOBAHHOI 60-
AU Hapoda 6o.sell KOHCOLUOUPOBAHHOIL O10-
pokpamuu uau kaacca (Hayuu), cuedyem
NnPpUHUMAmMb 8aXdcHellulue 3aKOHbL Ha pege-
pendyme, KAK 9mMo NPUHAMO 60 6CeX UUBU-
JU308AHHBLX CMPAHAX.
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Iseannixoe Iean. IIpa6o ax popma éuparxcenna cunu.

Ha ocHosi cydicens gidomux pociiicbkux opucmie 0aemuvcs po3ymiHHs CYMHOCMI Npasa ax upa-
JHCEHHS COUIANLbHOL CUNU 68 KOHKDEMHO-ICMOPUYHUX YMOBAX AK IHCMPYMeHmy 6 pykax 0epiHcasHoL
8aadu 0ns obmedxrceHHs c80600U KepOBAHO2z0 Helo CYCniabemea, okpemux iozo induesidie. Iloxasa-
HO, W0 KOX}CeH iHOUBi0 GiAbHUIL He 6 MipYy pieHOCMi 3 KUMOCh, & 8 Mipy cmaénenHs 00 61a0u.
Knmouwosi cnoea: npaso i cuna, cnpagedausicms i enada, Qinocodis npasa.

Ivannikov Ivan. Right as an expression of power.

On the basis of opinions given by renowned domestic legal understanding of the essence of law
as an expression of social forces in the concrete historical conditions as a tool in the hands of
state authorities to restrict freedom to manage its society, its separate individuals. It is
shown that every individual is free not to the extent of equality with someone, and the extent
of the relationship to the government.

Key words: the right and the power, justice and power, philosophy of law.
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