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Òàðàñ Òèëèê,
êàíäèäàò þðèäè÷íèõ íàóê,
äîöåíò êàôåäðè òðàíñïîðòíîãî ïðàâà
Êè¿âñüêî¿ äåðæàâíî¿ àêàäåì³¿ âîäíîãî òðàíñïîðòó
³ìåí³ ãåòüìàíà Ïåòðà Êîíàøåâè÷à-Ñàãàéäà÷íîãî

ПРОБЛЕМНІ ПИТАННЯ ЗАКОНОДАВЧОГО РЕГУЛЮВАННЯ
РЕАЛІЗАЦІЇ ЖИТЛОВИХ ПРАВ ГРОМАДЯН

Ó ñòàòò³ êîìïëåêñíî äîñë³äæóþòüñÿ ïðîáëåìí³ ïèòàííÿ ðåàë³çàö³¿ æèòëîâèõ ïðàâ
ãðîìàäÿí. Àíàë³çóþòüñÿ òåîðåòèêî-ïðàâîâ³ ïèòàííÿ çàêîíîäàâ÷îãî ðåãóëþâàííÿ çàçíà-
÷åíèõ ïðàâîâ³äíîñèí.
Íà îñíîâ³ ç’ÿñóâàííÿ ñóòíîñò³ ïðàâîâèõ íîðì ôîðìóëþþòüñÿ ïðàêòè÷í³ ïðîïîçèö³¿ ³ ðå-
êîìåíäàö³¿ ùîäî óäîñêîíàëåííÿ öèâ³ëüíîãî òà æèòëîâîãî çàêîíîäàâñòâà ç ìåòîþ óäî-
ñêîíàëåííÿ çàêîíîäàâ÷îãî ðåãóëþâàííÿ íàëåæíî¿ ðåàë³çàö³¿ ïðàâà êîæíîãî íà æèëî.
Êëþ÷îâ³ ñëîâà: ïðàâî íà æèòëî, æèòëîâ³ ïðàâîâ³äíîñèíè, ïðèïèíåííÿ æèòëîâèõ ïðàâ,
æèòëî.

Êîæåí ç íàñ ïîòðåáóº äàõó íà ãîëî-
âîþ, òîáòî æèòëà. À ïðîöåñè ùîäî éîãî
îòðèìàííÿ (êîðèñòóâàííÿ, âëàñí³ñòü),
ïîë³ïøåííÿ æèòëîâèõ óìîâ ÷àñòî º îä-
íèì ç îñíîâíèõ çàâäàíü, ÿê³ ñòàâèòü ïå-
ðåä ñîáîþ ëþäèíà (ãðîìàäÿíèí) ïðîòÿ-
ãîì óñüîãî ñâîãî æèòòÿ.

Â³äïîâ³äíî äî Êîíñòèòóö³¿ Óêðà¿íè
ôóíêö³ºþ äåðæàâè º çàáåçïå÷åííÿ ïðàâà
ãðîìàäÿí íà æèòëî. Çîêðåìà öå ñòîñó-
ºòüñÿ îñ³á, êîòð³ ïîòðåáóþòü ñîö³àëüíîãî
çàõèñòó, ÿêèì æèòëî íàäàºòüñÿ äåðæà-
âîþ é îðãàíàìè ì³ñöåâîãî ñàìîâðÿäóâàí-
íÿ áåçîïëàòíî àáî çà äîñòóïíó äëÿ íèõ
ïëàòó â³äïîâ³äíî äî çàêîíó. Ó çâ’ÿçêó ç
öèì ñîö³àëüíà ñïðÿìîâàí³ñòü æèòëîâî¿
ïîë³òèêè äåðæàâè ìàº áóòè ñïðÿìîâàíà
íà: âèçíà÷åííÿ êàòåãîð³é òà ðîçðîáëåííÿ
ìåõàí³çìó íàäàííÿ äîïîìîãè ìàëîçàáåç-
ïå÷åíèì ãðîìàäÿíàì Óêðà¿íè, ÿê³ íå ìà-
þòü æèòëà ÷è ìàþòü íåäîñòàòíþ éîãî
ê³ëüê³ñòü; ãàðàíòóâàííÿ ñòàá³ëüíîñò³
æèòëîâèõ ïðàâ ãðîìàäÿí; çàáåçïå÷åííÿ
äîñòóïíîñò³ æèòëà ÷åðåç íàä³éí³ ô³íàí-
ñîâ³ ìåõàí³çìè; ñòâîðåííÿ óìîâ äëÿ æèò-
ëîâîãî áóä³âíèöòâà îñîáàì, ùî ìîæóòü
çàäîâîëüíèòè ñâî¿ æèòëîâ³ ïîòðåáè ñàìî-
ñò³éíî.

17.02.2006 ð. Ì³í³ñòåðñòâî òîðã³âë³
ÑØÀ âèçíàëî ðèíêîâèé ñòàòóñ åêîíî-
ì³êè Óêðà¿íè [1]. Çàçíà÷åíèì ð³øåííÿì
ÑØÀ, ïîì³æ ³íøîãî, ôàêòè÷íî ï³äòâåð-
äèëè, ùî â Óêðà¿í³ â³äáóëàñü ñòðóêòóðíà
ðåôîðìà âëàñíîñò³ ³ ïðàâî ïðèâàòíî¿
âëàñíîñò³ º íåïîðóøíèì.

Çà òàêèõ óìîâ çàäîâîëåííÿ ãðîìàäÿ-
íàìè ñâî¿õ æèòëîâèõ ïîòðåá ïîâèííî
çä³éñíþâàòèñÿ ð³çíèìè øëÿõàìè. Âîäíî-
÷àñ íàøà äåðæàâà ïîâèííà ãàðàíòóâàòè
ìîæëèâ³ñòü êîðèñòóâàííÿ æèòëîì äëÿ
êîæíîãî ãðîìàäÿíèíà.

Ïåðåõ³ä äî ðèíêîâèõ â³äíîñèí îáóìî-
âèâ íåîáõ³äí³ñòü ñòâîðåííÿ â³äïîâ³äíî¿
íîðìàòèâíî¿ áàçè, ùî ´ðóíòóºòüñÿ íà
íîðìàõ Êîíñòèòóö³¿ Óêðà¿íè. Ïëàòîñïðî-
ìîæí³ ãðîìàäÿíè, ÿê³ ïîòðåáóþòü æèòëà,
çàáåçïå÷óþòü ñâî¿ æèòëîâ³ ïîòðåáè ïðè-
âàòíî-ïðàâîâèì øëÿõîì, íå ñïîä³âàþ-
÷èñü îòðèìàòè â êîðèñòóâàííÿ áåçîïëàò-
íå æèòëî äåðæàâíîãî òà êîìóíàëüíîãî
æèòëîâèõ ôîíä³â.

Ïèòàííÿì ïðèâàòíî-ïðàâîâîãî ðåãó-
ëþâàííÿ æèòëîâèõ ïðàâîâ³äíîñèí ïðè-
ä³ëÿëàñÿ çíà÷íà óâàãà, çîêðåìà òàêèìè
â÷åíèìè ÿê Ñ. Ñ. Àëåêñººâ, Ñ. ². Àñêíà-
ç³é, ². À. Á³ðþêîâ, Ñ. Í. Áðàòóñü,
². Ë. Áðàóäå, Â. Ñ. Ãîïàí÷óê, Â. Ï. Ãðè-
áàíîâ, Î. Â. Äçåðà, Þ. Î. Çà³êà,
Î. À. Êðàñàâ÷èêîâ, Ë. Â. Êðàøåíèííè-
êîâ, Â. À. Êðîéòîð, ². Ì. Êó÷åðåíêî,
ª. Î. Ì³÷óð³í, Ì. ². Ñ³á³ëüîâ, Ñ. Î. Ñë³ï-
÷åíêî, Î. Â. Ñîáîëºâ, À. À. Òèòîâ,
Þ. Ê. Òîëñòîé, Þ. Ñ. ×åðâîíèé òà ³í.

Ìåòà ö³º¿ ñòàòò³ — âèçíà÷èòè îñîáëè-
âîñò³ ïðàâîâîãî ðåãóëþâàííÿ æèòëîâèõ
â³äíîñèí â óìîâàõ ðèíêîâî¿ åêîíîì³êè,
ç’ÿñóâàòè ñï³ââ³äíîøåííÿ æèòëîâîãî çà-
êîíîäàâñòâà ³ç öèâ³ëüíèì, âèçíà÷èòè
ñóòí³ñòü, çì³ñò æèòëîâèõ ïðàâîâ³äíîñèí
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òà âèçíà÷èòè øëÿõè óäîñêîíàëåííÿ éîãî
ïðàâîâîãî ðåãóëþâàííÿ.

Æèòëîâèé ðèíîê äàº ìîæëèâ³ñòü
îïòèìàëüíî âèð³øèòè ïðîáëåìó ïåðåðîç-
ïîä³ëó âæå íàÿâíîãî æèòëîâîãî ôîíäó. Â
òîé ñàìèé ÷àñ ó çâ’ÿçêó ³ç íåñïðèÿòëèâè-
ìè òåíäåíö³ÿìè ðîçâèòêó åêîíîì³êè äåð-
æàâà íå â çìîç³ âèð³øèòè æèòëîâó ïðîá-
ëåìó äëÿ ñîö³àëüíî íåçàõèùåíèõ ãðîìà-
äÿí. Âîäíî÷àñ Æèòëîâèé êîäåêñ ÓÐÑÐ
1983 ð. òàê³ ìîæëèâîñò³ íàäàº.

Ðàçîì ³ç òèì, ð³çêå çãîðòàííÿ ñîö³àëü-
íî¿ ³íôðàñòðóêòóðè, ùî ñêëàëîñÿ ó ñôåð³
çàäîâîëåííÿ æèòëîâèõ ïîòðåá íàñåëåí-
íÿ, âèäàºòüñÿ íåâèïðàâäàíèì ÿê ç åêîíî-
ì³÷íî¿, ïîë³òè÷íî¿, òàê ³ç ïðàâîâî¿ òî÷êè
çîðó. Æèòëîâèé ðèíîê íå º çàñîáîì äëÿ
âèð³øåííÿ æèòëîâèõ ïðîáëåì. Ó ñó÷àñ-
íîìó ñóñï³ëüñòâ³ ïîâèííà áóòè ñòâîðåíà
ñèñòåìà çàäîâîëåííÿ æèòëîâèõ ïîòðåá
ãðîìàäÿí Óêðà¿íè ó ð³çíèõ ôîðìàõ. Ó
áàãàòüîõ ðîçâèíóòèõ êðà¿íàõ ç ðèíêîâîþ
åêîíîì³êîþ æèòëîâèé ôîíä íå º ïðèâàò-
íèì. Òàê, ó Í³ìå÷÷èí³ á³ëüø³ñòü áàãàòî-
êâàðòèðíèõ áóäèíê³â, îñîáëèâî ó âåëè-
êèõ ì³ñòàõ, íàëåæèòü áóä³âåëüíèì
êîðïîðàö³ÿì òà ³íâåñòèö³éíèì êîìïà-
í³ÿì. Íåçâàæàþ÷è íà çíà÷íó ô³íàíñîâó
äîïîìîãó, ÿêó äåðæàâà íàäàº ãðîìàäÿ-
íàì ïðè êóï³âë³ êâàðòèð àáî áóä³âíèöòâ³
³íäèâ³äóàëüíîãî áóäèíêó (äî 1/3 âàðòî-
ñò³ áóäèíêó), ðîçâèòêó ³ïîòå÷íîãî êðåäè-
òóâàííÿ, á³ëüø³ñòü ãðîìàäÿí º îðåíäàòî-
ðàìè, à íå âëàñíèêàìè æèòëà [2].

Âïðîâàäæåííÿ ïðèâàòíîïðàâîâèõ â³ä-
íîñèí ó æèòëîâó ñôåðó îäíî÷àñíî ç ð³ç-
êèì çãîðòàííÿì ñèñòåìè ðîçïîä³ëó æèò-
ëà â ïîðÿäêó ÷åðãîâîñò³, ùî ñòàëîñÿ â ñó-
ñï³ëüñòâ³, îá’ºêòèâíî ïðèçâåëè äî çàãî-
ñòðåííÿ æèòëîâî¿ ïðîáëåìè, îñê³ëüêè ïå-
ðåäóñ³ì ñòðàæäàþòü æèòëîâ³ ³íòåðåñè
òèõ ãðîìàäÿí, ÿê³ íå â çìîç³ â ìàòåð³àëü-
íîìó ïëàí³ çàäîâîëüíèòè ñåáå æèòëîì,
õî÷à íå íàëåæàòü äî êàòåãîð³¿ ñîö³àëüíî-
íåçàõèùåíèõ ãðîìàäÿí Óêðà¿íè: äåðæàâ-
í³ ñëóæáîâö³, íàóêîâ³ ïðàö³âíèêè, íàé-
ìàí³ ïðàö³âíèêè, ìîëîäü, ïåíñ³îíåðè. Â
Óêðà¿í³ â³äñóòíÿ â³äïîâ³äíà ñèñòåìà çà-
áåçïå÷åííÿ æèòëîì, ÿêà â ðîçâèíóòèõ
ðèíêîâèõ êðà¿íàõ ôîðìóâàëàñü ïðîòÿãîì
äåñÿòèð³÷ ³ íàâ³òü ñòîë³òü.

Ñë³ä ïîãîäèòèñÿ ç òèì, ùî ñòâîðåííÿ
â³äïîâ³äíî¿ ðèíêîâî¿ ³íôðàñòðóêòóðè,
ïîñòóïîâèé â³äõ³ä â³ä ðîçïîä³ëó æèòëà
ñåðåä ìàëîçàáåçïå÷åíèõ, ñòâîðåííÿ òàê
çâàíîãî ñåðåäíüîãî êëàñó â ê³íöåâîìó ðà-
õóíêó ïðèâåäå äî òîãî, ùî äåäàë³ á³ëüøå
÷èñëî ãðîìàäÿí çìîæå ïðèäáàòè æèòëî

çà ðàõóíîê âëàñíèõ êîøò³â àáî îòðèìàí-
íÿ ñïðàâåäëèâèõ êðåäèò³â.

Àëå íà åòàï³ ïåðåõîäó â³ä ñòàðî¿ ñèñòå-
ìè æèòëà äî íîâî¿ äåðæàâà ïîâíîþ
ì³ðîþ ïîâèííà ãàðàíòóâàòè íå ò³ëüêè ïî-
ë³òè÷í³, à é ñîö³àëüíî-åêîíîì³÷í³ ïðàâà
ãðîìàäÿí. Íà ïåðåõ³äíîìó åòàï³ òÿãàð
ïðàâîâîãî ðåãóëþâàííÿ ìóñèòü âçÿòè íà
ñåáå ñàìå íîâèé Æèòëîâèé êîäåêñ ÿê
îñíîâíèé íîðìàòèâíèé àêò ïåðåõ³äíîãî
ïåð³îäó.

Ó ñ³÷í³ 2004 ð. îäíî÷àñíî ç Öèâ³ëü-
íèì êîäåêñîì Óêðà¿íè [3] íàáðàëè ÷èí-
í³ñòü Ñ³ìåéíèé [4] òà Ãîñïîäàðñüêèé [5]
êîäåêñè Óêðà¿íè, ÿê³ òèì ÷è ³íøèì ÷è-
íîì ðåãóëþþòü æèòëîâ³ â³äíîñèíè, ùî
ñêëàäàþòüñÿ â ïðèâàòíîïðàâîâ³é ñôåð³.
Òîìó ïîòðåáóþòü äîêîð³ííî¿ çì³íè ÷èíí³
çàêîíîäàâ÷³ òà ³íø³ íîðìàòèâí³ àêòè,
ïðèéíÿò³ ç 1983 ð. òà çà ðîêè íåçàëåæíî-
ñò³ Óêðà¿íè, â³äïîâ³äíî äî öèâ³ëüíî-ïðà-
âîâèõ çàñàä, âèçíà÷åíèõ Öèâ³ëüíèì êî-
äåêñîì Óêðà¿íè. Íåîáõ³äíî ïðèéíÿòè
íèçêó íîðìàòèâíèõ àêò³â, ùî íå âè÷åð-
ïóºòüñÿ ò³ëüêè ïðèéíÿòòÿì íîâîãî Öè-
â³ëüíîãî êîäåêñó. Ïîñòàëà ïîòðåáà ó
øâèäêîìó ïðèéíÿòò³ íîâîãî Æèòëîâîãî
êîäåêñó Óêðà¿íè, ÿêèé áè êîäèô³êóâàâ
íîâå æèòëîâå çàêîíîäàâñòâî Óêðà¿íè,
óñóâàâ áè ïðîãàëèíè ïðàâîâîãî ðåãóëþ-
âàííÿ ó æèòëîâ³é ñôåð³.

Íåîáõ³äí³ñòü ïðèéíÿòòÿ íîâîãî Æèò-
ëîâîãî êîäåêñó Óêðà¿íè, çóìîâëåíà ñî-
ö³àëüíî-åêîíîì³÷íèìè óìîâàìè ðîçâèò-
êó ñóñï³ëüñòâà, ïåðåõîäîì äî ðèíêîâî¿
åêîíîì³êè òà ñó÷àñíèõ ñâ³òîâèõ íîðì ³
ñòàíäàðò³â ñóñï³ëüíîãî æèòòÿ, â òîìó
÷èñë³ ó æèòëîâ³é ñôåð³, íå âèêëèêàº
ñóìí³â³â.

Â þðèäè÷í³é ë³òåðàòóð³ êàòåãîð³¿
«ïðèâàòíîãî» é «ïóáë³÷íîãî», ÿê³ îðãà-
í³÷íî ïîºäíóþòüñÿ â æèòëîâîìó ïðàâ³,
ðîçóì³þòü ³ ÿê àíàëîã ïðèâàòíîãî ïðàâà,
³ ÿê ñîö³àëüí³ àñïåêòè ðåãóëþâàííÿ ïðè-
âàòíèõ â³äíîñèí, ³ ÿê òàê³, ùî ðåãóëþ-
þòü òîðãîâèé îá³ã òà äåÿê³ ñóì³æí³ â³ä-
íîñèíè [6].

Òîìó íèí³ âäîñêîíàëåííÿ öèâ³ëüíîãî
ïðàâà ïîëÿãàº íå ó âðåãóëþâàíí³ ÿêíàé-
øèðøîãî êîëà ìàéíîâèõ òà îñîáèñòèõ
íåìàéíîâèõ â³äíîñèí ó æèòëîâ³é ñôåð³,
à â ïðèéíÿòò³ íîâîãî Æèòëîâîãî êîäåê-
ñó, ÿêèé ïîâèíåí ðåãóëþâàòè âñå êîëî
â³äíîñèí, ùî âèíèêàþòü ó æèòëîâ³é ñôå-
ð³. Â³äïîâ³äíî äî ñò. 2112 Öèâ³ëüíîãî êî-
äåêñó Ëàòâ³éñüêî¿ ðåñïóáë³êè íà ðîçâè-
òîê Öèâ³ëüíîãî êîäåêñó ïðèéíÿòî îêðå-
ìèé Çàêîí ïðî íàéì ïðèì³ùåíü [7]. Öè-
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â³ëüíèé òà Æèòëîâèé êîäåêñè ïîâèíí³
ñï³ââ³äíîñèòèñü íå ÿê ð³çí³, ÿê, çîêðåìà,
Öèâ³ëüíèé òà Ãîñïîäàðñüêèé, à îðãàí³÷-
íî äîïîâíþâàòè îäèí îäíîãî, ÿê öå âè-
ð³øåíî ó íîâèõ Öèâ³ëüíîìó òà Ñ³ìåéíî-
ìó êîäåêñàõ Óêðà¿íè.

Äëÿ óñóíåííÿ ïðîãàëèí ó ïðàâîâîìó
ðåãóëþâàíí³ 12.01.2006 ð. áóëî ïðèéíÿ-
òî ñïåö³àëüíèé Çàêîí Óêðà¿íè «Ïðî
æèòëîâèé ôîíä ñîö³àëüíîãî ïðèçíà÷åí-
íÿ». Ïîòðåáóþòü äîêîð³ííî¿ çì³íè ÷èíí³
çàêîíîäàâ÷³ òà ³íø³ íîðìàòèâí³ àêòè,
ïðèéíÿò³ çà ðîêè íåçàëåæíîñò³ Óêðà¿íè,
ùî ðåãóëþþòü ïðàâîâ³ â³äíîñèíè ó æèò-
ëîâ³é ñôåð³. Àêòóàëüí³ñòü ïðèéíÿòòÿ íî-
âîãî ÆÊ çóìîâëþºòüñÿ íåîáõ³äí³ñòþ
ïðÿìîãî âòðó÷àííÿ äåðæàâè äëÿ çàõèñòó
æèòëîâèõ ïðàâ òà çàêîííèõ ³íòåðåñ³â
ãðîìàäÿí.

Òàê, ï³ä ÷àñ îäíîãî ç íàóêîâèõ ç³áðàíü
äîêòîð þðèäè÷íèõ íàóê, ïðîôåñîð, àêà-
äåì³ê ÍÀÏðÍ Óêðà¿íè Í. Ñ. Êóçíºöîâà
íàãîëîñèëà íà íåîáõ³äíîñò³ àêòèâ³çàö³¿
íàóêîâèõ äîñë³äæåíü ç àêòóàëüíèõ æèò-
ëîâèõ ïðîáëåì é óñóíåííÿ ïåâíîãî â³ä-
ñòàâàííÿ â³ä ð³âíÿ, äîñÿãíóòîãî â öüîìó
íàïðÿì³ íàóêîâöÿìè ç äåÿêèõ ³íøèõ
êðà¿í êîëèøíüîãî ÑÐÑÐ. Íèí³ æ â Óêðà-
¿í³ âî÷åâèäü áðàêóº äèñåðòàö³é, ìîíîãðà-
ô³é òà íàóêîâèõ çàõîä³â, ïðèñâÿ÷åíèõ
ïðàâîâ³é ðåãëàìåíòàö³¿ ñóñï³ëüíèõ â³ä-
íîñèí ó æèòëîâ³é ñôåð³. Äî òîãî æ, óâàãà
äî öèõ ïèòàíü ç áîêó â³ò÷èçíÿíèõ ïàðëà-
ìåíòàð³â º ðàäøå åï³çîäè÷íîþ, â³äïîâ³ä-
í³ çàêîíîäàâ÷³ çì³íè — íå çàâæäè äî-
ñòàòíüî âèâ³ðåíèìè (ÿñêðàâèì ïðèêëà-
äîì öüîãî º, íà äóìêó Í. Ñ. Êóçíºöîâî¿,
çàïðîâàäæåííÿ ³íñòèòóòó äîâ³ð÷î¿ âëàñ-
íîñò³, ÿêèé «íå âïèñóºòüñÿ» â ³äå¿, ÿê³
çàêëàäåí³ â Öèâ³ëüíîìó êîäåêñ³ Óêðà¿-
íè), à ïðîåêò íîâîãî Æèòëîâîãî êîäåêñó
íàëåæíèì ÷èíîì íå êîðåñïîíäóºòüñÿ ç
îñíîâíèìè çàñàäàìè öèâ³ëüíîãî çàêîíî-
äàâñòâà.

Äîêòîð þðèäè÷íèõ íàóê, ïðîôåñîð,
çàñòóïíèê äèðåêòîðà ç íàóêîâî¿ ðîáîòè
Íàóêîâî-äîñë³äíîãî ³íñòèòóòó ïðèâàòíî-
ãî ïðàâà ³ ï³äïðèºìíèöòâà ³ìåí³ àêàäå-
ì³êà Ô. Ã. Áóð÷àêà ÍÀÏðÍ Óêðà¿íè
Ì. Ê. Ãàëÿíòè÷ ï³ääàâ êðèòèö³ íàÿâíèé
ñòàí íîðìàòèâíî-ïðàâîâîãî ðåãóëþâàííÿ
æèòëîâèõ â³äíîñèí, ùî â³äð³çíÿºòüñÿ íå-
âèïðàâäàíî âåëèêîþ ê³ëüê³ñòþ áëàíêåò-
íèõ íîðì, ÿê³ íåð³äêî â³äñèëàþòü äî ùå
íå ïðèéíÿòèõ ïðàâîâèõ àêò³â. Â³í âèñëî-
âèâ ñâî¿ ïðîïîçèö³¿ ùîäî: ïåðåõîäó äî
âèêîðèñòàííÿ ÿê ãîëîâíîãî êðèòåð³þ
ïðè öåíòðàë³çîâàíîìó ðîçïîä³ë³ æèòëà

ð³âíÿ äîõîä³â ãðîìàäÿí, ùî ïîòðåáóþòü
ïîë³ïøåííÿ æèòëîâèõ óìîâ; çàì³íè òå-
ïåð³øí³õ ÷åðã íà îòðèìàííÿ æèòëà ìåõà-
í³çìàìè íàäàííÿ ï³ëüãîâèõ äåðæàâíèõ
êðåäèò³â íà áóä³âíèöòâî àáî êóï³âëþ
æèòëà; íåäîïóñòèìîñò³ âèñåëåííÿ îñîáè
³ç çàéìàíîãî íåþ ïîìåøêàííÿ áåç íàäàí-
íÿ ³íøîãî ó ðàç³ çâåðíåííÿ ñòÿãíåííÿ íà
öå æèòëî; ðîçâèòêó çàêîíîäàâñòâà ïðî
æèòëîâó êîîïåðàö³þ, êîòðà çäàòíà âíåñ-
òè ³ñòîòíèé âíåñîê ó âèð³øåííÿ æèòëî-
âî¿ ïðîáëåìè. Ì. Ê. Ãàëÿíòè÷ òàêîæ îá-
´ðóíòóâàâ ïîãëÿä íà æèòëîâå ïðàâî ÿê
ï³äãàëóçü öèâ³ëüíîãî ïðàâà çâàæàþ÷è íà
òå, ùî âîíî ñïðÿìîâàíå íà çàäîâîëåííÿ
íàñàìïåðåä ïðèâàòíèõ ïðàâ ãðîìàäÿí.

Äîêòîð þðèäè÷íèõ íàóê, ïðîôåñîð,
÷ëåí-êîðåñïîíäåíò ÍÀÏðÍ Óêðà¿íè
À. Ñ. Äîâãåðò â³äçíà÷èâ ³ñíóâàííÿ ó
æèòëîâ³é ñôåð³ ïðèðîäíî¿ ñèñòåìè ïðà-
âîâ³äíîñèí. Ïðè÷îìó â³äïîâ³äí³ ïðèâàò-
í³ â³äíîñèíè ìàéæå ïîâí³ñòþ «îõîïëå-
íî» ÷èííèì Öèâ³ëüíèì êîäåêñîì Óêðà-
¿íè. Âîäíî÷àñ ñë³ä çâàæàòè íà òå, ùî ÖÊ
îð³ºíòîâàíèé íà ðèíêîâ³ â³äíîñèíè, òîä³
ÿê æèòëîâ³ ÷åðãè, ââàæàº ïðîôåñîð
À. Ñ. Äîâãåðò, º ñâîºð³äíèìè «îñêîëêàìè
³íøèõ öèâ³ë³çàö³é». Òîæ òàêà ñèòóàö³ÿ
çóìîâëþº ïîñò³éíó áîðîòüáó ì³æ íîâèì ³
ñòàðèì. Çâàæàþ÷è íà çàçíà÷åíå, â÷åíèé
çàïðîïîíóâàâ òàêå: óñóíóòè äóáëþâàííÿ
ó Æèòëîâîìó êîäåêñ³ ïîëîæåíü Öèâ³ëü-
íîãî êîäåêñó Óêðà¿íè ³ Êîíñòèòóö³¿
Óêðà¿íè òà âèâåñòè ç Æèòëîâîãî êîäåêñó
âñ³ ïðèâàòíîïðàâîâ³ íîðìè; ïðèéíÿòè çà-
ì³ñòü öüîãî Êîäåêñó ê³ëüêà ñïåö³àëüíèõ
çàêîí³â, à çãîäîì ñòâîðèòè ö³ë³ñíèé çâ³ä
íîðìàòèâíèõ àêò³â ó çàçíà÷åí³é ñôåð³
ïðàâîâîãî ðåãóëþâàííÿ.

Ôîðìóâàííÿ ðèíêîâèõ â³äíîñèí ó
æèòëîâ³é ñôåð³, ïåðø çà âñå, âèìàãàº
îíîâëåííÿ æèòëîâîãî çàêîíîäàâñòâà
øëÿõîì ïðèéíÿòòÿ íîâîãî Æèòëîâîãî
êîäåêñó [8]. Õî÷à ñåðåä íàóêîâö³â òà
ïðàêòèê³â òðèâàº äèñêóñ³ÿ, â³äïîâ³äíî
äî ÿêî¿ âèñëîâëþºòüñÿ äóìêà, ùî Æèò-
ëîâèé êîäåêñ íå ïîòð³áíèé. Ìàéæå 70%
æèòëîâèõ â³äíîñèí ðåãóëþþòüñÿ Öè-
â³ëüíèì êîäåêñîì, à òîìó ì³ñöå Æèòëî-
âîãî êîäåêñó ïîâèíåí ïîñ³ñòè Çàêîí
«Ïðî ñîö³àëüíå çàáåçïå÷åííÿ æèòëîì».
Ç ïðèõèëüíèêàìè òàêî¿ êîíöåïö³¿ ñë³ä
íå ïîãîäèòèñÿ ç îãëÿäó íà òå, ùî: äîñâ³ä
Ðîñ³¿ ñâ³ä÷èòü, ùî ñàìå ïðèéíÿòòÿ Æèò-
ëîâîãî êîäåêñó Ðîñ³¿ äàëî ìîæëèâ³ñòü ³ç
01.03.2005 ð. êîìïëåêñíî âðåãóëþâàòè
æèòëîâó ñôåðó. Â Ðîñ³¿ Æèòëîâèé ³ Öè-
â³ëüíèé êîäåêñè îðãàí³÷íî äîïîâíþþòü
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îäèí îäíîãî. Ïðîåêòè ÆÊ ðîçðîáëÿëèñÿ
Êàá³íåòîì Ì³í³ñòð³â Óêðà¿íè ³ íàâ³òü
îïóáë³êîâóâàëèñÿ äëÿ øèðîêîãî îáãîâî-
ðåííÿ ùå ó 2001 ð. [9]. 07.07.2005 ð. áó-
ëî ïðèéíÿòî íîâèé Æèòëîâèé êîäåêñ
Óêðà¿íè, ÿêèé íåâäîâç³ áóâ âåòîâàíèé
Ïðåçèäåíòîì Óêðà¿íè. Ç 01.01.2007 ð.
íàáðàâ ÷èííîñò³ Çàêîí Óêðà¿íè «Ïðî
æèòëîâèé ôîíä ñîö³àëüíîãî ïðèçíà÷åí-
íÿ» [10], ÿêèé â íåçì³ííîìó âèãëÿä³ çà-
ëèøàº Æèòëîâèé êîäåêñ ÓÐÑÐ 1983 ðî-
êó. Ñë³ä çàçíà÷èòè, ùî äîêóìåíò âêðàé
íåîáõ³äíèé, îñê³ëüêè â³äíîñèíè, ïîâ’ÿ-
çàí³ ç êîðèñòóâàííÿì æèëèìè ïðèì³-
ùåííÿìè, ïðàâîì âëàñíîñò³ íà æèòëî ðå-
ãóëþþòüñÿ çíà÷íîþ ê³ëüê³ñòþ íîðìàòèâ-
íèõ àêò³â, ó òîìó ÷èñë³ ï³äçàêîííèõ, ùî
óñêëàäíþº ïðàâîâå ðåãóëþâàííÿ öèõ ïè-
òàíü. Çà â³äñóòíîñò³ ñïåö³àëüíîãî æèòëî-
âîãî çàêîíîäàâñòâà ðèíîê æèòëà ôóíê-
ö³îíóº çà çàãàëüíèìè ïðàâèëàìè ðèíêó
íåðóõîìîñò³.

Ïîðóøåíå ïèòàííÿ íàáóâàº ùå á³ëü-
øî¿ àêòóàëüíîñò³ ó çâ’ÿçêó ç îñòàíí³ìè
ïîä³ÿìè, ÿê³ â³äáóâàþòüñÿ â íàø³é êðà-
¿í³. Ïåðåñåëåíö³ ç Êðèìó òà ñõ³äíèõ îá-
ëàñòåé Óêðà¿íè ôàêòè÷íî çàëèøèëèñÿ
ñàì íà ñàì ç³ ñâî¿ìè íàãàëüíèìè ïðîáëå-
ìàìè, â ïåðøó ÷åðãó, çàáåçïå÷åííÿ íà-
ëåæíèì æèòëîì. Äàíå ïèòàííÿ çàëè-
øàºòüñÿ òàêîæ çàêîíîäàâ÷î íå âðåãóëüî-
âàíèì.

Äåðæàâà ìàº ïîñò³éíî ïðàöþâàòè íàä
ï³äâèùåííÿì ð³âíÿ çàáåçïå÷åííÿ ãðîìà-
äÿí, ÿê³ ïîòðåáóþòü ïîë³ïøåííÿ æèòëî-
âèõ óìîâ â³äïîâ³äíî äî çàêîíîäàâñòâà,
æèòëîì øëÿõîì óäîñêîíàëåííÿ ³ñíóþ-
÷îãî òà çàïðîâàäæåííÿ íîâîãî åôåêòèâ-
íîãî ô³íàíñîâî-³íâåñòèö³éíîãî ìåõàí³ç-
ìó äåðæàâíî¿ ï³äòðèìêè áóä³âíèöòâà
(ïðèäáàííÿ) äîñòóïíîãî æèòëà.

Íàîñòàíîê ñë³ä íàãàäàòè ãàðàíò³¿ äåð-
æàâè, ÿê³ ïåðåäáà÷åí³ ñò. 47 Êîíñòèòó-
ö³¿ — Îñíîâíîãî Çàêîíó Óêðà¿íè.

Ó ÷. 1 íàçâàíî¿ ñòàòò³ çàçíà÷åíî, ùî
êîæåí ìàº ïðàâî íà æèòëî. Äåðæàâà
ñòâîðþº óìîâè, çà ÿêèõ êîæíèé ãðîìà-
äÿíèí ìàòèìå çìîãó ïîáóäóâàòè æèòëî,
ïðèäáàòè éîãî ó âëàñí³ñòü àáî âçÿòè â
îðåíäó.

×àñòèíîþ 2 çàçíà÷åíî¿ ñòàòò³ ãàðàí-
òóºòüñÿ, ùî ãðîìàäÿíàì, ÿê³ ïîòðåáóþòü

ñîö³àëüíîãî çàõèñòó, æèòëî íàäàºòüñÿ
äåðæàâîþ òà îðãàíàìè ì³ñöåâîãî ñàìî-
âðÿäóâàííÿ áåçîïëàòíî àáî çà äîñòóïíó
äëÿ íèõ ïëàòó â³äïîâ³äíî äî çàêîíó.

Òðåòÿ ÷àñòèíà âêàçàíî¿ ñòàòò³ ãîâî-
ðèòü, ùî í³õòî íå ìîæå áóòè ïðèìóñîâî
ïîçáàâëåíèé æèòëà ³íàêøå ÿê íà ï³äñòà-
â³ çàêîíó çà ð³øåííÿì ñóäó.

Íà îñíîâ³ ïðîâåäåíîãî àíàë³çó ìîæå-
ìî çðîáèòè ïåâí³ âèñíîâêè.

1. Íåîáõ³äíå ïîäàëüøå, á³ëüø ä³ºâå
âäîñêîíàëåííÿ ïðàâîâîãî ðåãóëþâàííÿ ó
ñôåð³ æèòëîâèõ â³äíîñèí ç ìåòîþ çàáåç-
ïå÷åííÿ íàëåæíî¿ ðåàë³çàö³¿ ïðàâà êîæ-
íîãî íà æèòëî, ÿêå ïåðåäáà÷åíå òà ìàº
áóòè ãàðàíòîâàíå ñò. 47 Êîíñòèòóö³¿
Óêðà¿íè.

2. Ìåòîäîëîã³ÿ ðîçâèòêó æèòëîâîãî
ïðàâà â ïåð³îä ðîçáóäîâè ðèíêîâî¿ åêîíî-
ì³êè ïåðåäáà÷àº íåîáõ³äí³ñòü ñèñòåìíî-
ãî, êîìïëåêñíîãî ï³äõîäó äî âèçíà÷åííÿ
ñôåðè äåðæàâíîãî ðåãóëþâàííÿ æèòëî-
âèì ôîíäîì, âðàõóâàííÿ éîãî îðãàí³÷íî-
ãî ïîºäíàííÿ ç ðèíêîâèì ðåãóëþâàííÿì
òà âèêîðèñòàííÿì äîñâ³äó ³íøèõ êðà¿í
ñâ³òó â ö³é ñôåð³.

3. Ñòàíîâëåííÿ Óêðà¿íè ÿê ñîö³àëüíî¿
äåðæàâè ìîæëèâå ò³ëüêè çà óìîâè íà-
ä³éíîãî ôóíêö³îíóâàííÿ åêîíîì³êè, à
îñê³ëüêè ïðîáëåìè ðîçâèòêó æèòëîâîãî
ïðàâà íå çíàéøëè ñâîãî â³äîáðàæåííÿ ³
íàâ³òü ÷àñòêîâîãî âèð³øåííÿ ó â³äïîâ³ä-
íèõ íîðìàòèâíî-ïðàâîâèõ àêòàõ æèò-
ëîâîãî çàêîíîäàâñòâà, òî æèòëîâå çàêî-
íîäàâñòâî âèìàãàº äîêîð³ííîãî ðåôîðìó-
âàííÿ, ïðè öüîìó íå ñë³ä çàáóâàòè çäî-
áóòêè é äîñÿãíåííÿ ïîïåðåäíüî¿, â³äïðà-
öüîâàíî¿ ðîêàìè ïðàâîâî¿ ñèñòåìè çàáåç-
ïå÷åííÿ ãðîìàäÿí æèòëîì, äëÿ òîãî,
ùîá ó ìàéáóòíüîìó, ñïèðàþ÷èñü íà íå¿,
âèéòè íà íîâèé ÿê³ñíèé ð³âåíü ðåãóëþ-
âàííÿ öèõ â³äíîñèí.

4. Íà ñó÷àñíîìó åòàï³ íåîáõ³äíî
ñòâîðèòè îð³ºíòîâàíó íà ðèíîê ñèñòå-
ìó çàáåçïå÷åííÿ æèòëîì, â³äïîâ³äíî äî
òèõ ïðèâàòíîïðàâîâèõ çàñàä, ùî âèçíà-
÷åí³ Öèâ³ëüíèì êîäåêñîì Óêðà¿íè â³äïî-
â³äíî äî Êîíñòèòóö³¿ Óêðà¿íè.

5. Íåîáõ³äíå ÿêíàéøâèäøå âíåñåííÿ
çì³í äî ÷èííîãî çàêîíîäàâñòâà Óêðà¿íè
ç ìåòîþ äîòðèìàííÿ äåðæàâîþ âçÿòèõ
íà ñåáå ãàðàíò³é.
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Òûëûê Òàðàñ. Ïðîáëåìíûå âîïðîñû çàêîíîäàòåëüíîãî óðåãóëèðîâàíèÿ æèëèùíûõ
ïðàâ ãðàæäàí.
Â ñòàòüå êîìïëåêñíî èññëåäóþòñÿ ïðîáëåìíûå âîïðîñû ðåàëèçàöèè æèëèùíûõ ïðàâ
ãðàæäàí. Àíàëèçèðóþòñÿ òåîðåòèêî-ïðàâîâûå âîïðîñû çàêîíîäàòåëüíîãî óðåãóëèðîâà-
íèÿ äàííûõ ïðàâîîòíîøåíèé.
Íà îñíîâå âûÿâëåíèÿ ñóùíîñòè ïðàâîâûõ íîðì ôîðìóëèðóþòñÿ ïðàêòè÷åñêèå ïðåäëî-
æåíèÿ è ðåêîìåíäàöèè ïî ñîâåðøåíñòâîâàíèþ ãðàæäàíñêîãî è æèëèùíîãî çàêîíîäàòåëü-
ñòâà ñ öåëüþ óñîâåðøåíñòâîâàíèÿ çàêîíîäàòåëüíîãî ðåãóëèðîâàíèÿ íàäëåæàùåé ðåàëè-
çàöèè ïðàâ êàæäîãî íà æèëüå.
Êëþ÷åâûå ñëîâà: ïðàâî íà æèëüå, æèëèùíûå ïðàâîîòíîøåíèÿ, ïðåêðàùåíèå æèëèù-
íûõ ïðàâ, æèëèùå.

Tylyk Òaras. Citizen’s housing rights: problematic issues in current legislation.
This article is about problematic issues in realization of the housing rights by the citizens. It
analyses the theory and the practice of legal regulations on housing rights.
In order to improve the civil and housing law the practical proposals are formed. They could
be used to adjust current legislation on housing law relationships.
It concluded on the need for further, more effective improvement of legal regulation of
housing relations to ensure proper implementation of the right to housing which must be
provided and guaranteed by Article 47 of the Constitution of Ukraine.
Methodology for housing rights during the development of market economy implies the need
for systematic and comprehensive approach to the determination of policy areas housing,
taking into account its organic combination of market regulation and the experience of other
countries in this area.
The formation of Ukraine as a social state is possible only if reliable functioning of the
economy, and because the problem of housing law not reflected and partly addressed in
the relevant legal acts of the housing legislation, housing legislation requires fundamental
reform, it should not be forgotten and achievements previous achievements, waste years
of legal system of public housing, so that in the future, based on it, to go to a new level of
regulation of these relations.
Therefore, at this stage it is necessary to create market-oriented system of housing, according
to those principles of private law, that the Civil Code of Ukraine in accordance with the
Constitution of Ukraine. Although the Civil Code of Ukraine aimed at realization of housing
rights of individual subjective, but it just does not end there.
It is necessary to quickly amending the current legislation of Ukraine to comply with the
assumed guarantees.
Key words: the right to housing, housing law, housing law termination, house.
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