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Çîÿ Ìåëüíèê,
êàíäèäàò þðèäè÷íèõ íàóê

ДО ПИТАННЯ СУДОВОЇ ПРАКТИКИ,
ЗАСТОСУВАННЯ СПОСОБІВ ЗАХИСТУ

ЦИВІЛЬНИХ ПРАВ ТА ІНТЕРЕСІВ

Ñòàòòÿ ïðèñâÿ÷åíà îãëÿäó àêòóàëüíèõ ïèòàíü ñóäîâî¿ ïðàêòèêè, ïîâ’ÿçàíèõ ³ç çàñòî-
ñóâàííÿì ñïîñîá³â çàõèñòó öèâ³ëüíèõ ïðàâ òà ³íòåðåñ³â. Ó çâ’ÿçêó ³ç â³äñóòí³ñòþ â ÷èí-
íîìó çàêîíîäàâñòâ³ ïîíÿòòÿ «ñïîñîáè çàõèñòó ïðàâà» çàïðîïîíîâàíî âëàñíå âèçíà÷åí-
íÿ, ðîçãëÿíóòî õàðàêòåð ñèñòåìè ñïîñîá³â çàõèñòó öèâ³ëüíèõ ïðàâ òà ìîæëèâ³ñòü
çàõèñòó ïîðóøåíîãî ïðàâà ó ñïîñ³á, ùî ïðÿìî íå ïåðåäáà÷åíèé çàêîíîì, íàïðèêëàä øëÿ-
õîì âèçíàííÿ äîãîâîðó íåóêëàäåíèì. Òàêîæ çàïðîïîíîâàí³ çì³íè äî çàêîíîäàâñòâà, ÿê³ á
óñóíóëè ñóïåðå÷íîñò³ â çàñòîñóâàíí³ ñïîñîá³â çàõèñòó òà íåîäíàêîâó ñóäîâó ïðàêòèêó.
Êëþ÷îâ³ ñëîâà: ñïîñîáè çàõèñòó, öèâ³ëüí³ ïðàâà, äîãîâ³ð, ñóäîâà ïðàêòèêà.

Íåîáõ³äíîþ óìîâîþ còàíîâëåííÿ äå-
ìîêðàòè÷íî¿ ïðàâîâî¿ äåðæàâè º íå ëèøå
íàä³ëåííÿ îñ³á, ÿê³ ïåðåáóâàþòü ï³ä ¿¿
þðèñäèêö³ºþ, øèðîêèì êîìïëåêñîì
ïðàâ ³ ñâîáîä, à é ñòâîðåííÿ â³äïîâ³äíîãî
ìåõàí³çìó ¿õ âèçíàííÿ, äîòðèìàííÿ òà
åôåêòèâíîãî çàõèñòó. Îñê³ëüêè òàêèé çà-
õèñò çä³éñíþºòüñÿ íàñàìïåðåä ñóäàìè,
ïðîáëåìà îêðåñëåííÿ êîëà ñïîñîá³â çà-
õèñòó öèâ³ëüíèõ ïðàâ òà ³íòåðåñ³â ³ ç’ÿ-
ñóâàííÿ ìåõàí³çì³â ¿õ ä³¿ ìàº íàäçâè÷àé-
íî âàæëèâå çíà÷åííÿ äëÿ ðåàëüíîãî
âïðîâàäæåííÿ â ñóñï³ëüí³ â³äíîñèíè çà-
êð³ïëåíîãî ó ÷. 1 ñò. 8 Êîíñòèòóö³¿ Óê-
ðà¿íè ïðèíöèïó âåðõîâåíñòâà ïðàâà.

Ïðîáëåìàì çàõèñòó öèâ³ëüíèõ ïðàâ òà
³íòåðåñ³â ïðèä³ëÿëàñÿ óâàãà òàêèõ â÷å-
íèõ, ÿê Î. Î. Êðàñàâ÷èêîâ, Ì. Ñ. Ìàëå-
¿í, À. Ï. Ñåðãººâ, Â. ². Òåðòèøí³êîâ,
Ñ. ². Áîáóõ, Ã. À. Ñâåðäëèê, Å. Ë. Ñòðà-
óí³íã òà ³í. Çàçíà÷åí³ ïèòàííÿ äîñ³ íå
âòðà÷àþòü ñâîº¿ àêòóàëüíîñò³, îñê³ëüêè
íåâ³ä’ºìíîþ ñêëàäîâîþ ðåàë³çàö³¿ áóäü-
ÿêîãî öèâ³ëüíîãî ïðàâà º íå ëèøå éîãî
çàõèùåí³ñòü â³ä áóäü-ÿêèõ ïîñÿãàíü íà
ð³âí³ çàêîíó, à é ðåàëüíà ìîæëèâ³ñòü
çà³íòåðåñîâàíîãî ñóá’ºêòà ñêîðèñòàòè-
ñÿ â³äïîâ³äíèìè ìåõàí³çìàìè òàêîãî çà-
õèñòó.

Öèâ³ëüíå çàêîíîäàâñòâî, íà æàëü, íå
äàº âèçíà÷åííÿ (â ÷îìó, áåçïåðå÷íî, º íå-
îáõ³äí³ñòü) ïîíÿòòÿ ñïîñîá³â çàõèñòó
öèâ³ëüíèõ ïðàâ òà ³íòåðåñ³â. Ñüîãîäí³
ïèòàííÿ çàõèñòó ñóäîì öèâ³ëüíèõ ïðàâ

òà ³íòåðåñ³â ó êîíòåêñò³ çàñòîñóâàííÿ
âêàçàíèõ íîðì çàëèøàºòüñÿ âêðàé àêòó-
àëüíèì, îñîáëèâî ó çâ’ÿçêó ³ç çàáåçïå-
÷åííÿì ºäíîñò³ ñóäîâî¿ ïðàêòèêè òà çà-
êîíîäàâ÷èì çàêð³ïëåííÿì åôåêòèâíèõ
³íñòðóìåíò³â ïðàâîâîãî çàáåçïå÷åííÿ çà-
õèñòó ïðàâ òà ³íòåðåñ³â ó÷àñíèê³â öè-
â³ëüíèõ ïðàâîâ³äíîñèí, ùî º îäíèì ³ç
íàéâàæëèâ³øèõ çàâäàíü äåðæàâè.

Â³äñóòí³ñòü íàëåæíîãî ïðàâîâîãî âðå-
ãóëþâàííÿ òà ñóïåðå÷í³ñòü îêðåìèõ ïî-
ëîæåíü ÷èííîãî çàêîíîäàâñòâà âèêëèêàº
áàãàòî ïðîáëåì ïðè çàñòîñóâàíí³ ïåðåä-
áà÷åíèõ âêàçàíèìè íîðìàìè ñïîñîá³â çà-
õèñòó, ùî â á³ëüøîñò³ âèïàäê³â ïîçáàâ-
ëÿº ¿õ åôåêòèâíîñò³ òà ³ñòîòíî óñêëàä-
íþº çä³éñíåííÿ ñóäîì çàõèñòó ïîðóøå-
íèõ öèâ³ëüíèõ ïðàâ òà ³íòåðåñ³â ó÷àñíè-
ê³â ñï³ðíèõ ïðàâîâ³äíîñèí. Ç’ÿñóâàííÿ
ñóò³ ïðàâîâîãî çàõèñòó ìàº íàäçâè÷àéíî
âàæëèâå çíà÷åííÿ, òèì á³ëüøå, ùî â
ïðàâîâ³é ë³òåðàòóð³ öÿ êàòåãîð³ÿ ç îãëÿ-
äó íà ¿¿ áàãàòîàñïåêòí³ñòü òëóìà÷èòüñÿ
íåîäíîçíà÷íî.

Ïðàâî íà çàõèñò ââàæàºòüñÿ îäíèì ç
îñíîâíèõ åëåìåíò³â áóäü-ÿêîãî öèâ³ëüíî-
ãî ïðàâà é âèçíà÷àºòüñÿ ÿê íîðìàòèâíî
âðåãóëüîâàíà ìîæëèâ³ñòü óïðàâîìî÷åíî-
ãî ñóá’ºêòà çàñòîñîâóâàòè çàñîáè ïðàâî-
îõîðîííîãî õàðàêòåðó äëÿ â³äíîâëåííÿ
ïîðóøåíîãî ïðàâà òà çàñòîñîâóâàííÿ ïå-
ðåäáà÷åíèõ çàêîíîì ìåòîä³â äëÿ ïðèïè-
íåííÿ ä³é, âíàñë³äîê ÿêèõ ïðàâî áóëî ïî-
ðóøåíî [1].
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Äî õàðàêòåðíèõ îçíàê ïðàâà íà çàõèñò
â³äíîñÿòü òàê³: 1) âîíî º ì³ðîþ ìîæëèâî¿
ïîâåä³íêè óïðàâîìî÷åíî¿ îñîáè, àëå ïî-
â’ÿçàíî¿ ëèøå ³ç çàñòîñóâàííÿì ìîæëè-
âîñòåé ïðàâîîõîðîííîãî õàðàêòåðó; 2) çà-
çíà÷åí³ ìîæëèâîñò³ ïîâèíí³ â³äïîâ³äàòè
õàðàêòåðó ñàìîãî ñóá’ºêòèâíîãî ïðàâà;
3) çà ñâî¿ì çì³ñòîì ïðàâî íà çàõèñò, ÿê ³
ñóá’ºêòèâíå ïðàâî â ö³ëîìó, âêëþ÷àº ðÿä
ìîæëèâîñòåé ïðàâîîõîðîííîãî õàðàêòå-
ðó, çäàòíèõ ãàðàíòóâàòè ñóá’ºêòèâíå
ïðàâî íà âñ³õ åòàïàõ éîãî ðåàë³çàö³¿ [2].

Ó çâ’ÿçêó ç òèì, ùî â ÷èííîìó çàêîíî-
äàâñòâ³ íåìàº âèçíà÷åííÿ ïîíÿòòÿ «ñïî-
ñîáè çàõèñòó ïðàâà», ïðîäîâæóþòüñÿ
äèñêóñ³¿ ç öüîãî ïèòàííÿ ñåðåä â³äîìèõ
þðèñò³â-â÷åíèõ òà ïðàêòèê³â. ²ñíóþ÷³ â
þðèäè÷í³é ë³òåðàòóð³ ï³äõîäè äî ôîðìó-
ëþâàííÿ ïîíÿòòÿ ñïîñîáó çàõèñòó öè-
â³ëüíèõ ïðàâ óìîâíî ìîæíà ïîä³ëèòè íà
òàê³ ãðóïè: 1) ï³ä ñïîñîáîì çàõèñòó ðîçó-
ì³þòüñÿ «çàõîäè»; 2) ï³ä ñïîñîáîì çàõèñ-
òó ðîçóì³þòüñÿ «çàñîáè»; 3) ï³ä ñïîñîáîì
çàõèñòó ðîçóì³þòüñÿ «ä³¿»; 4) ï³ä ñïîñî-
áîì çàõèñòó ðîçóì³þòüñÿ «âèìîãè».

Á³ëüø³ñòü ïðàâíèê³â ñïîñ³á çàõèñòó
öèâ³ëüíèõ ïðàâ âèçíà÷àþòü ÿê çàñ³á ÷è
ñïîñ³á âïëèâó, âèçíà÷åíèé çàêîíîì
[3; 4]. Íàãîëîøóþ÷è íà íåîáõ³äíîñò³ ðîç-
ð³çíÿòè ïîíÿòòÿ «ñïîñîáè çàõèñòó» òà
«çàñîáè çàõèñòó», Ñ. ². Áîáóõ ñïîñîáè çà-
õèñòó âèçíà÷àº ÿê ïåâíîãî ðîäó ä³ÿëü-
í³ñòü ñóá’ºêòà ïðàâà, à çàõîäè çàõèñòó —
ÿê çàêð³ïëåí³ çàêîíîì ìàòåð³àëüíî-
ïðàâîâ³ çàõîäè, çà äîïîìîãîþ ÿêèõ çä³é-
ñíþºòüñÿ â³äíîâëåííÿ (âèçíàííÿ) ïîðó-
øåíèõ (îñïîðþâàíèõ) ïðàâ ³ ñïðàâëÿºòü-
ñÿ âïëèâ íà ïðàâîïîðóøíèêà [5].

Íà ï³äñòàâ³ àíàë³çó òà óçàãàëüíåííÿ
³ñíóþ÷èõ ó ë³òåðàòóð³ âèçíà÷åíü òà ñóò-
í³ñíèõ îçíàê ìîæíà âèçíà÷èòè ïîíÿòòÿ
«ñïîñ³á çàõèñòó öèâ³ëüíîãî ïðàâà» ÿê çó-
ìîâëåíèé çîáîâ’ÿçàííÿìè, ùî ïîõîäÿòü
ç ì³æíàðîäíèõ äîãîâîð³â Óêðà¿íè, çàñíî-
âàíèé íà ïîëîæåííÿõ Êîíñòèòóö³¿ Óêðà-
¿íè òà çàêîíàõ ³ ðåàë³çóºòüñÿ íà çàñàäàõ:
äèñïîçèòèâíîñò³ — ïîòåíö³éíèì àáî ðå-
àëüíèì ïîçèâà÷åì; çàêîííîñò³ â êîíòåê-
ñò³ óõâàëåííÿ ñóäîâîãî ð³øåííÿ çà íà-
ñë³äêàìè ðîçãëÿäó ïîçîâíî¿ çàÿâè àáî
êëîïîòàííÿ — ñóäîì; íàëåæíîñò³ òà äîá-
ðîâ³ëüíîñò³ âèêîíàííÿ àáî âíàñë³äîê çà-

áåçïå÷åíîãî äåðæàâîþ â ðàç³ â³äìîâè â³ä
äîáðîâ³ëüíîãî âèêîíàííÿ — ïîòåíö³é-
íèì àáî ðåàëüíèì â³äïîâ³äà÷åì, çàõ³ä
àêòèâíî¿ ïîâåä³íêè, íàñë³äêîì ÿêîãî º
çàõèñò ïîðóøåíîãî, íåâèçíàíîãî àáî
îñïîðþâàíîãî öèâ³ëüíîãî ñóá’ºêòèâíîãî
ïðàâà.

Ïðîòå â á³ëüøîñò³ âèïàäê³â âèçíàííÿ
ò³º¿ ÷è ³íøî¿ ä³¿ ÿê ñïîñîáó çàõèñòó ïî-
â’ÿçóºòüñÿ ³ç çàêð³ïëåííÿì ¿¿ â íîðìà-
òèâíèõ äîêóìåíòàõ. ²íøèìè ñëîâàìè,
âèá³ð ñóá’ºêòà îáìåæåíèé ñïîñîáàìè çà-
õèñòó, ïðÿìî çàçíà÷åíèìè â íîðìàòèâ-
íî-ïðàâîâîìó àêò³. Â³äïîâ³äíî, â³äñóò-
í³ñòü ó çàêîí³ ïîëîæåííÿ ïðî äàíèé
ñïîñ³á çàõèñòó îçíà÷àº â³äñóòí³ñòü ñàìî-
ãî ñïîñîáó ÿê ìîæëèâîãî âàð³àíòó ïîâå-
ä³íêè óïîâíîâàæåíî¿ îñîáè ó âèïàäêó ïî-
ðóøåííÿ ¿¿ ïðàâà ÷è îõîðîíþâàíîãî
çàêîíîì ³íòåðåñó.

Çâàæàþ÷è íà çàçíà÷åíå, âàæëèâèì
âèäàºòüñÿ ïèòàííÿ ùîäî õàðàêòåðó ïåðå-
ë³êó ñïîñîá³â çàõèñòó öèâ³ëüíèõ ïðàâ,
âèêëàäåíèõ ó ñò. 16 Öèâ³ëüíîãî êîäåêñó
(äàë³ — ÖÊ) — º â³í çàêðèòèì ÷è â³äêðè-
òèì. ßêùî âèçíàòè éîãî çàêðèòèì, òî
áóäü-ÿêà ïîçîâíà âèìîãà, ùî ñôîðìóëüî-
âàíà ³íàêøå, í³æ ó ñò. 16 ÖÊ, à òàêîæ ³í-
øèìè çàêîíàìè, áóäå â³äõèëÿòèñü ÿê íå-
íàëåæíà. ßêùî æ âèçíàòè, ùî ïåðåë³ê
ñïîñîá³â çàõèñòó íîñèòü â³äêðèòèé õà-
ðàêòåð, òî ñóä çîáîâ’ÿçàíèé ðîçãëÿíóòè
áóäü-ÿêó ïîçîâíó âèìîãó íåçàëåæíî â³ä
òîãî, ÿê ïîçèâà÷ ñôîðìóëþâàâ ïîçîâíó
çàÿâó.

Ìåòîþ äàíî¿ ñòàòò³ º âèçíà÷åííÿ õà-
ðàêòåðó ñèñòåìè ñïîñîá³â çàõèñòó öè-
â³ëüíèõ ïðàâ ³ â³äïîâ³äíî ïðàêòè÷í³ ïè-
òàííÿ ðåàë³çàö³¿ ïðàâà íà ñóäîâèé çàõèñò
ïîðóøåíîãî öèâ³ëüíîãî ïðàâà ó ñïîñ³á,
ùî ïðÿìî íå ïåðåäáà÷åíèé çàêîíîì.

Ðîçãëÿíåìî òà ïðîàíàë³çóºìî äåÿê³
ïðèêëàäè ñóäîâî¿ ïðàêòèêè ùîäî çàñòî-
ñóâàííÿ ñïîñîá³â çàõèñòó, íå ïåðåäáà÷å-
íèõ ñò. 16 ÖÊ. Çîêðåìà ñóäàìè ðîçãëÿäà-
ëèñÿ ñïðàâè çà ïîçîâàìè ùîäî: âèçíàííÿ
íåçàêîííèìè ä³é íîòàð³óñà òà çîáîâ’ÿ-
çàííÿ éîãî â÷èíèòè ïåâí³ ä³¿, çîáîâ’ÿçàí-
íÿ ïåðåäàòè ìàéíî â ñòàòóòíèé êàï³òàë,
âèçíàííÿ íåçàêîííèì ð³øåííÿ çáîð³â
ñï³ââëàñíèê³â ìàéíîâèõ ïà¿â, ïðèïèíåí-
íÿ ïðàâà âëàñíîñò³ ó ñï³ëüíîìó ìàéí³;
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âèçíàííÿ äîñóäîâîãî ïîïåðåäæåííÿ íå-
ä³éñíèì, ï³äïèñàííÿ àêòà çäà÷³-ïðèé-
ìàííÿ âèêîíàíèõ ðîá³ò, ïðî çîáîâ’ÿçàí-
íÿ â³äïîâ³äà÷à ï³äïèñàòè àêò âñòàíîâ-
ëåííÿ ìåæ, ïåðåäàííÿ ìàéíà òà ³í.

Íàïðèêëàä, ×åðâîíîàðì³éñüêèì ðà-
éîííèì ñóäîì Æèòîìèðñüêî¿ îáëàñò³
óõâàëåíî ð³øåííÿ ïðî âèçíàííÿ äîãîâîðó
³ïîòåêè ïðèïèíåíèì (ñïðàâà ¹ 2-103).

Áîãóíñüêèì ðàéñóäîì ì. Æèòîìèðà ó
ñïðàâ³ ¹ 2-3276 óõâàëåíî ð³øåííÿ ïðî
çîáîâ’ÿçàííÿ îäíîãî ³ç ñïàäêîºìö³â —
â³äïîâ³äà÷à íàäàòè ³íøîìó ñïàäêî-
ºìöþ — ïîçèâà÷ö³ ïðàâîâñòàíîâëþþ÷³
äîêóìåíòè íà ñïàäêîâå ìàéíî äëÿ îôîðì-
ëåííÿ ñïàäùèíè, õî÷à çàêîíîì ïåðåäáà-
÷åíèé ³íøèé ïîðÿäîê âèð³øåííÿ öüîãî
ïèòàííÿ.

Òàêîæ ïîçèâà÷³ çâåðòàëèñÿ äî ñóäó ç
âèìîãàìè ïðî âèçíàííÿ äîãîâîðó ÷èí-
íèì, ïðîäîâæåíèì, òàêèì, ùî íå ñóïåðå-
÷èòü ÷èííîìó çàêîíîäàâñòâó, âèçíàííÿ
äîãîâîðó íåóêëàäåíèì. Îñòàíí³é ïðè-
êëàä âæå äîñèòü äîâãî º ïðåäìåòîì ñóïå-
ðå÷îê â þðèäè÷í³é íàóö³ òà ïðàêòèö³.

Àêòóàëüí³ñòü ïèòàííÿ âèçíàííÿ ïðà-
âî÷èíó òàêèì, ùî íå â³äáóâñÿ (äîãîâî-
ðó — íåóêëàäåíèì), ïîëÿãàº â íåîáõ³äíî-
ñò³ âèçíà÷åííÿ ïðàâîâî¿ ïðèðîäè öüîãî
ÿâèùà òà ïðàâîâèõ íàñë³äê³â éîãî âè-
íèêíåííÿ. Ñêëàäí³ñòü äàíîãî ïèòàííÿ
îáóìîâëåíà òèì, ùî â³äïîâ³äíî äî ïîëî-
æåíü öèâ³ëüíîãî çàêîíîäàâñòâà òàêèé
ïðàâî÷èí, ç îäíîãî áîêó, íå ìîæå ñïðè-
÷èíèòè íàñòàííÿ ïðàâîâèõ íàñë³äê³â, à ç
³íøîãî — äëÿ ä³éñíîñò³ ïðàâî÷èíó äî-
ñòàòíüî ëèøå éîãî ñïðÿìîâàíîñò³ íà íà-
ñòàííÿ ïðàâîâèõ íàñë³äê³â, à íå ¿õ áåçïî-
ñåðåäíº íàñòàííÿ.

Òàêèé ñïîñ³á çàõèñòó ïîðóøåíèõ
ïðàâ, ÿê âèçíàííÿ äîãîâîðó íåóêëàäå-
íèì, ìàº ïðàâî íà ³ñíóâàííÿ ïðèíàéìí³
òîìó, ùî òàêèì ÷èíîì ìîæóòü áóòè çà-
õèùåí³ ïðàâà ó÷àñíèê³â äîãîâîðó, à òà-
êîæ òîìó, ùî öåé ñïîñ³á ïðÿìî íå ñóïå-
ðå÷èòü çàêîíó. Òîáòî, çà çàãàëüíèìè
ïðàâèëàìè, äîãîâ³ð ââàæàºòüñÿ íåóêëà-
äåíèì, ó âèïàäêàõ: à) íåäîñÿãíåííÿ äî-
ìîâëåíîñò³ ñòîð³í ç óñ³õ ³ñòîòíèõ óìîâ;
á) íåäîòðèìàííÿ ïåðåäáà÷åíî¿ çàêîíîì
ôîðìè äîãîâîðó; â) íåçä³éñíåííÿ äåðæàâ-
íî¿ ðåºñòðàö³¿ äîãîâîðó, äëÿ ÿêîãî çàêî-
íîì ïåðåäáà÷åíà éîãî äåðæàâíà ðåºñòðà-
ö³ÿ; ã) íåçä³éñíåííÿ íîòàð³àëüíîãî ïî-

ñâ³ä÷åííÿ, ÿêùî íàñë³äêîì òàêèõ ä³é çà-
êîíîì íå ïåðåäáà÷åíî íåä³éñí³ñòü äîãî-
âîðó. Òàê, çã³äíî ç ïîëîæåííÿì ÷. 2
ñò. 205 ÖÊ ïðàâî÷èí, äëÿ ÿêîãî çàêîíîì
íå âñòàíîâëåíà îáîâ’ÿçêîâà ïèñüìîâà
ôîðìà, ââàæàºòüñÿ â÷èíåíèì, ÿêùî ïî-
âåä³íêà ñòîð³í çàñâ³ä÷óº ¿õíþ âîëþ äî
íàñòàííÿ â³äïîâ³äíèõ ïðàâîâèõ íàñë³ä-
ê³â. Òàêèì ÷èíîì, ïðàâî÷èí, äëÿ ÿêîãî
çàêîíîì âñòàíîâëåíà îáîâ’ÿçêîâà ïèñü-
ìîâà ôîðìà, íå ââàæàºòüñÿ â÷èíåíèì,
ÿêùî îñîáîþ íå äîòðèìàíî â³äïîâ³äíî¿
ôîðìè.

Äåÿê³ ïðàâíèêè ïðîïîíóþòü â³äìîâè-
òèñü â³ä ïîíÿòòÿ «íåóêëàäåíèé äîãîâ³ð»,
îñê³ëüêè ï³ä íèì ïðèéíÿòî ðîçóì³òè äî-
ìîâëåí³ñòü, ÿêà õàðàêòåðèçóºòüñÿ îçíà-
êàìè íåä³éñíîãî äîãîâîðó. Ïðè öüîìó
ïðàâîâ³äíîñèíè, ÿê³ âèíèêàþòü ì³æ ñòî-
ðîíàìè íåóêëàäåíîãî äîãîâîðó, â ðàç³
éîãî âèêîíàííÿ ïîâèíí³ ïîòÿãíóòè ïðà-
âîâ³ íàñë³äêè, àíàëîã³÷í³ íàñë³äêàì íå-
ä³éñíîñò³ ïðàâî÷èíó.

Ïðîòå çàïåðå÷åííÿ ³ñíóâàííÿ ïðîáëå-
ìè íåóêëàäåíîãî äîãîâîðó íå ïðèçâîäèòü
äî ¿¿ ðîçâ’ÿçàííÿ. Çîêðåìà íåäîñÿãíåííÿ
ñòîðîíàìè çãîäè ç íåîáõ³äíèõ ³ñòîòíèõ
óìîâ íå ñòâîðþº äîãîâîðó ôàêòè÷íî, òîá-
òî òàêèé äîãîâ³ð â³äñóòí³é îá’ºêòèâíî. Ó
ñâîþ ÷åðãó, óêëàäåííÿ íåä³éñíîãî äîãî-
âîðó âêàçóº íà òå, ùî õî÷à â³í îá’ºêòèâ-
íî ³ñíóº, àëå íå ³ñíóº þðèäè÷íî, ³ â
çâ’ÿçêó ç öèì íå ïîðîäæóº öèâ³ëüíèõ
ïðàâ ³ þðèäè÷íèõ îáîâ’ÿçê³â. Îòæå, íå-
óêëàäåíèé ³ íåä³éñíèé ïðàâî÷èíè, íà
ïåðøèé ïîãëÿä, ïîðîäæóþòü àíàëîã³÷í³
ïðàâîâ³ íàñë³äêè, òîáòî íå ïîðîäæóþòü
æîäíèõ. Àëå íåä³éñíèé äîãîâ³ð ïîðî-
äæóº ïðàâîâ³ íàñë³äêè, ÿê³ ïîâ’ÿçàí³ ç
éîãî íåä³éñí³ñòþ, ùî, âëàñíå, ³ â³äð³çíÿº
éîãî â³ä íåóêëàäåíîãî äîãîâîðó.

Òàê, Âåðõîâíèé Ñóä Óêðà¿íè ó ñïðàâ³
¹ 3-58ãñ11 çàçíà÷èâ, ùî âèçíàííÿ äîãî-
âîðó ÿê íåóêëàäåíîãî ìîæå ìàòè ì³ñöå
íà ñòàä³¿ óêëàäåííÿ äîãîâîðó òîä³, êîëè
ñòîðîíè íå äîñÿãëè çãîäè ç óñ³õ ³ñòîòíèõ
óìîâ, à íå çà íàñë³äêàìè âèêîíàííÿ äî-
ãîâîðó ñòîðîíàìè. Ïîñèëàííÿ ñóä³â íà
â³äñóòí³ñòü ó ñò. 16 ÖÊ òàêîãî ñïîñîáó
çàõèñòó, ÿê âèçíàííÿ äîãîâîðó íåóêëàäå-
íèì, íå ìîæíà ââàæàòè îá´ðóíòîâàíîþ
ï³äñòàâîþ äëÿ â³äìîâè â çàñòîñóâàíí³ äà-
íîãî ñïîñîáó çà íàÿâíîñò³ òàêèõ àðãóìåí-
ò³â. Ïî-ïåðøå, çàêîíîäàâ÷î âèçíà÷åíèé
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ïåðåë³ê ñïîñîá³â çàõèñòó íå ì³ñòèòü íà-
ëåæíîãî ñïîñîáó çàõèñòó öèâ³ëüíîãî ïðà-
âà ÷è ³íòåðåñó ó òèõ âèïàäêàõ, ÿêùî îä-
íà ç³ ñòîð³í ïî÷èíàº ä³ÿòè íà ï³äñòàâ³
äîãîâîðó, óêëàäåííÿ ÿêîãî íå â³äáóëîñÿ,
àëå ïîðóøåí³ öèâ³ëüí³ ïðàâà ÷è ³íòåðåñè
³íøèõ îñ³á. Äîãîâ³ð, ÿêèé íå áóâ óêëàäå-
íèé (íàâ³òü ÿêùî â³í áóâ ï³äïèñàíèé,
àëå ìàéíî íå áóëî ïåðåäàíå ÷è ä³ÿ íå áó-
ëà â÷èíåíà), íå ìîæíà âèçíàòè íåä³é-
ñíèì, îñê³ëüêè íåìàº ùî âèçíàâàòè, íå-
ìàº ôàêòó óêëàäåííÿ äîãîâîðó.

Ïî-äðóãå, âèìîãà ïðî âèçíàííÿ äîãîâî-
ðó íåóêëàäåíèì ´ðóíòóºòüñÿ íà Êîíñòè-
òóö³¿ Óêðà¿íè òà íà çàêîí³. Òàê, ñò. 124
Êîíñòèòóö³¿ Óêðà¿íè òà ñò. 6 Êîíâåíö³¿
ïðî çàõèñò ïðàâ ëþäèíè ³ îñíîâîïîëîæ-
íèõ ñâîáîä º ï³äñòàâîþ äëÿ ïîäàííÿ òà
çàäîâîëåííÿ ïîçîâ³â ïðî âèçíàííÿ äîãî-
âîð³â íåóêëàäåíèìè, à â³äïîâ³äíèõ ïðà-
âîâ³äíîñèí — òàêèìè, ùî íå âèíèêëè.

Ç óðàõóâàííÿì òîãî, ùî ñò. 55 Êîíñòè-
òóö³¿ ãàðàíòóº êîæí³é îñîá³ ïðàâî íà ñó-
äîâèé çàõèñò éîãî ïðàâ, â ÿêîñò³ îäíîãî ç
ìîæëèâèõ ñïîñîá³â çàõèñòó ïðàâ, ùî ïî-
ðóøóþòüñÿ, çà íåäîâåäåí³ñòþ ôàêòó â³ä-
ñóòíîñò³ äîãîâ³ðíèõ â³äíîñèí (íàïðè-
êëàä, ïðåä’ÿâëåííÿ âèìîãè ïðî âèêîíàí-
íÿ çîáîâ’ÿçàíü çà íåóêëàäåíèì äîãîâî-
ðîì), ñë³ä ðîçãëÿäàòè ïðàâî îñîáè çâåð-
íóòèñÿ ç ïîçîâîì ïðî âèçíàííÿ äîãîâîðó
íåóêëàäåíèì. Áóäü-ÿêà ³íøà ïîçèö³ÿ ìî-
æå ïðèçâåñòè äî ïîðóøåííÿ êîíñòèòó-
ö³éíîãî ïðàâà îñîáè íà çàõèñò ïîðóøåíî-
ãî ïðàâà â ñóä³ [6].

Êð³ì òîãî, äîäàòêîâî öèâ³ëüíå çàêîíî-
äàâñòâî (àáç. 2 ÷. 1 ñò. 218 ÖÊ) ïåðåäáà-
÷àº çàïåðå÷åííÿ â ñóä³ ôàêòó â÷èíåííÿ
ïðàâî÷èíó.

Ïî-òðåòº, íà ï³äñòàâ³ òåçè, ùî íåóêëà-
äåíèé äîãîâ³ð íå ïîðîäæóº ïðàâ òà îáî-
â’ÿçê³â, íå ìîæíà ñòâåðäæóâàòè ïðî â³ä-
ñóòí³ñòü ñïîð³â ïðî òå, ùî ïðàâà íå áóëî
ïîðóøåíî. Íåîáõ³äíî çâàæèòè íà òó îá-
ñòàâèíó, ùî ïèòàííÿ îö³íêè äîãîâîðó ÿê
óêëàäåíîãî ÷è íåóêëàäåíîãî ïîõîäèòü
âèêëþ÷íî â³ä ó÷àñíèê³â îáóìîâëåíèõ
ïðàâîâ³äíîñèí. Òàê, îäíà ç³ ñòîð³í ìîæå
íàïîëÿãàòè íà òîìó, ùî äîãîâ³ð â³äáóâñÿ
³ â÷èíÿòè ïåâí³ ä³¿ íà âèêîíàííÿ éîãî
óìîâ. Ó òàêîìó âèïàäêó ïîðóøóâàòè-
ìåòüñÿ ÷è ñòâîðþâàòèìåòüñÿ çàãðîçà ïî-
ðóøåííÿ ïðàâ ò³º¿ ñòîðîíè, ÿêà ââàæàòè-
ìå, ùî äîãîâîðó íå áóëî.

Ïðîàíàë³çóâàâøè ñóäîâó ïðàêòèêó,
ìîæíà âèä³ëèòè äåÿê³ ïðàâîâ³ íàñë³äêè
âèçíàííÿ ïðàâî÷èíó íåâ÷èíåíèì (äîãî-
âîðó — íåóêëàäåíèì). Ïî-ïåðøå, çà çà-
ãàëüíèì ïðàâèëîì, íåóêëàäåíèé äîãîâ³ð
íå òÿãíå ïðàâîâèõ íàñë³äê³â äëÿ ñòîð³í.

Ïî-äðóãå, íàñë³äêîì âèçíàííÿ äîãîâî-
ðó íåóêëàäåíèì, âèêîíàíîãî îäí³ºþ ³ç
ñòîð³í, áóäå áåçï³äñòàâíå çáàãà÷åííÿ.

Ïî-òðåòº, äîäàòêîâ³ óãîäè äî íåóêëà-
äåíîãî äîãîâîðó òàêîæ º íåóêëàäåíèìè,
îñê³ëüêè íåóêëàäåíèé äîãîâ³ð íå ìîæå
áóòè çì³íåíèé ÷è ðîç³ðâàíèé.

Òàêèé ñïîñ³á çàõèñòó öèâ³ëüíîãî ïðà-
âà òà ³íòåðåñó, ÿê âèçíàííÿ äîãîâîðó íå-
óêëàäåíèì, ìîæå çàñòîñîâóâàòèñÿ ñóäà-
ìè ó âèïàäêàõ, êîëè ñòàâèòüñÿ ï³ä
ñóìí³â ìîìåíò óêëàäåííÿ ðåàëüíèõ äîãî-
âîð³â (êóï³âë³-ïðîäàæó, äàðóâàííÿ, çáå-
ð³ãàííÿ, ðåíòè, äîâ³÷íîãî óòðèìàííÿ, äî-
ãëÿäó, óïðàâë³ííÿ ìàéíîì, ïîçèêè,
áàíê³âñüêîãî âêëàäó, ôàêòîðèíãó). Àäæå
ëèøå òàêèé ñïîñ³á º åôåêòèâíèì ³ äî-
ö³ëüíèì ó çàçíà÷åíèõ âèïàäêàõ.

Íåîáõ³äíî âíåñòè äîïîâíåííÿ äî ÷. 2
ñò. 16 ÖÊ, âêëþ÷èâøè äî ïåðåë³êó ñïî-
ñîá³â çàõèñòó öèâ³ëüíèõ ïðàâ òà ³íòåðå-
ñ³â «âèçíàííÿ ïðàâî÷èíó íåâ÷èíåíèì»,
ùî áóäå ïðÿìîþ çàêîíîäàâ÷îþ ï³äñòàâîþ
äëÿ âèçíàííÿ ñóäàìè äîãîâîð³â íåóêëà-
äåíèìè çà íàÿâíîñò³ ñïîðó òà ïîðóøåíèõ
öèâ³ëüíèõ ïðàâ.

²ñíóþ÷à ïðàêòèêà çàñòîñóâàííÿ ñïîñî-
á³â çàõèñòó öèâ³ëüíèõ ïðàâ ïîëÿãàº â òî-
ìó, ùî çàñòîñóâàííþ ï³äëÿãàº òàêèé ñïî-
ñ³á çàõèñòó, ÿêèé ïåðåäáà÷åíèé çàêîíîì
òà (àáî) äîãîâîðîì ì³æ ñòîðîíàìè. Âè-
íÿòêîì ³ç çàçíà÷åíîãî ïðàâèëà º ñïîðè,
ùî âèïëèâàþòü ç îñîáèñòèõ íåìàéíîâèõ
â³äíîñèí, îñê³ëüêè çà ñò. 275 ÖÊ îñîáèñ-
òå íåìàéíîâå ïðàâî ìîæå áóòè çàõèùåíå
òàêîæ ³íøèì ñïîñîáîì â³äïîâ³äíî äî
çì³ñòó öüîãî ïðàâà, ñïîñîáó éîãî ïîðó-
øåííÿ òà íàñë³äê³â, ùî ñïðè÷èíèëè öå
ïîðóøåííÿ.

Ïðîòå â ë³òåðàòóð³ íàãîëîøóâàëîñÿ íà
ïðîïîçèö³¿ äîïîâíèòè àáç. 12 ÷. 2 ñò. 16
ÖÊ ïîëîæåííÿì ñò. 275 ÖÊ, ïåðåäáà÷èâ-
øè ìîæëèâ³ñòü çàõèñòó é ìàéíîâîãî ïðà-
âà ñïîñîáàìè, ÿê³ õî÷ ³ íå ïåðåäáà÷åí³ çà-
êîíàìè, àëå â³äïîâ³äàþòü çì³ñòó ïîðó-
øåíîãî ïðàâà, ñïîñîáó éîãî ïîðóøåííÿ
òà íàñë³äêàì, ñïðè÷èíåíèì ïîðóøåííÿì
[7]. ÖÊ íàäàº ïðàâî ñòîðîíàì âðåãóëþâà-

15

2/2015

ÏÈÒÀÍÍß ÐÎÇÂÈÒÊÓ ÏÐÈÂÀÒÍÎÃÎ ÏÐÀÂÀ



òè â äîãîâîð³ ñïîñîáè çàõèñòó, ÿê³ íå ïå-
ðåäáà÷åíî çàêîíîì, ïðîòå àíàë³ç ñóäîâî¿
ïðàêòèêè ñâ³ä÷èòü, ùî òàê³ âèïàäêè º
íå÷àñòèìè.

Ïðàâî — öå äèíàì³÷íà ñèñòåìà, âëàñ-
òèâîñò³ ÿêî¿ ï³ääàþòüñÿ çì³íàì ó ïðîöåñ³
ðîçâèòêó ëþäñüêîãî ñóñï³ëüñòâà. Â³äïî-
â³äíî, é öèâ³ëüíå ïðàâî ÿê ãàëóçü ïðàâà
ïîáóäîâàíå íà ïðèíöèïàõ äèíàì³÷íîñò³ ³
â³äêðèòîñò³. Âèõîäÿ÷è ç â³äêðèòîñò³ ñè-
ñòåìè öèâ³ëüíî-ïðàâîâèõ ñïîñîá³â çàõèñ-
òó, âäàëèì º âàð³àíò, ÿêèé âò³ëåíèé ó
Öèâ³ëüíîìó êîäåêñ³ Àçåðáàéäæàíó,
ñò. 18 ÿêîãî âñòàíîâëþº, ùî çàõèñò öè-
â³ëüíèõ ïðàâ çä³éñíþºòüñÿ â ïåðåäáà÷å-
íîìó çàêîíîì ïîðÿäêó ³ ñïîñîáàìè, ÿê³
íå ñóïåðå÷àòü çàêîíó, ñóñï³ëüíîìó ïî-
ðÿäêó ³ ìîðàë³.

Âèçíà÷åííÿ ñò. 16 ÖÊ ñïîñîá³â çàõèñ-
òó öèâ³ëüíèõ ïðàâ òà ³íòåðåñ³â ìàº âàæ-
ëèâå çíà÷åííÿ â çàõèñò³ ïîðóøåíèõ, íå-
âèçíàíèõ àáî îñïîðþâàíèõ ïðàâ, ñâîáîä
÷è ³íòåðåñ³â ô³çè÷íèõ îñ³á, ïðàâ òà ³íòå-
ðåñ³â þðèäè÷íèõ îñ³á, ³íòåðåñ³â äåðæà-
âè. Îäíàê âèìîãè ö³º¿ ñòàòò³ ³ ñò. 4 ÖÏÊ
ñòîñîâíî òîãî, ùî çàçíà÷åí³ ïðàâà òà ³í-
òåðåñè ìîæóòü çàõèùàòèñÿ ëèøå ñïîñî-
áàìè, ïåðåäáà÷åíèìè çàêîíîì àáî äîãî-
âîðîì, ïðèçâîäÿòü äî â³äìîâè â çàõèñò³
öèõ ïðàâ òà ³íòåðåñ³â ó ïðàâîâ³äíîñèíàõ,
äëÿ ÿêèõ çàêîíîì àáî äîãîâîðîì íå âñòà-
íîâëåíî ñïîñ³á ¿õ çàõèñòó.

Ïîëîæåííÿ öèõ ñòàòåé íå óçãîäæó-
þòüñÿ ç³ ñòàòòÿìè 55, 124 Êîíñòèòóö³¿
Óêðà¿íè, íîðìè ÿêèõ ïîøèðþþòüñÿ íà
âñ³ áåç âèíÿòêó ïðàâîâ³äíîñèíè, ùî âè-
íèêàþòü ó äåðæàâ³, çàãàëüíèìè ïðèíöè-
ïàìè ñò. 3 ÖÊ ïðî ïðàâî çâåðíåííÿ äî ñó-
äó çà çàõèñòîì òà íå â³äïîâ³äàþòü Êîí-
âåíö³¿ ïðî çàõèñò ïðàâ ëþäèíè ³ îñíîâî-
ïîëîæíèõ ñâîáîä, âèêîíàííÿ âèìîã ÿêî¿
º îáîâ’ÿçêîâèì äëÿ Óêðà¿íè. Çà ñò. 6
Êîíâåíö³¿ âèçíàºòüñÿ ïðàâî ëþäèíè íà
äîñòóï äî ïðàâîñóääÿ, à çà ¿¿ ñò. 13 — íà
åôåêòèâíèé çàñ³á çàõèñòó ïðàâ. ² öå îçíà-
÷àº, ùî îñîáà ìàº ïðàâî ïðåä’ÿâèòè â ñóä³
òàêó âèìîãó íà çàõèñò öèâ³ëüíîãî ïðàâà,
ÿêà â³äïîâ³äàº çì³ñòó ïîðóøåíîãî ïðàâà
òà õàðàêòåðó ïðàâîïîðóøåííÿ. Ïðÿìà ÷è
îïîñåðåäêîâàíà çàáîðîíà çàêîíîì íà çà-
õèñò ïåâíîãî öèâ³ëüíîãî ïðàâà ÷è ³íòåðå-
ñó íå ìîæå áóòè âèïðàâäàíîþ [8].

Ï³äñóìîâóþ÷è, âàðòî çàçíà÷èòè, ùî
âèð³øóþ÷è öèâ³ëüí³ ñïðàâè, â ïèòàííÿõ

çàñòîñóâàííÿ ñïîñîá³â çàõèñòó ñóäàìè
öèâ³ëüíèõ ïðàâ òà ³íòåðåñ³â íàëåæèòü
âðàõîâóâàòè ïîëîæåííÿ, âèêëàäåí³ â ïî-
ñòàíîâ³ Âåðõîâíîãî Ñóäó Óêðà¿íè â³ä
21.05.2012 ð., çã³äíî ç ÿêèìè çàêîíîäàâ÷³
îáìåæåííÿ ìàòåð³àëüíî-ïðàâîâèõ ñïîñî-
á³â çàõèñòó öèâ³ëüíîãî ïðàâà ÷è ³íòåðåñó
ï³äëÿãàþòü çàñòîñóâàííþ ç äîòðèìàí-
íÿì ïîëîæåíü ñòàòåé 55, 124 Êîíñòèòó-
ö³¿ Óêðà¿íè òà ñò. 13 Êîíâåíö³¿ ïðî çà-
õèñò ïðàâ ëþäèíè ³ îñíîâîïîëîæíèõ
ñâîáîä, â³äïîâ³äíî äî ÿêèõ êîæíà îñîáà
ìàº ïðàâî íà åôåêòèâíèé çàñ³á ïðàâîâîãî
çàõèñòó, íå çàáîðîíåíèé çàêîíîì.

Îñê³ëüêè ïîëîæåííÿ Êîíñòèòóö³¿
Óêðà¿íè òà Êîíâåíö³¿ ìàþòü âèùó þðè-
äè÷íó ñèëó (ñòàòò³ 8, 9 Êîíñòèòóö³¿
Óêðà¿íè), à îáìåæåííÿ ìàòåð³àëüíîãî
ïðàâà ñóïåðå÷àòü öèì ïîëîæåííÿì, ïî-
ðóøåííÿ öèâ³ëüíîãî ïðàâà ÷è öèâ³ëüíîãî
³íòåðåñó ï³äëÿãàþòü ñóäîâîìó çàõèñòó
é ó ñïîñ³á, íå ïåðåäáà÷åíèé çàêîíîì, çî-
êðåìà ñò. 16 ÖÊ, àëå ÿêèé º åôåêòèâ-
íèì çàñîáîì çàõèñòó, òîáòî òàêèì, ùî
â³äïîâ³äàº çì³ñòó ïîðóøåíîãî ïðàâà, õà-
ðàêòåðó éîãî ïîðóøåííÿ òà íàñë³äêàì,
ñïðè÷èíåíèì öèì ïîðóøåííÿì.

Â³äòàê íå ìîæíà ïîãîäèòèñÿ ç ïðàê-
òèêîþ ñóä³â, ÿê³ â³äìîâëÿþòü ó ïîçîâ³ ó
çâ’ÿçêó ç òèì, ùî ïîçèâà÷ ïðè çâåðíåíí³
äî ñóäó îáðàâ ñïîñ³á çàõèñòó, íå âñòà-
íîâëåíèé çàêîíîì àáî äîãîâîðîì äëÿ çà-
õèñòó ïðàâà ÷è ³íòåðåñó, ùî ïîðóøåí³,
íåâèçíàí³ àáî îñïîðþþòüñÿ. Ó òàêèõ âè-
ïàäêàõ ñë³ä âèõîäèòè ³ç çàãàëüíèõ çàñàä
çàõèñòó ïðàâ, ñâîáîä òà ³íòåðåñ³â, âè-
çíà÷åíèõ Êîíñòèòóö³ºþ Óêðà¿íè, Êîí-
âåíö³ºþ ïðî çàõèñò ïðàâ ëþäèíè ³ îñíî-
âîïîëîæíèõ ñâîáîä.

Íàâåäåí³ ñóïåðå÷íîñò³ ìîæóòü áóòè
óñóíóò³ â çàêîíîäàâ÷îìó ïîðÿäêó, íà-
ïðèêëàä, øëÿõîì äîïîâíåííÿ àáç. 2 ï. 10
÷. 2 ñò. 16 ÖÊ ñëîâàìè «à çà â³äñóòíî-
ñò³ òàêîãî ñïîñîáó çàõèñòó çàõèñò
ìàéíîâèõ ïðàâ ìîæå çä³éñíþâàòèñÿ òà-
êîæ ³íøèì ñïîñîáîì â³äïîâ³äíî äî çì³ñ-
òó öüîãî ïðàâà, ñïîñîáó éîãî ïîðóøåííÿ
òà íàñë³äê³â, ùî ñïðè÷èíèëè öå ïîðó-
øåííÿ». Àíàëîã³÷í³ äîïîâíåííÿ ñë³ä âíå-
ñòè äî ï. «ä» ÷. 3 ñò. 152 ÇÊ, à â ñò. 18
ÑÊ òàêå äîïîâíåííÿ âèêëàñòè îêðåìî
òðåòüîþ ÷àñòèíîþ.

ª íåîáõ³äí³ñòü ó çàêîíîäàâ÷îìó äîïîâ-
íåíí³ ÷. 2 ñò. 16 ÖÊ, â ÿê³é ñë³ä ðîçêðè-
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òè ïîíÿòòÿ ñïîñîáó çàõèñòó, ùîá çàáåç-
ïå÷èòè îäíîçíà÷í³ñòü ¿õ ðîçóì³ííÿ.

Îòæå, äèñêóñ³éíèõ ïèòàíü, ïîâ’ÿçà-
íèõ ³ç çàñòîñóâàííÿì ñïîñîá³â çàõèñòó
öèâ³ëüíèõ ïðàâ òà ³íòåðåñ³â, ó ñóäîâ³é
ïðàêòèö³ ÷èìàëî. Ó ö³é ñòàòò³ ðîçãëÿ-
íóòî ëèøå äåÿê³ ç íèõ ³ çàïðîïîíîâàíî
øëÿõè ¿õ âèð³øåííÿ, ùî áàçóþòüñÿ íà

àíàë³ç³ ïðàêòèêè Âåðõîâíîãî Ñóäó Óê-
ðà¿íè, àïåëÿö³éíèõ òà ì³ñöåâèõ ñóä³â, à
òàêîæ íà â³äïîâ³äíèõ òåîðåòè÷íèõ ðîç-
ðîáêàõ. Òîìó ïîäàëüø³ ðîçâ³äêè º ïåð-
ñïåêòèâíèìè òà íåîáõ³äíèìè, îñîáëèâî
ñòîñîâíî ñïîñîá³â, ÿê³ ïðÿìî íå ïåðåäáà-
÷åíî çàêîíîì, çîêðåìà ñò. 16 ÖÊ.
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Ìåëüíèê Çîÿ. Ê âîïðîñó ñóäåáíîé ïðàêòèêè ïðèìåíåíèÿ ñïîñîáîâ çàùèòû ãðàæäàí-
ñêèõ ïðàâ è èíòåðåñîâ.
Ñòàòüÿ ïîñâÿùåíà îáçîðó àêòóàëüíûõ âîïðîñîâ ñóäåáíîé ïðàêòèêè, ñâÿçàííûõ ñ ïðè-
ìåíåíèåì ñïîñîáîâ çàùèòû ãðàæäàíñêèõ ïðàâ è èíòåðåñîâ. Â ñâÿçè ñ îòñóòñòâèåì â
äåéñòâóþùåì çàêîíîäàòåëüñòâå ïîíÿòèÿ «ñïîñîáû çàùèòû ïðàâà» ïðåäëîæåíî ñîá-
ñòâåííîå îïðåäåëåíèå, ðàññìîòðåíû õàðàêòåð ñèñòåìû ñïîñîáîâ çàùèòû ãðàæäàíñêèõ
ïðàâ è âîçìîæíîñòü çàùèòû íàðóøåííîãî ïðàâà ñïîñîáîì, ïðÿìî íå ïðåäóñìîòðåííûì
çàêîíîì, íàïðèìåð ïóòåì ïðèçíàíèÿ äîãîâîðà íåçàêëþ÷åííûì. Òàêæå ïðåäëîæåíû èç-
ìåíåíèÿ â çàêîíîäàòåëüñòâî, êîòîðûå áû óñòðàíèëè ïðîòèâîðå÷èÿ â ïðèìåíåíèè ñïîñî-
áîâ çàùèòû è íåîäèíàêîâóþ ñóäåáíóþ ïðàêòèêó.
Êëþ÷åâûå ñëîâà: ñïîñîáû çàùèòû, ãðàæäàíñêèå ïðàâà, äîãîâîð, ñóäåáíàÿ ïðàêòèêà.

Melnyk Zoya. On the question of judicial practice involving the use of methods of
protection of civil rights and interests.
The article provides an overview of current issues of judicial practice involving the use of
methods of protection of civil rights and interests. In particular, the analysis of what is right
to protect and highlighted its characteristic signs. Due to the absence of current legislation
the concept of «methods of defence of right» offered his own definition. An important and
unsolved in judicial practice question is confession of certain action by the method of defence
of right in the case of absence of its fixing in a legislation and, accordingly, possibility of
defence of the broken right in a method which straight is not statutory. The above issues
considered by the example of the possibility of using this method of protection as confession of
agreement uncelled. However in most cases of confession of that or other action as contacts
the method of defence with fixing of it in normative documents. In other words, the choice of
subject is limited the methods of defence, straight marked in to normatively legal act.
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Accordingly, absence in the law of position about this method of defence means absence of
method as a possible variant of conduct of the authorized person in the case of violation of its
right or by the legally protected interest. The purpose of this article is a decision of character
of the system of methods of defence of civil rights and accordingly practical questions of
realization of right of judicial defence of the broken civil rights in a method which straight is
not statutory.
This method of defence civil rights and interest, as confession of agreement uncelled, can be
applied by the courts when questioned real time of the conclusion of contracts (purchase-sale,
donation, storage, rent, loan, bank deposit, factoring). It is only thus is effective and
appropriate in these cases. It is necessary to amend the Civil Code to include a list of ways of
defence of civil rights and interests «confession of agreement uncelled», that will be direct
legislative foundation for confession of agreements courts uncelled at presence of dispute and
broken civil rights.
Resolved that the restrictions ways to protect such rights as stipulated in the law or the
contract is a limitation of the right to an effective legal defense by the Constitution of
Ukraine and the Convention about defence of human rights and fundamental freedoms.
Violation of civil rights or civil interest subject to judicial protection and in the manner
provided by law, in particular Articles 16 of the Civil Code, but which is an effective remedy is
one that corresponds to the content violated rights, character of his violation, and
consequences, to caused this violation. Also proposed changes to the legislation which would
have eliminated the contradictions in the application of methods of defence and different
judicial practice.
Key words: methods of protection, civil rights, contract, litigation.
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