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Ç ïðèéíÿòòÿì ÑÊ Óêðà¿íè ³íñòèòóò
àë³ìåíòíèõ çîáîâ’ÿçàíü çàçíàâ ³ñòîòíèõ
çì³í. Ðàí³øå ðîçì³ð ³ ïîðÿäîê ñòÿãíåííÿ
àë³ìåíò³â âèçíà÷àëèñÿ ³ìïåðàòèâíèìè
íîðìàìè çàêîíó, à äîìîâëåíîñò³ ïðî ¿õ
ñïëàòó, õî÷à â ïðèíöèï³ ³ íå âèçíàâàëè-
ñÿ íåçàêîííèìè, ïðîòå íå ìîãëè áóòè
çä³éñíåí³ â ïðèìóñîâîìó ïîðÿäêó.

Â³äïîâ³äíî äî âèìîã ÷èííîãî ñ³ìåéíî-
ãî çàêîíîäàâñòâà Óêðà¿íè ïðàâà òà îáî-
â’ÿçêè ïîäðóææÿ ùîäî óòðèìàííÿ ìî-
æóòü âèíèêàòè íå ëèøå ³ç çàêîíó, à é ç
äîãîâîðó. ÑÊ Óêðà¿íè ïåðåäáà÷àº äâà ïî-
ðÿäêè ñïëàòè àë³ìåíò³â:

� ïðèìóñîâèé — çà ð³øåííÿì ñóäó àáî
çà ñóäîâèì íàêàçîì (ÿêùî àë³ìåíòè ñòÿ-
ãóþòüñÿ íà ä³òåé ó ðîçì³ð³ 30% ïðîæèò-
êîâîãî ì³í³ìóìó çã³äíî ³ç ï. 4 ÷. 1 ñò. 96
ÖÏÊ Óêðà¿íè);

� äîáðîâ³ëüíèé — çà äîãîâîðîì ñòîð³í.
Äî òîãî æ â³äáóëèñÿ êàðäèíàëüí³ çì³-

íè ó çàêîíîäàâ÷èõ ï³äõîäàõ äî ðåãóëþ-
âàííÿ àë³ìåíòíèõ â³äíîñèí ïîäðóææÿ çà
ðàõóíîê ðîçøèðåííÿ ñôåðè äèñïîçèòèâ-
íîñò³. Òàê, ÷èííèé ÑÊ Óêðà¿íè âèõîäèòü
ç òîãî, ùî ÷îëîâ³ê òà äðóæèíà â ïåðøó
÷åðãó âïðàâ³ óêëàñòè äîãîâ³ð ïðî ñïëàòó
àë³ìåíò³â, à íîðìè çàêîíó, ùî ðåãóëþþòü
ñïëàòó àë³ìåíò³â â ïðèìóñîâîìó ïîðÿä-
êó, çàñòîñîâóþòüñÿ ò³ëüêè çà â³äñóòíîñò³
äîìîâëåíîñò³ ì³æ ñòîðîíàìè.

Êð³ì òîãî, âàðòî çàçíà÷èòè, ùî â óìî-
âàõ ñüîãîäåííÿ óêðà¿íö³ äåäàë³ ÷àñò³øå
çâåðòàþòüñÿ äî äîãîâ³ðíîãî ðåãóëþâàííÿ
àë³ìåíòíèõ â³äíîñèí ó ñ³ì’¿ ç ìåòîþ öè-
â³ë³çîâàíîãî âèð³øåííÿ ïèòàíü óòðèìàí-
íÿ äðóæèíè/÷îëîâ³êà òà óíèêíåííÿ ñó-
äîâèõ ñïîð³â ó ö³é ñôåð³.

Ó òîé ñàìèé ÷àñ òåîðåòè÷í³ äîñë³-
äæåííÿ ïèòàíü äîãîâ³ðíîãî ðåãóëþâàííÿ
àë³ìåíòíèõ â³äíîñèí ïîäðóææÿ íà ñüî-
ãîäí³ â Óêðà¿í³ ïðàêòè÷íî â³äñóòí³. Âè-
íÿòîê ñòàíîâèòü êàíäèäàòñüêà äèñåðòà-
ö³ÿ Â. Ê. Àíòîøê³íî¿ «Äîãîâ³ðíå ðåãóëþ-
âàííÿ â³äíîñèí ïîäðóææÿ» (Õàðê³â,
2006), äå ðîçãëÿíóò³ äåÿê³ àñïåêòè äîãî-
âîð³â ïðî óòðèìàííÿ ïîäðóææÿ â ñ³ìåé-
íîìó ïðàâ³ Óêðà¿íè, à ó íàóêîâèõ äî-
ñë³äæåííÿõ ª. Î. Óëüÿíåíêî «Øëþáíèé
äîãîâ³ð ó ñ³ìåéíîìó ïðàâ³ Óêðà¿íè» (Ê.,
2003) òà Ã. Î. Ãàðî «Øëþáíèé äîãîâ³ð ÿê
³íñòèòóò ñ³ìåéíîãî ïðàâà Óêðà¿íè» (Ê.,
2012) éäåòüñÿ ëèøå ïðî âðåãóëþâàííÿ
àë³ìåíòíèõ â³äíîñèí ïîäðóææÿ âèêëþ÷-
íî ó çâ’ÿçêó ³ç óêëàäåííÿì øëþáíîãî äî-
ãîâîðó.

Óñå âèùåñêàçàíå çóìîâëþº ïîòðåáó
âñåá³÷íîãî òà êîìïëåêñíîãî äîñë³äæåííÿ
äîãîâîðó ïðî íàäàííÿ óòðèìàííÿ ïî-
äðóææÿ â ñ³ìåéíîìó ïðàâ³ Óêðà¿íè, âè-
çíà÷åííÿ éîãî ïðàâîâî¿ ïðèðîäè òà õà-
ðàêòåðíèõ îçíàê, ïîíÿòòÿ òà çì³ñòó,
ñóá’ºêòíîãî ñêëàäó, îñîáëèâîñòåé âèêî-
íàííÿ òà çàñòîñóâàííÿ â³äïîâ³äàëüíîñò³,
à òàêîæ ï³äñòàâ òà ïîðÿäêó ïðèïèíåííÿ.

Çã³äíî ç óìîâàìè ÷èííîãî ñ³ìåéíîãî
çàêîíîäàâñòâà Óêðà¿íè ïîäðóææÿ ìàº
ïðàâî óêëàñòè äîãîâ³ð ïðî íàäàííÿ óòðè-
ìàííÿ ó âèïàäêó íåïðàöåçäàòíîñò³ ÷î-
ëîâ³êà/äðóæèíè, ó ïåð³îä âàã³òíîñò³ äðó-
æèíè òà äî äîñÿãíåííÿ íîâîíàðîäæåíîþ
äèòèíîþ 3-ð³÷íîãî â³êó, ïåðåáóâàííÿ íà
óòðèìàíí³ ÷îëîâ³êà/äðóæèíè äèòèíè-³í-
âàë³äà òà â ³íøèõ âèïàäêàõ.

Ñ³ìåéíèé êîäåêñ Óêðà¿íè íå ì³ñòèòü
ëåãàëüíîãî âèçíà÷åííÿ àë³ìåíòíîãî äî-
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ãîâîðó. Â. Ê. Àíòîøê³íîþ íà îñíîâ³ àíà-
ë³çó ïîëîæåíü çàêîíó ñôîðìóëüîâàíå íà-
ñòóïíå éîãî âèçíà÷åííÿ, ÿêå çàñëóãîâóº
íà óâàãó. Äîãîâ³ð ïîäðóææÿ ïðî íàäàííÿ
óòðèìàííÿ — öå ñ³ìåéíî-ïðàâîâèé äîãî-
â³ð, çà ÿêèì îäíà ñòîðîíà çîáîâ’ÿçóºòüñÿ
íàäàâàòè óòðèìàííÿ ³íø³é ñòîðîí³ ó ðîç-
ì³ð³, â ñïîñ³á ³ ñòðîêè, âñòàíîâëåí³ ó òà-
êîìó äîãîâîð³ [1].

Ñóá’ºêòíèé ñêëàä (ñòîðîíè) äîãîâî-
ðó. ßê âèïëèâàº ³ç íàçâè òà çì³ñòó ñò. 78
ÑÊ Óêðà¿íè, ïðàâî íà óêëàäåííÿ àë³-
ìåíòíîãî äîãîâîðó ïðÿìî ïåðåäáà÷åíå
ò³ëüêè äëÿ ïîäðóææÿ. Äëÿ êîëèøíüîãî
ïîäðóææÿ, à òàêîæ æ³íêè òà ÷îëîâ³êà,
ÿê³ íå ïåðåáóâàþòü ó øëþá³ ì³æ ñîáîþ,
áåçïîñåðåäíüî ïåðåäáà÷åíà ìîæëèâ³ñòü
óêëàäåííÿ äîãîâîðó ïðî ïðèïèíåííÿ
ïðàâà íà óòðèìàííÿ âçàì³í íàáóòòÿ ïðà-
âà âëàñíîñò³ íà æèëèé áóäèíîê, êâàðòè-
ðó ÷è ³íøå íåðóõîìå ìàéíî àáî îäåðæàí-
íÿ îäíîðàçîâî¿ ãðîøîâî¿ âèïëàòè (ñò. 89,
÷. 3 ñò. 91 ÑÊ Óêðà¿íè). Ç öüîãî ïðèâîäó
â ë³òåðàòóð³ âèñëîâëþâàëàñÿ äóìêà ïðî
òå, ùî çàçíà÷åí³ îñîáè ìîæóòü óêëàñòè
äîãîâ³ð ïðî íàäàííÿ óòðèìàííÿ, âèçíà-
÷èâøè â íüîìó ïðåäìåò ³ ïîðÿäîê âèêî-
íàííÿ çîáîâ’ÿçàííÿ ç óòðèìàííÿ, ëèøå
â òîìó ðàç³, ÿêùî âîíè ìàþòü ïðàâî íà
óòðèìàííÿ çà çàêîíîì. Îäíàê âîíè íå
ìîæóòü íà âëàñíèé ðîçñóä âñòàíîâëþâà-
òè â äîãîâîð³ ï³äñòàâè âèíèêíåííÿ ïðàâà
íà óòðèìàííÿ [2; 3].

Âèõîäÿ÷è ç ïðèíöèïó ñâîáîäè äîãîâî-
ðó â ñ³ìåéíîìó ïðàâ³ Óêðà¿íè, ùî âèïëè-
âàº ç³ ñòàòåé 7 òà 9 ÑÊ Óêðà¿íè, á³ëüø
âèâàæåíîþ âèäàºòüñÿ ïîçèö³ÿ ². Â. Æè-
ë³íêîâî¿, ÿêà âêàçóº, ùî, âèõîäÿ÷è ³ç
÷. 3 ñò. 91 ÑÊ Óêðà¿íè, ùîäî öèõ îñ³á
ä³þòü ïðàâèëà ñò. 89 ÑÊ Óêðà¿íè — ïðè-
ïèíåííÿ ïðàâà íà óòðèìàííÿ çà äîìîâëå-
í³ñòþ ïîäðóææÿ. Ïðîòå â ñò. 91 ÑÊ
Óêðà¿íè íå âêàçàíî, ùî ôàêòè÷íå ïî-
äðóææÿ ìîæå óêëàäàòè äîãîâ³ð ïðî íà-
äàííÿ óòðèìàííÿ. Òàêèì ÷èíîì, âèõî-
äèòü, ùî äîãîâ³ð ïðî ïðèïèíåííÿ óòðè-
ìàííÿ ôàêòè÷íå ïîäðóææÿ óêëàñòè
ìîæå, à ïðî íàäàííÿ — í³. Íà äóìêó
². Â. Æèë³íêîâî¿, í³ÿêîãî îñîáëèâîãî
ñåíñó â öüîìó âèïàäêó â ÑÊ Óêðà¿íè íå
çàêëàäåíî, à â ñò. 91 ÑÊ Óêðà¿íè ïðîñòî
âèÿâèëîñü ïðîïóùåíèì ïîñèëàííÿ íà
ñò. 78 ÑÊ Óêðà¿íè «Äîãîâ³ð ïîäðóææÿ
ïðî íàäàííÿ óòðèìàííÿ» [4]. Ç ìåòîþ
óñóíåííÿ âèùåâêàçàíîãî çàêîíîäàâ÷îãî

óïóùåííÿ òà îäíàêîâîãî ðåãóëþâàííÿ
â³äíîñèí ôàêòè÷íîãî ïîäðóææÿ â ÷àñ-
òèí³ óêëàäåííÿ äîãîâîðó ïðî íàäàííÿ
óòðèìàííÿ òà äîãîâîðó ïðî ïðèïèíåííÿ
ïðàâà íà óòðèìàííÿ, ââàæàºìî çà íåîá-
õ³äíå â ÑÊ Óêðà¿íè çàêð³ïèòè íîðìó ïðî
òå, ùî íà â³äíîñèíè ôàêòè÷íîãî ïîäðóæ-
æÿ ïîøèðþþòüñÿ ïîëîæåííÿ ñò. 78 ÑÊ
Óêðà¿íè «Äîãîâ³ð ïîäðóææÿ ïðî íàäàí-
íÿ óòðèìàííÿ». Òàêèì ÷èíîì, ñò. 91 ÑÊ
Óêðà¿íè ñë³ä äîïîâíèòè ÷. 4 ó íàñòóïí³é
ðåäàêö³¿: «Æ³íêà òà ÷îëîâ³ê, ÿê³ íå ïåðå-
áóâàþòü ó øëþá³ ì³æ ñîáîþ, ìàþòü ïðà-
âî óêëàñòè äîãîâ³ð ïðî íàäàííÿ óòðèìàí-
íÿ â³äïîâ³äíî äî ñò. 78 ÑÊ Óêðà¿íè».

Âèùåâèêëàäåí³ çàóâàæåííÿ òàêîæ
ñòîñóþòüñÿ êîëèøíüîãî ïîäðóææÿ. Ç íà-
øî¿ òî÷êè çîðó, íåìàº ï³äñòàâ çàáîðîíè-
òè êîëèøíüîìó ïîäðóææþ óêëàñòè äîãî-
â³ð ïðî íàäàííÿ óòðèìàííÿ ó âèïàäêó,
êîëè çã³äíî ³ç çàêîíîì ï³äñòàâ íàäàííÿ
óòðèìàííÿ íåìàº. Òàêó ïîçèö³þ ï³äòðè-
ìóþòü á³ëüø³ñòü ôàõ³âö³â ³ç ñ³ìåéíîãî
ïðàâà, çîêðåìà Ç. Â. Ðîìîâñüêà òà
Â. Ê. Àíòîø³ê³íà [5; 6]. Äëÿ óñóíåííÿ
íåîäíîçíà÷íîãî òëóìà÷åííÿ íîðì ñ³ìåé-
íîãî çàêîíîäàâñòâà âàðòî âíåñòè çì³íè
äî ñò. 78 ÑÊ Óêðà¿íè, äîïîâíèâøè íàçâó
òà çì³ñò âêàçàíî¿ ñòàòò³ òåðì³íîì «êî-
ëèøíº ïîäðóææÿ». ²ç óðàõóâàííÿì íà-
âåäåíîãî ñò. 78 ÑÊ Óêðà¿íè ìàòèìå òà-
êèé âèãëÿä:

«Ñòàòòÿ 78. Äîãîâ³ð ïîäðóææÿ (êî-
ëèøíüîãî ïîäðóææÿ) ïðî íàäàííÿ óòðè-
ìàííÿ.

1. Ïîäðóææÿ (êîëèøíº ïîäðóææÿ)
ìàº ïðàâî óêëàñòè äîãîâ³ð ïðî íàäàííÿ
óòðèìàííÿ îäíîìó ç íèõ, ó ÿêîìó âèçíà-
÷èòè óìîâè, ðîçì³ð òà ñòðîêè âèïëàòè
àë³ìåíò³â. Äîãîâ³ð óêëàäàºòüñÿ ó ïèñü-
ìîâ³é ôîðì³ ³ íîòàð³àëüíî ïîñâ³ä÷óºòüñÿ.

2. Ó ðàç³ íåâèêîíàííÿ îäíèì ³ç ïî-
äðóææÿ (êîëèøíüîãî ïîäðóææÿ) ñâîãî
îáîâ’ÿçêó çà äîãîâîðîì ïðî íàäàííÿ
óòðèìàííÿ àë³ìåíòè ìîæóòü ñòÿãóâàòèñÿ
íà ï³äñòàâ³ âèêîíàâ÷îãî íàïèñó íîòà-
ð³óñà».

Îçíàêè äîãîâîðó. Äîãîâ³ð ïîäðóææÿ
ïðî ñïëàòó àë³ìåíò³â, ÿê ïðàâèëî, âèçíà-
ºòüñÿ áåçâ³äïëàòíèì (íåìàº õàðàêòåðó
âçàºìíîñò³ — îäåðæóâà÷ àë³ìåíò³â íå
ìàº çóñòð³÷íîãî åêâ³âàëåíòíîãî îáîâ’ÿç-
êó ùîäî îáîâ’ÿçêó ïëàòíèêà àë³ìåíò³â
ñïëà÷óâàòè óòðèìàííÿ), îäíîñòîðîíí³ì
(îäíà ñòîðîíà íåñå îáîâ’ÿçîê âèïëà÷óâà-

20

2/2015

ÏÈÒÀÍÍß ÐÎÇÂÈÒÊÓ ÏÐÈÂÀÒÍÎÃÎ ÏÐÀÂÀ



òè àë³ìåíòè, à äðóãà ìàº ïðàâî âèìîãè
ñïëàòè àë³ìåíò³â) òà êîíñåíñóàëüíèì
(äîãîâ³ð ââàæàºòüñÿ óêëàäåíèì ç ìîìåí-
òó äîñÿãíåííÿ çãîäè ó âñòàíîâëåí³é çàêî-
íîì ôîðì³). Â îêðåìèõ âèïàäêàõ öåé äî-
ãîâ³ð ìîæíà ââàæàòè äâîñòîðîíí³ì òà
â³äïëàòíèì. Íàïðèêëàä, êîëè ÷îëîâ³ê
âèïëà÷óº óòðèìàííÿ äðóæèí³ — äîìî-
ãîñïîäàðö³, þðèäè÷íèì ä³ÿì ÷îëîâ³êà
êîðåñïîíäóº âçàºìíèé çóñòð³÷íèé îáî-
â’ÿçîê æ³íêè çä³éñíþâàòè ä³¿, ïîâ’ÿçàí³
ç âåäåííÿì äîìàøíüîãî ãîñïîäàðñòâà —
ãîòóâàòè ¿æó, ïðèáèðàòè, çä³éñíþâàòè
äîãëÿä çà ä³òüìè òîùî.

Â³äïîâ³äíî äî ñò. 78 ÑÊ Óêðà¿íè òà-
êèé äîãîâ³ð óêëàäàºòüñÿ ó ïèñüìîâ³é
ôîðì³ ³ ï³äëÿãàº íîòàð³àëüíîìó ïî-
ñâ³ä÷åííþ. Â³í ìàº äëÿ ñòîð³í îáîâ’ÿçêî-
âèé õàðàêòåð, éîãî âèêîíàííÿ çàáåçïå-
÷óºòüñÿ îñîáëèâèìè þðèäè÷íèìè çàñî-
áàìè, à ñàìå: ó ðàç³ íåâèêîíàííÿ ïëàòíè-
êîì àë³ìåíò³â ñâîãî îáîâ’ÿçêó àë³ìåíòè
ìîæóòü ñòÿãóâàòèñÿ íà ï³äñòàâ³ âèêîíàâ-
÷îãî íàïèñó íîòàð³óñà. Òàêèì ÷èíîì,
ñòîðîíàì íå òðåáà çâåðòàòèñÿ äî ñóäó. Çà-
õèñò ¿õ ïðàâ çä³éñíþºòüñÿ ó áåçñï³ðíîìó
ïîðÿäêó, øëÿõîì â÷èíåííÿ íîòàð³óñîì
âèêîíàâ÷îãî íàïèñó íà áîðãîâîìó äîêó-
ìåíò³ â³äïîâ³äíî äî ñò. 18 ÖÊ Óêðà¿íè,
Çàêîíó Óêðà¿íè «Ïðî íîòàð³àò» â³ä
02.09.1993 ð. ¹ 3425-XI òà ïîñòàíîâè
Êàá³íåòó Ì³í³ñòð³â Óêðà¿íè â³ä
29.06.1999 ð. ¹ 1172, ÿêîþ çàòâåðäæåíî
Ïåðåë³ê äîêóìåíò³â, çà ÿêèìè ñòÿãíåííÿ
çàáîðãîâàíîñò³ ïðîâàäèòüñÿ ó áåçñï³ðíî-
ìó ïîðÿäêó íà ï³äñòàâ³ âèêîíàâ÷èõ íà-
ïèñ³â íîòàð³óñ³â.

Çì³ñò (óìîâè) àë³ìåíòíîãî äîãîâîðó
ïîäðóææÿ. Çà äîãîâîðîì ïðî íàäàííÿ
óòðèìàííÿ ïîäðóææÿ ñòîðîíè ìîæóòü
âèçíà÷èòè óìîâè, ôîðìó, ðîçì³ð, ñòðîêè
òà ïîðÿäîê çä³éñíåííÿ óòðèìàííÿ.

Çã³äíî ³ç ÷. 2 ñò. 75 ÑÊ Óêðà¿íè óìîâà-
ìè óòðèìàííÿ ïîäðóææÿ º íåïðàöåçäàò-
í³ñòü îäíîãî ³ç íèõ òà ïîòðåáà ó ìàòå-
ð³àëüí³é ï³äòðèìö³, à òàêîæ ìîæëèâ³ñòü
³íøîãî ç ïîäðóææÿ òàêó ìàòåð³àëüíó
ï³äòðèìêó íàäàâàòè. Ó òîé ñàìèé ÷àñ
÷. 1 ñò. 78 ÑÊ Óêðà¿íè ïåðåäáà÷åíî, ùî
çà äîãîâîðîì ïðî ñïëàòó àë³ìåíò³â ñòîðî-
íè âïðàâ³ íà âëàñíèé ðîçñóä âèçíà÷èòè
óìîâè, ðîçì³ð òà ñòðîêè âèïëàòè àë³ìåí-
ò³â. Îòæå, äîãîâ³ð ïðî ñïëàòó àë³ìåíò³â
ìîæå áóòè óêëàäåíî ÿê çà íàÿâíîñò³ ïå-
ðåäáà÷åíèõ ó çàêîí³ óìîâ: ó âèïàäêó íå-

ïðàöåçäàòíîñò³ ÷îëîâ³êà/äðóæèíè (÷. 2
ñò. 75 ÑÊ Óêðà¿íè), â òîìó ÷èñë³ ³ ï³ñëÿ
ðîçëó÷åííÿ (ñò. 76 ÑÊ Óêðà¿í³), ó ïåð³îä
âàã³òíîñò³ äðóæèíè òà äî äîñÿãíåííÿ íî-
âîíàðîäæåíîþ äèòèíîþ 3-ð³÷íîãî â³êó
(ñò. 84 ÑÊ Óêðà¿íè), ïåðåáóâàííÿ íà
óòðèìàíí³ ÷îëîâ³êà-áàòüêà äèòèíè äî äî-
ñÿãíåííÿ íåþ 3-ð³÷íîãî â³êó (ñò. 86 ÑÊ
Óêðà¿í³); ïåðåáóâàííÿ íà óòðèìàíí³ ÷î-
ëîâ³êà/äðóæèíè äèòèíè-³íâàë³äà (ñò. 88
ÑÊ Óêðà¿íè), òàê ³ â ³íøèõ âèïàäêàõ, íå
ïåðåäáà÷åíèõ ó ÷èííîìó ñ³ìåéíîìó çàêî-
íîäàâñòâ³. ßê âèïëèâàº ³ç ÷. 1 ñò. 78 ÑÊ
Óêðà¿íè, ñòîðîíè ìîæóòü â³ä³éòè â³ä ïî-
ëîæåíü ñ³ìåéíîãî çàêîíîäàâñòâà ³ íà
âëàñíèé ðîçñóä âèçíà÷èòè ñâî¿ ïðàâà òà
îáîâ’ÿçêè, íàïðèêëàä, íå ïîâ’ÿçóâàòè
âèíèêíåííÿ ïðàâà íà àë³ìåíòè ç íåïðà-
öåçäàòí³ñòþ îäíîãî ç ïîäðóææÿ òà ïî-
òðåáè ó ìàòåð³àëüí³é äîïîìîç³. Çîêðåìà,
íà äóìêó ². Â. Æèë³íêîâî¿, ïðàâî íà
óòðèìàííÿ ïðàöåçäàòíîãî ïîäðóææÿ ìî-
æå áóòè îáóìîâëåíå ³íøèìè îáñòàâèíà-
ìè, íàïðèêëàä, âèêîíàííÿì îáîâ’ÿçê³â
ùîäî âåäåííÿ äîìàøíüîãî ãîñïîäàðñòâà,
âèõîâàííÿ ä³òåé, ñòðîêîì ñï³ëüíîãî ïðî-
æèâàííÿ òîùî [7]. Ïðè öüîìó âàæëèâî,
ùîá âèçíà÷åí³ çàêîíîì óìîâè âèíèêíåí-
íÿ ÷è çä³éñíåííÿ ïðàâà íà óòðèìàííÿ íå
ïîã³ðøóâàëèñÿ äîãîâîðîì [8].

Îòæå, äî óìîâ âèïëàòè óòðèìàííÿ
ìîæíà â³äíåñòè îáñòàâèíè, ç ÿêèìè ñòî-
ðîíè ïîâ’ÿçóþòü âèíèêíåííÿ ïðàâà íà
àë³ìåíòè. Ïðè öüîìó âêàçàí³ îáñòàâèíè
ìîæóòü ñòîñóâàòèñÿ ÿê óòðèìàíöÿ (äî-
ñÿãíåííÿ ïåâíîãî â³êó, òèì÷àñîâà â³äñóò-
í³ñòü ðîáîòè òîùî), òàê ³ íàÿâíîñò³ ó
ïëàòíèêà ìîæëèâîñò³ ñïëà÷óâàòè âñòà-
íîâëåíèé ðîçì³ð óòðèìàííÿ (íàÿâí³ñòü
ïîñò³éíîãî ì³ñöÿ ðîáîòè àáî äîõîäó â³ä
âèçíà÷åíîãî ðîäó çàíÿòü: çàéíÿòòÿ ï³ä-
ïðèºìíèöòâîì, âåäåííÿ ôåðìåðñüêîãî
ãîñïîäàðñòâà òîùî).

Â òîé ñàìèé ÷àñ àë³ìåíòí³ äîãîâîðè íå
ìîæóòü ì³ñòèòè ïîëîæåíü, ñïðÿìîâàíèõ
íà îáìåæåííÿ ïðàâà íåïðàöåçäàòíîãî
ïîäðóææÿ, ùî ïîòðåáóº ìàòåð³àëüíî¿ äî-
ïîìîãè, íà îòðèìàííÿ àë³ìåíò³â. Â³äïî-
â³äí³ óìîâè äîãîâîðó ïîâèíí³ áóòè âè-
çíàí³ íåä³éñíèìè ÿê òàê³, ùî ñóïåðå÷àòü
ïîëîæåííÿì ÷èííîãî ñ³ìåéíîãî çàêîíî-
äàâñòâà.

Ôîðìà òà ðîçì³ð óòðèìàííÿ. Çã³äíî
³ç ÷. 2 ñò. 72 ÑÊ Óêðà¿íè â ïðèìóñîâîìó
ïîðÿäêó, êîëè âèíîñèòüñÿ ñóäîâå ð³øåí-
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íÿ, àë³ìåíòè ïðèñóäæóþòüñÿ, ÿê ïðàâè-
ëî, â ãðîøîâ³é ôîðì³. Òîä³ ÿê ó äîáðî-
â³ëüíîìó ïîðÿäêó ïîäðóææÿ ìîæóòü
ïåðåäáà÷èòè â äîãîâîð³ òðè âàð³àíòè íà-
äàííÿ óòðèìàííÿ: à) ó ãðîøîâ³é ôîðì³;
á) ó íàòóðàëüí³é ôîðì³; â) ó ãðîøîâ³é òà
íàòóðàëüí³é ôîðì³ îäíî÷àñíî.

Ãðîøîâå óòðèìàííÿ (àë³ìåíòè) ñòîðî-
íè ìîæóòü âèçíà÷èòè â òâåðä³é ãðîøîâ³é
ñóì³ àáî ó â³äñîòêàõ â³ä çàðîá³òêó. ßêùî
àë³ìåíòè âèçíà÷åíî ó òâåðä³é ãðîøîâ³é
ñóì³, òî â äîãîâîð³ íåîáõ³äíî âðåãóëþâà-
òè ïèòàííÿ ³íäåêñàö³¿ â³äïîâ³äíî äî ð³â-
íÿ ³íôëÿö³¿ ó äåðæàâ³ çã³äíî ç ïîëîæåí-
íÿìè ÷èííîãî çàêîíîäàâñòâà Óêðà¿íè.

Óòðèìàííÿ ó íàòóðàëüí³é ôîðì³ ìîæå
íàäàâàòèñÿ øëÿõîì çàáåçïå÷åííÿ ÷îëî-
â³êà/äðóæèíè ïðîäóêòàìè õàð÷óâàííÿ;
îïëàòè êîìóíàëüíèõ ïîñëóã òà êâàðòèð-
íî¿ ïëàòè; ñïîðòèâíèõ çàíÿòü òà ³íøèõ
ë³êóâàëüíèõ çàõîä³â, íåîáõ³äíèõ äëÿ
çì³öíåííÿ çäîðîâ’ÿ; îïëàòè ïîñëóã ïðè-
áèðàëüíèö³, âîä³ÿ òîùî.

Ó÷àñòü ïëàòíèêà àë³ìåíò³â ó äîäàò-
êîâèõ âèòðàòàõ. Êð³ì òîãî, ïîäðóææÿ
ìîæå äîìîâèòèñÿ ïðî ìàòåð³àëüíó
ó÷àñòü ó äîäàòêîâèõ âèòðàòàõ íà óòðè-
ìàííÿ îäíîãî ç íèõ çà íàÿâíîñò³ îñîáëè-
âèõ îáñòàâèí (ó çâ’ÿçêó ³ç íàâ÷àííÿì,
ðîçâèòêîì çä³áíîñòåé, çàéíÿòòÿìè ñïîð-
òîì, îçäîðîâëåííÿì, õâîðîáîþ, êàë³ö-
òâîì òîùî). Ïðè öüîìó óìîâè ïðî ó÷àñòü
ó äîäàòêîâèõ âèòðàòàõ ìîæóòü áóòè
âêëà÷åí³ äî àë³ìåíòíîãî äîãîâîðó ïî-
äðóææÿ. Â òîé ñàìèé ÷àñ íå âèêëþ÷àºòü-
ñÿ ìîæëèâ³ñòü óêëàäåííÿ îêðåìîãî äîãî-
âîðó ïðî ó÷àñòü ó äîäàòêîâèõ âèòðàòàõ
íà óòðèìàííÿ ïîäðóææÿ.

Ñòðîêè òà ïîðÿäîê çä³éñíåííÿ óòðè-
ìàííÿ. ßê ïðàâèëî, çã³äíî ³ç âèìîãàìè
÷èííîãî ñ³ìåéíîãî çàêîíîäàâñòâà àë³ìåí-
òè âèïëà÷óþòüñÿ ùîì³ñÿ÷íî. Ïðîòå â äî-
ãîâîð³ ñòîðîíè ìîæóòü âèçíà÷èòè àëü-
òåðíàòèâí³ âàð³àíòè ñïëàòè ãðîøîâîãî
óòðèìàííÿ: ùîòèæíåâî, ùîêâàðòàëüíî,
ùîð³÷íî òîùî.

Âèïëàòà êîøò³â íà óòðèìàííÿ ìîæå
çä³éñíþâàòèñÿ øëÿõîì ïåðåäàííÿ ãîò³â-
êîâèõ êîøò³â ç îôîðìëåííÿì ðîçïèñêè
ïðî îòðèìàííÿ àáî ïåðåðàõóâàííÿ íà
áàíê³âñüêèé ðàõóíîê îòðèìóâà÷à, àáî
øëÿõîì ïîøòîâîãî ïåðåêàçó íà ³ì’ÿ
îòðèìóâà÷à òîùî. Ñòîðîíè òàêîæ ìî-
æóòü äîìîâèòèñÿ ùîäî ì³ñöÿ âèêîíàííÿ.
Â ³íøîìó ðàç³ çàñòîñóâàííþ ï³äëÿãàòèìå

íîðìà ï. 4 ÷. 1 ñò. 532 ÖÊ Óêðà¿íè, çã³ä-
íî ç ÿêîþ ãðîøîâå çîáîâ’ÿçàííÿ âèêîíó-
ºòüñÿ çà ì³ñöåì ïðîæèâàííÿ êðåäèòîðà.

Ùîäî ïîðÿäêó âèêîíàííÿ, ï³äñòàâ
ïðèïèíåííÿ òà â³äïîâ³äàëüíîñò³ çà ïîðó-
øåííÿ óìîâ àë³ìåíòíîãî äîãîâîðó ïî-
äðóææÿ çàñòîñîâóþòüñÿ íîðìè Öèâ³ëü-
íîãî êîäåêñó Óêðà¿íè, ÿê³ ðåãóëþþòü
öèâ³ëüíî-ïðàâîâ³ äîãîâîðè.

Â³äïîâ³äàëüí³ñòü çà äîãîâîðîì. Ñòîðî-
íè ìîæóòü âñòàíîâèòè â àë³ìåíòíîìó äî-
ãîâîð³ ïîäðóææÿ ïðàâîâ³ íàñë³äêè éîãî
ïîðóøåííÿ, çîêðåìà ïåðåäáà÷èòè çì³íó
óìîâ àë³ìåíòíîãî çîáîâ’ÿçàííÿ; îäíîñòî-
ðîííþ â³äìîâó â³ä äîãîâîðó çà ïåâíèõ
óìîâ (íàïðèêëàä, ó âèïàäêó íåö³ëüîâîãî
âèêîðèñòàííÿ àë³ìåíò³â îäåðæóâà÷åì
àáî íåñïëàòè ïëàòíèêîì ïðîòÿãîì ïåâíî-
ãî ñòðîêó, âèçíà÷åíîãî ðîçì³ðó àë³ìåíò³â
³ ò. ï.); ñïëàòó íåóñòîéêè; ïåðåäàííÿ
ïåâíîãî ìàéíà â íàòóð³ (ìàéíîâà íåóñ-
òîéêà), â³äøêîäóâàííÿ çáèòê³â, ìîðàëü-
íî¿ øêîäè, ðîç³ðâàííÿ àë³ìåíòíîãî äîãî-
âîðó òîùî. Êð³ì òîãî, ïåâí³ ïðàâîâ³
íàñë³äêè ïåðåäáà÷åí³ çàêîíîì. Ó ðàç³ êî-
ëè àë³ìåíòè âèçíà÷åí³ â ãðîøîâ³é ôîðì³,
î÷åâèäíî, çàñòîñóâàííþ ï³äëÿãàòèìóòü
íîðìè ñò. 625 ÖÊ Óêðà¿íè, â³äïîâ³äíî äî
ÿêî¿ áîðæíèê, ÿêèé ïðîñòðî÷èâ âèêî-
íàííÿ ãðîøîâîãî çîáîâ’ÿçàííÿ, íà âèìî-
ãó êðåäèòîðà çîáîâ’ÿçàíèé ñïëàòèòè ñó-
ìó áîðãó ç óðàõóâàííÿì âñòàíîâëåíîãî
³íäåêñó ³íôëÿö³¿ çà âåñü ÷àñ ïðîñòðî÷åí-
íÿ, à òàêîæ òðè ïðîöåíòè ð³÷íèõ â³ä ïðî-
ñòðî÷åíî¿ ñóìè, ÿêùî ³íøèé ðîçì³ð ïðî-
öåíò³â íå âñòàíîâëåíèé äîãîâîðîì àáî
çàêîíîì.

Ï³äñòàâè ïðèïèíåííÿ àë³ìåíòíèõ
çîáîâ’ÿçàíü ïîäðóææÿ ïåðåäáà÷åí³ ñòàò-
òÿìè 82, 83, 85, 87, 89 ÑÊ Óêðà¿íè. ßê-
ùî æ àë³ìåíòíå çîáîâ’ÿçàííÿ âèíèêëî
íà ï³äñòàâ³ äîãîâîðó ì³æ ïëàòíèêîì òà
îòðèìóâà÷åì àë³ìåíò³â, âîíî ïðèïèíÿ-
ºòüñÿ òàêîæ ç çàãàëüíèõ ï³äñòàâ, ïåðåä-
áà÷åíèõ ÖÊ Óêðà¿íè äëÿ ïðèïèíåííÿ çî-
áîâ’ÿçàííÿ, çîêðåìà ³ç çàê³í÷åííÿì ñòðî-
êó ä³¿ äîãîâîðó, ñìåðòþ îäí³º¿ ³ç ñòîð³í
äîãîâîðó (ñò. 608 ÖÊ Óêðà¿íè), ïðîùåí-
íÿì áîðãó (ñò. 605 ÖÊ Óêðà¿íè). Àë³-
ìåíòí³ çîáîâ’ÿçàííÿ ïîäðóææÿ íå ìî-
æóòü áóòè ïðèïèíåí³ ç òàêèõ ï³äñòàâ ÿê
çàðàõóâàííÿ çóñòð³÷íèõ âèìîã, íîâàö³ÿ,
ïîºäíàííÿ áîðæíèêà òà êðåäèòîðà â îä-
í³é îñîá³. Òàê, ó ÷. 3 ñò. 604 ÖÊ Óêðà¿íè
ïðÿìî âêàçàíî ïðî òå, ùî íîâàö³ÿ íå äî-
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ïóñêàºòüñÿ ùîäî çîáîâ’ÿçàíü ïðî ñïëàòó
àë³ìåíò³â. Àíàëîã³÷íå ïîëîæåííÿ ì³ñ-
òèòü ñò. 602 ÖÊ Óêðà¿íè, â³äïîâ³äíî äî
ÿêî¿ çàðàõóâàííÿ çóñòð³÷íèõ âèìîã íå
äîïóñêàºòüñÿ, ñåðåä ³íøèõ, çîêðåìà, ïðî
ñòÿãíåííÿ àë³ìåíò³â.

Ùîäî â³äñòóïíîãî ñë³ä çàçíà÷èòè, ùî
íîðìè ÖÊ Óêðà¿íè ïðî ïðèïèíåííÿ çî-
áîâ’ÿçàííÿ, øëÿõîì ïåðåäàííÿ â³äñòóï-
íîãî, ìàþòü ó ñ³ìåéíîìó ïðàâ³ ñïåö³àëü-
íèé õàðàêòåð. Ñòàòòåþ 89 ÑÊ Óêðà¿íè
ïåðåäáà÷åíà îñîáëèâà äîãîâ³ðíà êîí-
ñòðóêö³ÿ ïðî ïðèïèíåííÿ ïðàâà íà óòðè-
ìàííÿ ó çâ’ÿçêó ç îäåðæàííÿì ïðàâà íà
íåðóõîì³ñòü àáî îäíîðàçîâî¿ ãðîøîâî¿
âèïëàòè. Ç. Â. Ðîìîâñüêà ââàæàº, ùî
âæèâàííÿ öèâ³ë³ñòè÷íîãî òåðì³íà «â³ä-
ñòóïíå» ó ñ³ìåéíîìó ïðàâ³ íå ìîæå êàòå-
ãîðè÷íî çàïåðå÷óâàòèñÿ, íåçâàæàþ÷è íà
òå, ùî öåé òåðì³í ó ñò. 89 ÑÊ Óêðà¿íè
â³äñóòí³é. Á³ëüøå òîãî, ç ìåòîþ ñëîâåñ-
íî¿ åêîíîì³¿ âîíà ïðîïîíóº äëÿ ïîçíà-
÷åííÿ âêàçàíî¿ äîãîâ³ðíî¿ êîíñòðóêö³¿
çàñòîñîâóâàòè ñêîðî÷åíó íàçâó «äîãîâ³ð
ïðî «â³äñòóïíå» [9].

Àë³ìåíòíå çîáîâ’ÿçàííÿ ïîäðóææÿ,
ùî âèíèêëî íà ï³äñòàâ³ äîãîâîðó, ìîæå
áóòè ïðèïèíåíå ³ ç ³íøèõ ï³äñòàâ, ïåðåä-
áà÷åíèõ äîãîâîðîì. Ñòîðîíè âïðàâ³ âñòà-
íîâèòè â äîãîâîð³ áóäü-ÿê³ ï³äñòàâè äëÿ
ïðèïèíåííÿ àë³ìåíòíèõ çîáîâ’ÿçàíü,
çîêðåìà çì³íó ìàòåð³àëüíîãî ñòàíîâèùà
ñòîð³í, ïîíîâëåííÿ ïðàöåçäàòíîñò³ îòðè-
ìóâà÷à àë³ìåíò³â, çàê³í÷åííÿ íèì íà-
â÷àííÿ òîùî.

Çä³éñíåíå äîñë³äæåííÿ äîãîâîðó ïðî
íàäàííÿ óòðèìàííÿ ïîäðóææÿ â ñ³ìåé-
íîìó ïðàâ³ Óêðà¿íè º ï³äñòàâîþ äëÿ ôîð-
ìóëþâàííÿ íàñòóïíèõ çàãàëüíèõ âè-
ñíîâê³â:

1. Íà ñó÷àñíîìó åòàï³ â Óêðà¿íè âàð-
òî êîíñòàòóâàòè êàðäèíàëüí³ çì³íè ó
ï³äõîäàõ ùîäî ðåãóëþâàííÿ àë³ìåíòíèõ
â³äíîñèí ïîäðóææÿ çà ðàõóíîê ðîçøè-
ðåííÿ ñôåðè äèñïîçèòèâíîãî ðåãóëþâàí-
íÿ. ×èííèé ÑÊ Óêðà¿íè ïåðåäáà÷àº íîâó
êîíñòðóêö³þ — äîãîâ³ð ïðî óòðèìàííÿ
ïîäðóææÿ.

2. ßê âèïëèâàº ³ç íàçâè òà çì³ñòó
ñò. 78 ÑÊ Óêðà¿íè, ïðàâî íà óêëàäåííÿ
àë³ìåíòíîãî äîãîâîðó ïðÿìî ïåðåäáà÷åíå
ò³ëüêè äëÿ ïîäðóææÿ. Äëÿ êîëèøíüîãî
ïîäðóææÿ, à òàêîæ æ³íêè òà ÷îëîâ³êà,
ÿê³ íå ïåðåáóâàþòü ó øëþá³ ì³æ ñîáîþ,

òàêà ìîæëèâ³ñòü ó çàêîí³ áåçïîñåðåä-
íüî íå ïåðåäáà÷åíà.

Ç ìåòîþ óñóíåííÿ âèùåâêàçàíîãî çà-
êîíîäàâ÷îãî óïóùåííÿ òà îäíàêîâîãî ðå-
ãóëþâàííÿ â³äíîñèí ôàêòè÷íîãî ïîä-
ðóææÿ â ÷àñòèí³ óêëàäåííÿ äîãîâîðó
ïðî íàäàííÿ óòðèìàííÿ òà äîãîâîðó ïðî
ïðèïèíåííÿ ïðàâà íà óòðèìàííÿ, ââà-
æàºìî çà íåîáõ³äíå ñò. 91 ÑÊ Óêðà¿íè
äîïîâíèòè ÷. 4 ó íàñòóïí³é ðåäàêö³¿:
«Æ³íêà òà ÷îëîâ³ê, ÿê³ íå ïåðåáóâàþòü
ó øëþá³ ì³æ ñîáîþ, ìàþòü ïðàâî óêëàñ-
òè äîãîâ³ð ïðî íàäàííÿ óòðèìàííÿ â³ä-
ïîâ³äíî äî ñò. 78 ÑÊ Óêðà¿íè». Êð³ì òî-
ãî, äî ñò. 78 ÑÊ Óêðà¿íè òàêîæ ñë³ä
âíåñòè çì³íè, äîïîâíèâøè íàçâó òà
çì³ñò âêàçàíî¿ ñòàòò³ òåðì³íîì «êî-
ëèøíº ïîäðóææÿ».

3. Äîãîâ³ð ïîäðóææÿ ïðî ñïëàòó àë³-
ìåíò³â, ÿê ïðàâèëî, âèçíàºòüñÿ áåçâ³ä-
ïëàòíèì, îäíîñòîðîíí³ì òà êîíñåíñó-
àëüíèì. Â îêðåìèõ âèïàäêàõ öåé äîãîâ³ð
ìîæíà ââàæàòè äâîñòîðîíí³ì òà â³ä-
ïëàòíèì.

4. Äîãîâ³ð ïîäðóææÿ ïðî ñïëàòó àë³-
ìåíò³â ìîæå áóòè óêëàäåíî ÿê çà íàÿâ-
íîñò³ ïåðåäáà÷åíèõ ó çàêîí³ óìîâ, òàê ³
â ³íøèõ âèïàäêàõ, íå ïåðåäáà÷åíèõ ó
÷èííîìó ñ³ìåéíîìó çàêîíîäàâñòâ³. ßê
âè- ïëèâàº ³ç ÷. 1 ñò. 78 ÑÊ Óêðà¿íè, ñòî-
ðîíè äîãîâîðó ìîæóòü â³ä³éòè â³ä ïîëî-
æåíü ñ³ìåéíîãî çàêîíîäàâñòâà ³ íà âëàñ-
íèé ðîçñóä âèçíà÷èòè ñâî¿ ïðàâà òà
îáîâ’ÿçêè, íàïðèêëàä, íå ïîâ’ÿçóâàòè
âèíèêíåííÿ ïðàâà íà àë³ìåíòè ç íåïðà-
öåçäàòí³ñòþ îäíîãî ç ïîäðóææÿ òà ïî-
òðåáè ó ìàòåð³àëüí³é äîïîìîç³.

5. Ó äîáðîâ³ëüíîìó ïîðÿäêó ïîäðóæ-
æÿ ìîæóòü ïåðåäáà÷èòè â äîãîâîð³ òðè
âàð³àíòè íàäàííÿ óòðèìàííÿ: à) ó ãðî-
øîâ³é ôîðì³; á) ó íàòóðàëüí³é ôîðì³;
â) ó ãðîøîâ³é òà íàòóðàëüí³é ôîðì³ îä-
íî÷àñíî.

6. Ãðîøîâå óòðèìàííÿ (àë³ìåíòè)
ñòîðîíè ìîæóòü âèçíà÷èòè â òâåðä³é
ãðîøîâ³é ñóì³ àáî ó â³äñîòêàõ â³ä çàðî-
á³òêó. ßêùî àë³ìåíòè âèçíà÷åíî ó òâåð-
ä³é ãðîøîâ³é ñóì³, òî â äîãîâîð³ íåîáõ³äíî
âðåãóëþâàòè ïèòàííÿ ³íäåêñàö³¿ â³ä-
ïîâ³äíî äî ð³âíÿ ³íôëÿö³¿ ó äåðæàâ³ çã³äíî
ç ïîëîæåííÿìè ÷èííîãî çàêîíîäàâñòâà
Óêðà¿íè.

7. Ùîäî ïîðÿäêó âèêîíàííÿ, ï³äñòàâ
ïðèïèíåííÿ òà â³äïîâ³äàëüíîñò³ çà ïî-
ðóøåííÿ óìîâ àë³ìåíòíîãî äîãîâîðó ïî-
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äðóææÿ çàñòîñîâóþòüñÿ íîðìè Öèâ³ëü-
íîãî êîäåêñó Óêðà¿íè, ÿê³ ðåãóëþþòü öè-
â³ëüíî-ïðàâîâ³ äîãîâîðè ç óðàõóâàííÿì
îñîáëèâîñòåé ñ³ìåéíî-ïðàâîâîãî ðåãóëþ-
âàííÿ.

8. Ïîäàëüø³ äîñë³äæåííÿ â ãàëóç³ äî-
ãîâ³ðíîãî ðåãóëþâàííÿ àë³ìåíòíèõ â³ä-
íîñèí ïîäðóææÿ ìàþòü áóòè ñïðÿìîâà-
í³ íà òåîðåòè÷íå îáãðóíòóâàííÿ ³ñòîò-

íèõ óìîâ äîãîâîðó ïðî óòðèìàííÿ ïî-
äðóææÿ, äîñë³äæåííÿ îñîáëèâîñòåé äî-
ãîâ³ðíîãî ðåãóëþâàííÿ â³äíîñèí ïîäðóæ-
æÿ, ïîâ’ÿçàíèõ ç ó÷àñòþ ïëàòíèêà àë³-
ìåíò³â ó äîäàòêîâèõ âèòðàòàõ íà
óòðèìàííÿ, à òàêîæ çì³íè, ðîç³ðâàííÿ
òà âèçíàííÿ äîãîâîðó ïðî íàäàííÿ óòðè-
ìàííÿ ïîäðóææÿ íåä³éñíèì.
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Ìûõàëüíþê Îêñàíà. Äîãîâîð ñóïðóãîâ î ñîäåðæàíèè.
Â ñòàòüå ðàññìàòðèâàþòñÿ ïðîáëåìû äîãîâîðíîãî ðåãóëèðîâàíèÿ àëèìåíòíûõ îòíîøå-
íèé ñóïðóãîâ. Èññëåäîâàíà ïðàâîâàÿ ïðèðîäà è îñîáåííîñòè äîãîâîðà îñîäåðæàíèÿ ñóïðó-
ãîâ â ñåìåéíîì ïðàâå Óêðàèíû. Îñîáîå âíèìàíèå óäåëåíî âîïðîñàì îïðåäåëåíèÿ óñëîâèé
ïðåäîñòàâëåíèÿ ñîäåðæàíèÿ ñóïðóãîâ, ñòîðîí äîãîâîðà, ôîðìû è ðàçìåðà ñîäåðæàíèÿ, èñ-
ïîëíåíèÿ è ïðåêðàùåíèÿ äîãîâîðà, ïðèìåíåíèÿ îòâåòñòâåííîñòè.
Êëþ÷åâûå ñëîâà: àëèìåíòû, àëèìåíòíûé äîãîâîð ñóïðóãîâ, ôîðìà è ðàçìåð ñîäåðæàíèÿ.

Mykhalniuk Oksana. Contractbetween spouses on maintenance.
In the article are presented problems of contract regulation of maintenance relations between
spouses. During the modern times in Ukraine it is necessary to mention about the crucial
changes in approaches to regulation of maintenance relations between spouses oriented on
widening of the sphere of dispositive regulation. Acting Family Code of Ukraine determines
new construction — the contract on maintenance of spouse.
The author determined legal nature and specifics of the contracts on maintenance of spouses
in the family law of Ukraine. The main attention is paid to the issues of determination of
conditions for maintenance of spouses, parties to the contract, forms and size of maintenance,
implementation and termination of the contract, responsibilities.
Maintenance contract between spouses is characterized as without return payment, unileteral
and concesual; at the same time in some cases it can be bileteral and with return payment.
It is proved that maintenance contact between spouses can be concluded according to
conditions, which are mentioned in legislation as well as in the other cases which are not
mentioned in acting family legislation. According to the part 1 of the article 78 of the Family
Code of Ukraine the parties to the contract can themselves determine their rights and
obligations that are not mentioned in provisions of family legislations, for example: not to
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connect right for maintenance with unemployment of one of the spouses and with the need for
material assistance.
During study of the content of the article 78 of the Family Code of Ukraine it was concluded
that the right for making the maintenance contractbelongs only to spouses. For ex-spouses
and male and female that are not officially registered as spouses such possibility is not
provided by the mentioned law. To the end to evoid above mentioned gaps and provide equal
regulation of relations for living together couples regarding the conclusion of the
maintenance contract and the contract on maintenance termination it is proposed to include
into the article 91 of the Family Code of Ukraine part 4 following changes: «male and female
who are not in registered relations can conclude maintenance contract according to the
article 78 of the Family Code of Ukraine». Also it is proposed to make following changes to the
article 78 of the Family Code of Ukraine, adding to the name and content of the menionted
article the term «ex-spouses».
Accoring to the analysis of the provisions of the acting family legislation of Ukraine the
following conclusion was made: based on mutual agreement the spouses can insert into the
contract three ways for providing with maintenance: a) by money; b) in subsistance form; c)
by money and in subsistance form simultaneously. Money maintenance the parties can fix in
concrete sum or in percentage from income. If maintenance is determined by fixed1 sum of
money the contract should contain the regulation of the questions of indexation according to
inflation level in the state based on the provisions of the acting legislation of Ukraine.
Key words: maintenance, maintenance contract of spouses, form and size of maintenance.
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