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MUTAHHA PO3BUTKY NPUBATHOI O NMPABA

YIR 347.133.2

Kocrautun CKuaaHoB,

nomrykau HJIII npuBaTHOro mpaBa i mignpue MHUIITBA

imeni akagemika ®@. I'. Bypuaka

Hamionanraol akazemii mpaBoBuX HayK ¥YKpaiHU

3HAYEHHSA BONIEBUABNEHHSA
Ana AIMCHOCTI NMPABOYNHY

Y emammi euznauveno ocHogHi Oeiniyii u,000 8071 i 60N€8UABNCHHS 8 UUBIILHO-NPABOBOMY Pa-
Kypci. Hagedeni komenmapi w000 micHozo npagogozo 36’ 13Ky 60Ji i 60ne6UsABIeHH 0N NPAGO-
yuny. O62pyHmMOBAHO 3HAYEHHSA B0Ji i B80/€8UAABLEHHS SAK DPI3HUX NPABOBUX Kamezopiil 015
yraadenus npasowurny. [Ipoarnanizosano meopemuiHi NUMAHHA CIMOCOBHO 3 ACYBAHHA 6041 ma
B0/1€6UABLEHHA NPABOUUHY MA NPAKMUYLHI acneKmu, 30Kpema Hagodamuvcsa NnpuKiadu, Cnupaio-
4UCb HG HOPMU 3AKOHY, MA 6KA3YEMbCA HA CNIPHI NUMAHHA W000 Uici HAYyK080T npobaemu.
Knarmouosi cnoea: 6ons, 6one6usslents, NPaBoiuH, 00208ip, diiichicmb npagouuny, OilicHicmy
0ozosopis, HeldilicHicmb npasowurny, HedillcHicmb do2080pi6, 0coOU.

IIpaBounH, Oyayuu OpUAUYHUM QaK-
tom-gieo (cr. 202 ITK Vkpainum), moike
migmaBaTucA IIPaBOBifl XapaKTepUCTUIL B
pisHUX maomuHax. [lo-mepine, Sk aHTUIION,
noxisam. Ilo-gpyre, AK MOIITOBX JJisI HAOYT-
Ts1 ocobamu mpas. Ilo-Tpere, AK aKTUBi3O-
BaHe BTiJIeHHs a00 AK AilfioBa KBiHTeCeHI[is
BOJIi ocobu, Ky BoHa peasidye. [lo-ueTBep-
Te, SIK OCOOIMBUU BUM Aill, AKi TATHYTH 3a
co0or0 BigmoBigHI IOpuMAMYHI HaCTIgKH.
ITo-’siTe, AK MpaBOMIipHUI aKT, IO KapLU-
HaJIbHO BiJIpidHAE NMPaBOUYUH Bil HeJiKTiB.
ITo-mrocTe, AK ycBimoMJIeHIiCTH 0C000I0 CBO-
ix mii.

Tak ym iHakIle B Pi3HUX paKypcax O3Ha-
KM IIPaBOYMHY B3araji Ta iX BU3HAUEHHS
yepes3 BOJIEBUSBJIEHHS 30KpeMa IIiamaBajiu-
cA MOCHIMMKeHHAM YKPaiHCBKUMN HAYKOB-
namu. B opamngax O. B. [Izepu, I. B. Cracu-
6o-Pareesoi, M. M. Cib6imboBa, €. O. Mi-
uypina, I. P. Kamaypa, C. B. Tomuumiena,
B. I. #KexkoBa, B. I. XaprHioka, A. B. JIyus,
C. O. BpomoBchbKUX Ta iH. MOPYLIyBaJUCH
mpo0IeMu IPAaBOUYNHIB K IOPUAUYHUX (PaAK-
TiB, a 0COOJMBO — HEIIMCHOCTI HpaBOYU-
HiB. BogHouac (eHOMEH BOJIEBUABIEHHSA
0co0U € HaCTIMIbKM 3HAUYyIIUM Ta Oararto-
aCImeKTHHUM, II[0 HOro BapTo MmigmaBaTu
OKpeMOMY aHaJidy, 30CepequBIII yBary Ha
3aJIe’KHOCTI MifiCHOCTI MpaBOYMHY Big YMH-
HUKiB, #Ki XapaKTepusayioTh CTaBJIEHHS
ocobu [0 BUMHIOBAHUX Hero Aiii. Tomy Mme-
TOIO IIiel cTaTTi € HamMaraHHsA JOBECTH Tic-
HUII 3B’A30K TaKol O3HAKM IIPABOUUHY, AK
€IHiCTH BOJIL Ta BOJIEBUABJIEHHSA 0Ci0, AKi iX
BUMHAIOTH, 3 HACJAiAKaMu ixX miii, IO € BaK-

JUBUM He JIWIe [IJsd ocobu, a ¥ [iasa
IIUBiJIBHOTO 060pOTY B Iisomy. Bigmosinwo,
3pobuMo cupoly B IIUX paKypcax oxapakKTe-
pu3yBaTH MPaBOYNH.

1. [Iis1 € pisHOBUIOM IOpUANYHUX (HAKTIB
mopsAn i3 nodiamu. Bomoposain mixk mumu
TUTIAMU IOPUANIYHUX (PaKTiB mossirae came
y HadgBHOCTI abo BimcyTHOCTI BOJi JOgMHMI
y HacTaHHI TUX ABUI OyTTA, AKi He JuIlle
icayioTs cami mo cobi, a ¥ BUIJIMBAIOTH HA
CTAHOBUIIlE Ta IIpaBa ocib.

2. Ocoba, BUMHAIYYN IPABOYMNH, HE IIPO-
CTO Jie, a gie 3a4Jis JOCATHEHHS IIeBHOI Me-
T — HaOyTTA HEIO MUBLIbHUX IpPaB Ta 060-
B’as3KiB. Ocoba (opmye BiacHe ysBJIEHHS
PO IiJILOBY CIIPSIMOBAHICTH IPABOUUHY —
TOI IIPaBOBUII Pe3yJbTaT, AKMUH BOoHaA coOi
yABJIsSE Ta AKUM € HaOyTTs (abo BimmoBigHO
3MiHa UM NMPUNUHEHHS IUBIJIbHUX MPaB Ta
000B’A3KiB); IpoCTe)Kye 3a IPUUYNHHO-HA-
CHIZKOBUM 3B’A3KOM MisKX BUMHEHHAM miil
Ta MOJKJIMBICTIO HACTAaHHS TAaKOTO PEe3yJib-
Tary.

Ilix memoro mpaBoumHy cirif po3ymiTu
HaMmip oci0, AKi #oro BUMHSAIOTH, AOCATTU
IIPaBOBOTO  pe3yJbTaTy, IependauyeHoro
npaBounHoM. Ileit Hamip € mepBicHUM mo-
IIITOBXOM OCOOM O BUMHEHHS IIPABOUYMHY i
0esImocepeHbO 3aJIeKUTh Bix il BoIi, AKa i
nounHae (QopmyBaTucAa B3 YCBiZOMJIEHHSA
ocoboro cBoro Hamipy. Ha Bigminy Bifg
Hamipy, MOmué npaéoiuny — Iie IICUXO-
JIOTIYHUHA CTUMYJ HOro BUMHEHHS, TOOTO
Te, 1[0 CIIOHYKa€e 0co0y Ha Iie; 3apajay 4oro
oco0u BUMHSAE MPABOUMH.

ITonpu Te, 110 ocoba Mae yCBiJOMJIIOBA-
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™1 o0uJBa Ha3BaHiI eJIeMEeHTU IIPOABY Ii
BOJII, BOHA He 30irarmoThCs i He OTOTOMKHIO-
IOThCA. $IKIO MOTHB, mnucasB mnpodecop
B. II. IllaxmaToB, BiAmoBimae Ha mUTaH-
Hs, UMM KepyBajacd ocoba, BUMHSIOUU
IIPaBOYMWH, TO MeTa BUBHAYAE TOU IIPABO-
BUU pPe3yJabTaT, AKOTO HPArHyJu JOCATTU
cy6’exru [1].

IIpuunna i MOTHUB Xo0oua i € cTymeHAMU
dopMyBaHHA BOJIi 0cOOM Ha BUMHEHHSA IIpa-
BOUMHY, ajie IIPUHIIUIIOBO BiIpi3HAIOTHCA
MiK c000I0: IpUUYMHA Mae IOPUANUYHE 3HA-
YeHHS /IS IPaBOUYUHY, & MOTUB IPAaBOBOTO
3HAUEHHA HEe Mae€.

IIpuumHa npaBOUYMHY, K IIPABUJO, OYe-
BUJHA i TOMYy Maii’Ke BCi TPaBOUYMHU HA3U-
BaOThCA Kays3aJlbHUMU. BTiM po3MerKOBY-
I0Th, KPiM OIPDUYMHYU Ta MOTUBY, IIe i MeTy
npasounny. HaiigocrynHiie 1e 0yao 3po0-
neno . II. 'pumom, AKui BKasyBas Ha He-
00XimHicTh BiAPIBHATH Yy KOKHOMY KOH-
KpPEeTHOMY BUHOAAKy caMy mOil0 Ik GopMy
OpPOABY BOJIi 30BHi, CIIOHYKAJbHUN MOTHUB
o smilicHeHHs Ail abo KiHIleBy MeTy #oro, i
00’€KTUBHUI pe3yJabTaT, Ha SAKHUHA BOHO
CIpsAMOBaHe, i AKUHA € 3acO00M IJIsT HOCHAT-
HeHHs KiHnmeBoi metu [2].

ITprunna (causa) € Ba)KJIUBOIO i BU3HA-
YaJIbHOIO MaMsKe IJIA BCiX ITPaBOYUHIB, IITO
¥ mocayryBaJjio ImiacTaBoo ixX Kiaacupikaiii
Ha KaysaJgbHi Ta abcrpaxTtHi. He moixma
CTBEP/KYyBaTH, IO OCTAaHHI BUYMHAKIOTHCHA
0e3UPUUYMHHO, ajle B IIeBHUX IIPaBOUMHAX
nmpuYrHa HACTiIBKW BimipBawma Bim 3micty
IIPaBOUYMHY, 1[0 B3araji He Mae IOPUIUYHO-
ro 3HaueHHsA. A BigTak — Bci xubu, 110 Ma-
JU Miclle B causa, TUM He MEHII Ha Tii-
CHICTH IIPABOUYMHY HE BIJIUBAIOTh, HA HUX
He MOJKHAa IOCUJIATUCH i 3amepeuyiuu BU-
KOHAHHA 3a TAKWM OpaBOUMHOM. Tak, AK-
110 B3ATHU B AKOCTi IPUKJIALy BUAAYY BEK-
ceJjid, TO He MAa€ HiAKOTO 3HAUEHHS Te, IO
MOCJYyTyBaJo mificTaBoio 1boro. I B pasi 3a-
IepevYeHHsA CILJIATUTHU 3a BeKCeJeM, IIOCUJIa-
I0YNCh Ha Te, IO IMPOAYKIIis BeKceJieJaB-
meMm He Oyja IocraBjieHa, TOOTO BiH He
BMKOHAB JIOTOBip ITOCTaBKU, AKUM Iiepeaba-
vajgocd, IO OIljIaTa 3a IIOCTaBJIEHUWI TOBAp
3OiMICHIOEThCSA BHAAYEI0 BeKCeJls, Ie 10
yBaru He Opatrumerbcs [3].

Meri nmpaBounHY DpuAiIAETHCA HE MEH-
11e 3HAUYEHHSA — BiJ TOTO, UM CTaBUJIa OCO-
0a 3a Mery HaOyTTdA IeBHUX IIpaB, 3aJie-
JKUTHh caMo 1o cobi Te, um MOKHa il mii
posIiHuTH AK mpaBouMH. SAKIO ocoba Ta-
Koi MeTu He MaJia, a BUMHsAJA Aii, abu 3po-
0UTH BUAUMICTBH, IO BOHU MOTATHYTDH IJISA
Hel HaOyTTa (3MiHy a00 NOpPUINHEHHS)
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IIpaB, TO NPaBOUYMH MOKe OyTM BU3HAHUN
HemificHUM AK (QiKTHBHUN, TOOTO BUMHE-
HUH 3a JoAcbKe oko. TobTo ail, AKi He Tar-
HYTb 3a 0000 IOPUAWYHUX HACTIAKiB
(miticaux, a He PIKTHUBHUX), IPABOYMHAMU
HE €.

Y 1mpoMy 3B’A3KYy BapTO 3rafiaTH i JesaKi
nii, AKi HaragyoTh IPABOUYMHU, ajie Biapis-
HAOTLCA BiJf HUX caMe I[i€lo HifcTaBolO —
BiicyTHicTIO mpaBOoBUX Hacaigkis. Ilpu-
KJIAJIOM MOJKYTBH CJIYT'yBaTU IIeperoBopu 3i
CKJIQaHHAM NPOTOKOJY IIPO HaMipwu.
OcraHHi#l TpPaBOYMHOM He BBaXKAETHCAH,
OCKiJIbKM YYaCHUKU IIePeroBOPiB AiHIIIN
3TrOU JIUIIIE CTOCOBHO TOTO, IO B MauOyT-
HBOMY BOHHM TaKHWil NIPAaBOYMH BUUHATH,
TOOTO MOPO3yMiJiCA 3 OCHOBHUM — €JHIiC-
TIO CBOiX HAMipiB IIOAO I1bOT0. BIM3BKO 1O
IBOTO CTOITH TMOMEPemHiA mOroBip, AKUMA
ariguo 3i cr. 635 IIK YKpaiHu mopomKye
IOPUANYHI HACTiAKM — HOTO CTOPOHU 3000-
B’A3YIOTHCA IMPOTATOM IIEBHOTO CTPOKY
YKJaCTU OCHOBHUII JOTOBip Y MaliOyTHbOMY
HA YMOBaX, BCTAHOBJIEHUX Y IOIIEPEeIHbBOMY
JIIOTOBOPi.

3. OCKiNbKHU MPaBOYMWH JIEKUTHh B ILIO-
IUHI AKMUBH020 N800} CEeHHA 0CO0U, BiH
MOKJUKAHWIN BUKOHYBATHU MeBHY (PYHKITiIO,
a caMe — BILIMBATU Ha 00CAr IIpaB 0co0Ou
yepes ix HaOyTTA, 3MiHYy a00 IPUITMHEHHA.
SIkpas ToMy IpaBOUWH i HAJTEKUTD A0 IOPU-
nuuHuX (QarTtiB. OT)Ke, POBKPUTTSA CYTHO-
CTi IpaBOUYMHY uepes MOro akTUBHI il AK
IIPOSIB BJIACHOI BOJII BapTO IIPOBAAUTH 3a
TaKUMU HaIpAMaMU: a) akTUBHA Ta MTaCUB-
Ha moBeAiHKa ocobu; 0) 3ajexHicTh HAOyT-
TS 0c000I0 mpaB Bix ii BaacHuUx mifi.

Cmoco8HO nepuiozo HanpsaMy MOMKHA
BKasaTu HacTymHe. IIpaBoBuii cTaH ocodu
dopMyeThbcsa 0c000I0 3aBAAKU 11 aKTUBHUM
IisgM, TOOTO yCBiZmOMJIEHO, 3BAXKEHO i Irise-
crupAamMoBaHo. IIpoTe iCHYIOTh IEBHI BUKJIIO-
YeHHs, AKi, BTiM, He IOPYIIYIOTh OCHOBHO-
ro mpaBwJia. BOHU CcTOCyHOThCA BUHNAAKIB,
KOJIX HeJieBicTh 0coOM THUM He MEHII IIPHU-
BOIUTH N0 HAOYTTA Hero mpas (abo il mpaBa
3BMiHIOIOTBCS UM NOPUNUHAITHCA). Tak,
IIPABOYMH MOK€ BUMHIOBATHUCS I TACUBHOIO
HOBEIiHKOI0, KOJH ocoba MOBUUTH, aje ii
MOBYAaHHS IIOPOJKY€E TPABOBiI HACHiAKU 3
BUHUKHEHHHA, 3MiHU a00 IpUIMHEHHA B Hel
IpaB, SAKINO 3aKOH 3B’s3ye IIi HACHIIAKHU 3
TAaKUM IIOBOKeHHAM ocobu. IIpuriaamom
Mmoske cayryBatu ct. (64 IIK Vkpaimu, 3a
AKOIO ITiCJIsI 3aKiHUEHHS CTPOKY IOTOBOPY
HalMy BiJICyTHiCTBH 3amepeueHb HaWMOJaB-
I CJYrye MifcTaBOIO BBaYKaATW MOro Ta-
KUM, II[0 IOTOMKYETHCSA HaA IMPOJOBMKEHHS
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nIii moroBopy Ha CTPOK, AKHIl OyB paHiIie
BCTAHOBJIEHUU TOTOBOPOM.

3a 4. 4 cr. 1268 IIK mamnosiTHs, HETIOB-
HOJITHS, HeJiesgaTHa ocoba, a TAKOM 0CO-
0a, nMuBiIbHA Ai€3LaTHICTH AKOI oOMeXKeHa,
BBa)KAIOTHCSI TAKUMU, I10 IPUUHAIUA CHAL-
IMUHY, KPiM BUIAAKiB, mepeadbauyeHux yac-
truaamu 2—4 ct. 1273 IIK. To6To BCcTaHOB-
JII0ETHCSA 3arajbHe IIPaBUJIO HAOYTTs IpaBa
BJIACHOCTi ocobu 0e3 ypaxyBaHHsA Ii BoJi.
OgHOUacHO BKAa3yIOThCA © MOIYKJIUBOCTL
VHUKHEHHS Biff HaOyTTs MIpaBa BJIACHOCTL
migamMu BigmoBimHWMX 0ci06, AKi KOHTPOJIIO-
IOTbCA OpraHaMM ONiIKM Ta HiKJyBaHHA.
Amnanoriuno chopmynboBani B ct. 1268 ITK
HACJiJKM MacHUBHOI IIOBEAiHKHN CHASKOEM-
A, IKUHA IIOCTIMHO MPOKUBAB 3i CIIAAKO-
IaBIlEM Ha Yac BiAKPUTTA CHAAITUHU.

IIpore BicTaBieHHA MUX MPE3YMIII[IH TIE-
PEKOHJIMBO CBigUmMTh, IO HAaABHI pisHi 3a
CYTHICTIO MOZEeJIi «HemposaBy» 0cO0000 CBOET
BoJIi. SIKIO B mepIIoMy BUHOAAKY 3aKOHO-
TaBellb Mae Ha MeTi 3a0e3meueHHs IIpaB
Tiel KaTeropii oci6, Ipo AKX BKa3yETHCA B
u. 4 cr. 1268 I1K, BHacaigox Toro, mio ix
BOJIsI TIepe0yBa€e B CTaHi, KOJU IMOKJIATaTU-
cd Ha Hel HEMOIKJINBO a00 HEJLOIYCTUMO, TO
B APYrOMYy BUIAAKY BOJSA 0CO0M BUparKa-
€ThCs 30BHI B camMoMy (haKTi IPOJAOBIKEHHA
MOBOAUTHCS IMOAO MalHa CIagKoIaBIA
TaK, HeMOBOU oco0a OJHO3HAYHO A€ 3P0O3Y-
MiTHU cBi#l HaMmip.

BesgianbuicTh 0ocobu (He aKTHUBHA, a Ma-
cuBHA Ii IOBemiHKa) MOKe IIPUBECTH M0
BTpaTu Hel npasa. [IpukiagoM MoiKe Ciy-
ryBaTH BUKYI ITaM’ STKU KYJbTYPHOI cHaj-
muHu y BaacHuka (cr. 352 IIK) Tta meaxi
immri. BigmoBigHO, He BUKJIIOUYAIOTHLCS i BU-
majgKu, KOJU IIpaBa ocobu (Ile CTOCYeEThCH,
fAK IPaBUJIO, IX 3MiHM a00 IPUNUHEHHH)
MOJKYTh ONMHUTHUCSA B 3aJI€KHOCTI Bifm cy-
CIiBbHUX iHTepeciB, mepeBara AKUX IUK-
Tye HeoOXiAHIiCTH BCymepeu BOJIi Ha Iie 0CO-
0u BUMHEHHSA [ifi 3 NPUNUHEHHS B Hel
npas. Toxi MoKe WTHUCA TPO BUKYII 3eMeJIb-
HUX JiJISHOK Ta MaiiHAa, AKe Ha HUX PO3-
MillleHo, naJA cycmnijbHumxX 1moTrped (crat-
i 350, 351 IIK).

3anexcnicmb Habymms 0co06010 npaé 6id
il saacnux 0ill o3HAUaE, 10 caMe 3 Ji€l0 K
opusnYHUM (GaKTOM 3aKOH IIOB’s3ye Ha-
CTaHHSA AJs 0COOM NMEeBHUX IOPUAMUYHO 3HA-
yymux Hacaigkis. Cam 3aKOH ITUX HaCTif-
KiB He IIOPOMIKYE.

Boxgmouac ykpaiHChbKe B3aKOHOJAaBCTBO
nepenbavalsio i BUNAAKU, KOJU B 0COOU BU-
HUKAaJIO IIpaBo 0e3 ii akTUBHUX Oili, CcHps-
MoBaHUX Ha Horo Habyrta. Tak, cr.15 3a-

KoHy YKpainm «IIpo BmacuicTe» [4] Bcra-
HOBJIIOBAJIOCh, IO y pasi cmjiaTu YJIeHOM
JKUTJIOBO-0YIiBEJILHOrO (a TAaKOK IauHOro,
rapa’kHOT0) KOOIIePaTUBY BapTOCTi KBapTH-
pu (BiZmoBizHO, camoBOro OyAMHOUKY, rapa-
°Ky) BiH craBaB iioro BiaacHukom. OTixe, 3
HaOpaHHAM YMHHOCTI UM 3aKOHOM 3’SIBU-
JIOCh YMMAJIO BJIACHUKIB, MPaBO B AKUX BU-
HUKJIO 0e3 aKTUBHHUX il 3 IXHLOro OOKY.
Ha remepimuiii uac, y 3B’A3Ky 3 BTPAaTOIO
yuaHOCTI ¥ 2007 p. 3Y «IIpo BiaacHicTh» ImMi
IPaBOBIIHOCUHM PeryJiolThed 4. 3 cT. 384
IIK Ta cr. 19! 3Y «IIpo koomepamiro», Ta
CyTHicTh HaOyTTsA IpaBa BJACHOCTL Ha 3a-
3HaueHe MaiiHO He 3miHuJach [5]. U Ti 06-
CTaBUHU, II[0 IPABO BJIACHOCTi HA HEPyXOMe
MalHO IiAjArae MmepsKaBHiIA peecrparnii
(ct. 182 IIK), # Te, m1o IpaBo BJIACHOCTI HA
HOBOCTBOPEHE MAWHO BUHUKAE 3 MOMEHTY
peectparii (4. 4 ct. 334 I1K), He € miacra-
BOIO 3amepeuyBaTH HAABHICTH IIpaBa BJac-
HOCTi Ha TaKy HEPYXOMIiCTb — TO € BUKJIIO-
YeHHS 3 3araJIbHUX IIPABUJI, BCTAHOBJIEHUX
3akoHOM. T00TO, AK BUAHO 3 IIOIIEPEIHBO
HaBeJeHOr'0, IMPaBO HA HEPyxXoMe MaiiHo
ariguo 3i cr. 384 IIK, BUHUKAE 3 MOMEHTY
TOBHOI CILJIATH TAi0BOTO BHECKY Ta B TAKU
cmocib, A AKoro HabyBauy He IIOTPiOHO
BUMHATHU *KOAHUX JONATKOBUX il [6].

Take cTaHOBHUIINE € He IIIJIKOM aJeKBaT-
HUM 3araJbHIi# Mozesi HaOyTTS MUBIIBHUX
IpaB 3a BOJIEIO 0CO0OU.

4. fx1o npaBoUYMH BU3HAYAETHCA Uepes
Iifo, TO mis, B CBOIO Uepry, — uepes 600
ocobu, siKka Mae OyTH BiJIbHO BHpakeHa,
TO6GTO 0coba TOJi BBaYKAETHCA TAKOIO, IO
BUMHUJIA IPAaBOUYMH, KOJU BOHa OaKae Iie
3pobutu i mparue mo 1boro. B npoTuBHOMY
BUIIAJIKY AiAd 0co0U He MOPOJKYE TUX IOPU-
IUYHUX HACJHIAKiIB, SKi TATHYTH 3a c00OIO
NpPaBOUMHU — HAOYTTS HE IUBIJIbHUX
npaB Ta 000B’sA3KiB. I HaBiTHL AKIIO ocoba
ONMMHWJIACA B TAKOMY CTaHi, 110 B Hei BCy-
meped ii Bosii BUHUKJIM IpaBa Ta 06OB’sA3-
KU1, BOHA BIIPaBi ocmopuTu MificHiCTH mpa-
BOUMHY 1 BHMaraTu IIOBepHeHHA 1I B
nepBicHuii crax (cr. 216 IIK Ykpainwn).

Mix Ttum, OyBarTh mil, AKi xoua i TAr-
HYTH 3a co00I0 IOPUANYHI HACHIAKY i cupsd-
MoBaHi Ha IX HacTaHHA, aJe He Juue 8i0
maxux 0iil ye 3anexums. Bonsa omuiei oco-
01, AKa HaMaraeTbcs ii peasisyBaTu BJjac-
HUMH IiAMH, B IPUHIINIIL He MOKe IIPuBecC-
T [0 pe3yabTaTy, SAKOT0 BOHA IIparHe.
IlpukaamoM MOMKYTH CJOyTryBaTu mii ydac-
HUKA TOBapUCTBa, AKUIl Oepe y4acTh y 3a-
TaJbHUX 300pax, roJIocye 3a MUTAHHSA II0O-
PAOKY [OEHHOTO, BUPA’KAIOUM IIMM CBOIO
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BOJITO. AJie pilleHHsA 3arajJbHUMU 300paMu
OPUUMAETLCSA JUINlE 3a HAABHOCTi JocTar-
HbOI KiJgbKocTi rosiociB (ct. 59 3akony
VYipaiuu «IIpo rocmomapchbKi ToBapumcTBa»
[7], cT. 42 3akony Yipaiuu «IIpo akiio-
HepHi ToBapucTBa» [8]).

5. ByBaioTh mii ocobu y CBOiX BUTOKAax
Henpaeomipri, xoua Ipu HOMY HagBHOIO €
I akTUBHA MMOBEJIiHKA 0co0u, i yCBiOMIIeH-
Hd, 110 I[i€I0 TOBEeAiHKOI0 BOHA Ha0ye IeB-
HUX IIpaB, NparLeHHsa nboro. IIpore mpaso-
MOPYIIIeHHA € AHTUIIOAOM IIPABOYMHY SAK
IPaBOMipHOI MOBENiHKHU.

IIpo mpaBomopyIleHHA Ie 3 AAaBHIX 4Ya-
ciB nimernbca AK mpo genikTu. OcobamBuUX
CKJIQMHOIIIB IIPW PO3MEKYBaHHI HeiKTiB
Ta IIPAaBOYMHIB NpU I[LOMY HE BHUHUKAE.
OpHak He BCe HACTIJIBKU SCHO 3 HeOillCHU-
MU npasoiuHamMu, AKi y caMuUX CBOIX BU-
TOKaX MIiCTATH IIpaBOMOpYyIINeHHs. B pasi
AKIIO MPaBOYMH He BiAmOBimae BuMoram,
BudHauenuMm y cr. 203 IIK Vkpainu, iioro
BUMHEHHSAM IIOPYIIYETHCSI OpaBo (00’ €K-
TuBHe). BigTak, Taka nia sBase coboro mpa-
BOIIOPYIIIeHHS, 00 € HenpasomipHotw. IIpoTe
B IIK B:KUBaeThCA TEpPMiH «HETiHCHICTH»
IIPaBOUYMHY, II[0 CYIIEPEeUUTh CYTHOCTI mpa-
BOUMHY AK npagomipuoi aii. CraBieHHa 00
1mporo 3 60Ky mpaBHUKiB pisue. Oxui BBa-
JKaloTh, IO 3arajJbHOBKUBAHUU TEpPMiH
«HeJifCHI IpaBOYMHN» € YMOBHUM, 0O BiH,
iMOBipHO, TMOKJUKAHUHN ITiJKPECIUTH, IO
e Oisg, dKa MaJja BUTJIAL IIPaBOMipPHOCTI,
aje BuABMJOCH, IO Iie He Tak [9]. IOpyri
HAMOJIATATh, IO HENIWCHUN IIpaBOYWH
B3araJii He € opuandHUM (haxtom [10].

Taxa mosuIlis BUIAETbCA HEIOPEUHOIO,
OCKiJIbKM HeIpaBOMipHa Jid, AKOIO € He-
mificHUIT IpPaBOYMH, TUM He MEHIII TATHE 3a
co0010 IOPUAWYHO 3HAUYMII HACHIIKH, IIe-
penbaueni cr. 216 Ta iHIMX cTaTeil mapa-
rpady 2 IIK. I xoua muMu HacIigfKaMu He €
Ti, HACTAHHA AKMUX 0aKaJii CTOPOHU, BUM-
HAIOUYM IIPAaBOYUH, TUM HE MEHII IM He
MOKHa BigmMoBuTH y KBasidixarii ax o06-
CTaBUH peasbHOI HiiCHOCTi, 3 AKUMU 3aKOH
MOB’sA3y€ BUHUKHEHHS, 3MiHy Ta MPUIU-
HEHHdA MUBiJIbHUX IpaB Ta 060B’aA3KiB [11].
A came Take BHM3HAUEHHS IOPUIUYHOTO
darTy € HavnomupeHimum. OTiKe, Hemii-
CHUI TPABOUUH He € IOPUAUYHO OaNIyKUM
dakTOM, 3 HOro BUMHEHHSIM 3aKOH IIOB’ -
3y€e BUHUKHEHHS [JIsI CTOPiH NHEeBHUX Ha-
cHigKiB (xoua ¥ He THUX, AKi Oakasu CTOPO-
Hn) [12].

6. il aBuAoTs cob00 yceidomnenul
akm ocobu, sika GopMye CBOIO BOJIIO, BUBA-
JKEeHO CTAaBUTHCA A0 BUMHEHHA Aii Ta mepen-
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0avyae/mparse HaCTaHHSA HACHiAKiB, AKi 1u-
MU OiAMYA O0YMOBJIIOIOTECA. 3 IILOTO CJIIAYE
IpUHAWMHI IBa 3acTepeskeHHs: (a) Take Oa-
YeHHs Oilfl BJaCTUBE »KUBUM iCTOTAM — JIIO-
oAM, ajie Ail BUMHAIOTH U iHINL cy6’eKTH
IUBibHOTO TIpaBa, mo3HaueHi B cr. 2 I[K;
(6) ycBimomieHiCTh TPU BUMHEHHI il o3Ha-
yae, 1o (isuuHa ocoba 3maTHA MO0 IILOTO —
nepebyBae y BiAMOBiZHOMY ICHUXiYHOMY
craui. B cBOIO uepry, Takuii CTaH 3aJ€KUTH
Bifi IPUPOAHUX BJIACTHUBOCTEIl 0co0M, AKi
GOpPMYIOTHECS TOCTYIIOBO 1 BBaKalOThCS
OCTaTOYHO C(POPMOBAHUMHU 3 NOCATHEHHAM
Helo moBHOJITTA. ToMy omHi€ero 3 YyMOB Hiii-
CHOCTi mMpaBoOYMHY BusHaueHe y 4. 2 ct. 203
ITK #ioro BumHeHHA 0C000I0 3 HEOOXimHUM
obcAromM 1uBiiIbHOI miesmaTHOCTi. AmKe
miesmaTtHicTh Mae (QismumHa ocoba, dAKa
yCBioMJIIOE B3HAYeHHA CBOiX [Miii, BHa-
CIiIOK YOT0 BOHA 3JaTHA caMa CBOIMU
miamu HabyBaTu st cebe MUBLIBHUX MpaB
Ta 000B’A3KiB, a Tako Ix 3hilicHoBaTU
(ct. 30 IIK). A srigeo 3 u. 1 cr. 12 IIK
3aificHeHHSA 0c0000 CBOIX MPaB Bi0yBa€Th-
cd Ha 11 BJIacHUU PO3CYHd, AKUN MoKe (op-
MyBaTHCS HacaMmilepen 3aJie;KHO Bim mocsr-
HeHHs 0c000I0 IIEBHOTO BiKYy.

Brim wmoskauBicTs 3AilicHIOBATU aneK-
BaTHI ail moB’sA3yeThC HE JUIIle 3 ITUM, a i
31 craHoM 370poB’sA ocobu, BiACYTHiCTIO B
Hel TeBHOI 3aJIeKHOCTi (BHACJIIZOK B3JI0-
B)KUBAHHS AJKOTOJLHUMM HAIIOAMM, Hap-
KOTUYHUMHU PeYOBMHAMH Ta iH.), ICHUXid-
HUM CTAHOM Ha MOMEHT BUMHEHHS IIPaBO-
yuHy. Ha 3aKoHOmaBuOMy pPiBHi BCTaHOB-
JIeHO 00CATr MOJKJIMBOCTEH 0ci6 3 IIOBHOIO
MUBiIbHOIO miesmaTHicTio (ctarti 34, 35
IIK), manosiTHix oci6 (ct. 32 IIK), HemoB-
HosiTHiX 0ci6 (cT. 33 IIK), oci6, obomesxe-
Hux y piesmarnocti (ct. 37 IIK). Icuye 3a-
0opoHa  BUMHEHHA  IIPaBOYMHY  OcCi0,
Bu3HAHUX HexmiesmaTHuMu (4. 2 ct. 41 1K),
MPUYMHOIO YOT'O € MOBHA iX HecBiomicTs, a
BilTak — HECIIPOMOJKHICTh HaJIEKHUM UU-
HOM fmiatu cutyatuBHOo. OKpeMO BHU3HaAUa-
IOTbCA HACJIIKM HecBimomMmx [iii ocobu,
3MiMiCHIOBAHiI HeE0 B CTaHi, KOJM BOHa He
yCcBimoMJIIoBajla 3SHaUEHHS CBOIX Jiil Ta He
moruia KepyBatu Humu (cr. 225 I1K), a Ta-
KO [Iifi ocoOu, Bu3HAHOI Hei€e3maTHOIO
(cr. 226 IIK).

Omike, BoJA ocoOuM, sKa peayidyeThbcs
i yac BUMHEHHs [IPaBOYMHY, IIOB’s3a-
Ha/o0ymMoBJeHa 3 i Aie37aTHICTIO Ta MOXK-
JUBICTIO yCBiJOMJIIOBATH 3HAUYEHHS CBOIX
mifi. 3a BiZCyTHOCTI IIMX yMOB HACTalOTh
Hacuaigku, mnepexbauveni crarramu 221 —
223, 225, 226 IIK.
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TaxuMm YMHOM, MOMKHA KOHCTATyBaTHU, OOCATY Oi€3ZaTHOCTI HOro yyacHUKIB, i 10
10 TaKa O3HaKa MiHCHOCTi MpaBOUYMHIB, AK HAABHOCTI MeTH IIPABOYMHY — IIOPOIUTH
€IHIiCTH BOJII Ta BOJIEBUABJIEHHS, € 6araTo- IIPaBOBi HaCIigKH.
rPaHHOIO i TAKOIO, II[0 BMiIllye B ce0e BIMO-

I i 1o 3aKOHHOCTI 3MiCcTy IIpaBOYUHY, i OO
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Crudanosé Koncmanmun. 3naienue 6oneu3sasnenus 0aa delicmeumenbHOCMU NPagoMoius.
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dancko-npasosom parxypce. IIpusedenvl KOMMEeHRMAPUL OMHOCUMENLHO MeCHOU Npasosoil c6A3uU
60U U 60/eU3sABIeHUA Oas npagomovus. OOOCHOBAHO 3HAYEHUE 604U U B0JIEU3BABIEHUA KAK
PAa3HbLX NPasosblx Kamezopuil 0nsa 3aKa04eRUs npasomovus. IIpoananusuposans. meopemuyec-
Kue 60npocbl OMHOCUMEbHO 6bLACHEHUS 604U U B0LEU3BABLECHUSL NPAGOMOLUA U NPAKMULECKUEe
acnexmul, 6 WACMHOCMU NPUBOOAMCA NPUMEPbL, ONUPAACL HA HOPMbL 3GKOHA, U YKA3bLEAEeMCs HA
CNOPHbLEe 60NPOCHL OMHOCUMENbHO IMOU HAYYHOU NpobieMbl.

Enioueevle cnoea: 6o, 60seussasienue, npasomovue, 002060p, 0eilcmeumensbHoCmsb npasomo-
uyus, delicmeumenbHocms 002080p08, HedelicmEuUmelbHOCIb NPABOMOYUL, HedellcmEumelbHOCMb
dozosopos, auya.

Skydanov Kostyantyn. Significance of intent for validity of a deed.

The article establishes main definitions of act and event in the civil-law meaning. It makes a
distinction between such categories as cause of the deed, reason for the deed, aim of the deed
and draws a conclusion that it is necessary to distinguish them. In particular, there is a
concept of the reason for the deed and aim of the deed specified in the article, and the fact
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that they do not coincide and are not identical. As for cause and reason, they differ from each
other fundamentally.

The article contains a reasonable note that the cause (causa) is very important and
determinant for nearly all deeds and therefore there is an argument to classify them as
causal and abstract.

Paying attention to the aim of the deed, the author specifies some acts in his article that look
like deeds but differ from them particularly for such grounds — absence of legal consequences
and this fact is confirmed by the conclusion that the latter are not the deeds on the basis of
the example made.

Essence of the deed is exposed through a person’s active actions as an expression of its own
will and is to be considered according to such directions: a) active and passive behavior of the
person; b) dependence of right acquisition by the person on its own actions. In relation to the
first direction it is indicated that the deed can be performed by means of both active and
passive behavior, when the person keeps silent but its silence generates legal consequences on
creation, change or cessation of its rights, if the law connects these consequences with such
behavior of the person. In particular, as exemplified by the article 1268 of the Civil Code of
Ukraine, the author makes a thesis, that as the result of the fact that the will of such persons
as minor, underage, incapable, having limited civil capacity is in such a state that it is not
possible or permitted to rely on it, and a legislator is intended to ensure the rights of such
category of persons, then in the other case, under the article 1268 of the Civil Code of
Ukraine, consequences of passive behavior of a heir constantly cohabiting with a testator at
the moment of inheritance release, when the person’s will is expressed externally as the fact
of continuing to behave toward the testator’s property as if the person unambiguously gives to
understand its intention. In relation to dependence of right acquisition by the person on its
own actions, as the second direction, it is determined that the law connects creation of
definite legally valid consequences namely with the act as a legal fact. To define the basic
nature of this direction the author makes an attempt to analyze some laws («On property»,
«On cooperation» ) and determines that nowadays because of invalidation of the Law of
Ukraine «On property», these legal relations are regulated by clause 3 of article 384 of the
Civil Code and article 19-1 of the Law of Ukraine «On cooperation», and essence of
acquisition of real property title has not been changed but according to art. 384 of the Civil
Code a title to real property arises from the moment of complete payment of equity
contribution and in such a way that the acquirer has not to perform any additional acts.
The author analyzes theoretical matters and practical aspects concerning determination of
the will and will expression of the deed and, in particular, makes examples based on the
statutory provisions.

It is indicated that the deed is determined through the act, and the act in its turn — through
the person’s will being expressed freely, i.e. the person is considered as having performed the
deed when it wishes and wants to do so. Otherwise, the person’s act does not generate the legal
consequences following any deed — acquisition of civil rights and obligations by that person.
At the detailed determination of importance of the person’s will for the deed, the article
defines the acts which, though resulting in legal consequences and aimed at their creation,
are not the only reason for such consequences, and provides a reasonable example, that will of
one person trying to perform an act by its own actions, basically can not lead to the intended
result.

Key words: will, will expression, deed, contract, validity of the deed, validity of contracts,
invalidity of the deed, invalidity of contracts, persons.
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