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Ó ñòàòò³ äîñë³äæóþòüñÿ ñòàä³¿ òà åëåìåíòè ìåõàí³çìó öèâ³ëüíî-ïðàâîâîãî ðåãóëþâàí-
íÿ çîáîâ’ÿçàëüíèõ â³äíîñèí, àíàë³çóþòüñÿ ïðàâîâñòàíîâëþþ÷³ þðèäè÷í³ ôàêòè òà ¿õ
ì³ñöå ñåðåä åëåìåíò³â öüîãî ìåõàí³çìó.
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äè÷í³ ôàêòè, çîáîâ’ÿçàëüí³ ïðàâîâ³äíîñèíè.

Äîñë³äæåííÿ ïðîáëåì ìåõàí³çìó ïðà-
âîâîãî ðåãóëþâàííÿ áóëî òðàäèö³éíèì
äëÿ ðàäÿíñüêî¿ òà ïîñòðàäÿíñüêî¿ ïðàâî-
âî¿ íàóêè äðóãî¿ ïîëîâèíè ÕÕ—ïî÷àòêó
ÕÕ² ñòîë³òü. Âàãîìèé âíåñîê ó ðîçðîá-
ëåííÿ äàíî¿ ïðîáëåìàòèêè ó ñâ³é ÷àñ çðî-
áèëè Ì. Ã. Àëåêñàíäðîâ, Ñ. Ñ. Àëåêñººâ,
Â. Ì. Ãîðøåíüîâ, Â. Ï. Êàçàìèð÷óê,
Ì. ². Ìàòóçîâ, Ë. Ñ. ßâè÷ òà ³í. Íà îñíî-
â³ ¿õ íàóêîâèõ äîñÿãíåíü áóëà ðîçðîáëå-
íà êîíöåïö³ÿ ìåõàí³çìó ïðàâîâîãî ðåãó-
ëþâàííÿ, ÿêà ö³ëêîì çàäîâîëüíÿëà
ïîòðåáè äîñë³äíèê³â òîãî ÷àñó. Ïðîòå ÿê-
ùî òîä³ â÷åí³ ðîçãëÿäàëè ìåõàí³çì ïðà-
âîâîãî ðåãóëþâàííÿ â ñòàòèö³, òî ñüîãî-
äí³ ³íòåíñèâíèé ðîçâèòîê ñóñï³ëüñòâà â
ö³ëîìó, ÿêèé íåìèíó÷å âïëèâàº ³ íà ïðà-
âîâ³ â³äíîñèíè, çìóøóº íàóêîâö³â ïîãëÿ-
íóòè íà íüîãî â äèíàì³ö³. Àäæå â çàãàëü-
íîìó âèãëÿä³ ñàìå ìåõàí³çì ïðàâîâîãî
ðåãóëþâàííÿ ñóñï³ëüíèõ â³äíîñèí äîçâî-
ëÿº íàëàãîäèòè ïðàâîâ³ çâ’ÿçêè ì³æ
îêðåìèìè ñóá’ºêòàìè, á³ëüøå òîãî, çà
äîïîìîãîþ þðèäè÷íèõ ôàêò³â ñïðèÿòè
âèíèêíåííþ òà çä³éñíåííþ öèâ³ëüíèõ
ïðàâ òà îáîâ’ÿçê³â.

Ó ñó÷àñí³é óêðà¿íñüê³é ïðàâîâ³é íà-
óö³, çîêðåìà ó ïðàöÿõ À. Á. Ãðèíÿêà,
². À. Ä³êîâñüêî¿, À. Â. Êîñòðóáè,
Í. Ñ. Êóçíºöîâî¿, Î. Î. Îòðàäíîâî¿,
Ñ. Î. Ïîãð³áíîãî, Â. Ë. ßðîöüêîãî òà ³í-
øèõ â÷åíèõ ïðîäîâæóºòüñÿ íàóêîâà äèñ-
êóñ³ÿ ùîäî âäîñêîíàëåííÿ ìåõàí³çìó

ïðàâîâîãî ðåãóëþâàííÿ, ùî, áåçóìîâíî,
º ïîçèòèâíèì, àäæå ðîçøèðåííÿ êîëà
ñóá’ºêò³â ïðàâîâîãî ðåãóëþâàííÿ,
óñêëàäíåííÿ ñòðóêòóðè ïðàâîâîãî ðåãó-
ëþâàííÿ — öå ñàìå ò³ ï³äñòàâè, ÿê³ âè-
êëèêàþòü ïîòðåáó â ï³äâèùåíí³ åôåê-
òèâíîñò³ éîãî ôóíêö³îíóâàííÿ.

Ó òåîð³¿ ïðàâà îäíå ÷è íå ç öåíòðàëü-
íèõ ì³ñöü ïîñ³äàþòü ïèòàííÿ ìåõàí³çìó
ïðàâîâîãî ðåãóëþâàííÿ, éîãî ñòðóêòóðè,
ôóíêö³é, ï³äâèùåííÿ éîãî åôåêòèâíîñò³.
Òàê, Ñ. Ñ. Àëåêñººâ ï³ä ìåõàí³çìîì ïðà-
âîâîãî ðåãóëþâàííÿ ðîçóì³â «âçÿòó â ºä-
íîñò³ ñèñòåìó ïðàâîâèõ çàñîá³â, çà äîïî-
ìîãîþ ÿêèõ çä³éñíþºòüñÿ ïðàâîâå
ðåãóëþâàííÿ» [1]. Íà äóìêó Ì. Ë. Òåï-
ëþêà, ìåõàí³çì ïðàâîâîãî ðåãóëþâàííÿ
ñë³ä âèçíà÷àòè ÿê óçÿòó â ºäíîñò³ ñèñòå-
ìó ïðàâîâèõ çàñîá³â, çà äîïîìîãîþ ÿêèõ
çàáåçïå÷óºòüñÿ ðåçóëüòàòèâíà ïðàâîâà
ä³ÿ íà ñóñï³ëüí³ â³äíîñèíè. Öåé ëàíöþã,
ïî÷àòêîâîþ ëàíêîþ ÿêîãî º þðèäè÷í³
íîðìè, â ñèëó ñàìî¿ ëîã³êè ïðàâà ö³ëêîì
çàêîíîì³ðíî çàâåðøóºòüñÿ àêòàìè ðå-
àë³çàö³¿, êîëè ìîæëèâîñò³ (ñóá’ºêòèâí³
ïðàâà) òà îáîâ’ÿçêè, âèðàæåí³ â ïîçèòèâ-
íîìó ïðàâ³, ñòàþòü ôàêòàìè ðåàëüíîãî
æèòòÿ [2].

Ï³ä ìåõàí³çìîì öèâ³ëüíî-ïðàâîâîãî
ðåãóëþâàííÿ Ð. Á. Øèøêà ïðîïîíóº ðî-
çóì³òè óïîðÿäêîâàíó ñèñòåìó ïðàâîâèõ
³íñòèòóò³â, ùî çàêð³ïëþº ìîæëèâ³ñòü
ó÷àñíèêàì öèâ³ëüíèõ ïðàâîâ³äíîñèí
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îö³íèòè ñâîþ ä³ÿëüí³ñòü ïðè çä³éñíåííÿ
ñâî¿õ ïðàâ òà îõîðîíþâàíèõ çàêîíîì ³í-
òåðåñ³â, à ³íøèì — óòðèìóâàòèñÿ â³ä
ñâàâ³ëüíîãî âòðó÷àííÿ [3]. Ñ. Î. Ïîãð³á-
íèé ìåõàí³çì öèâ³ëüíî-ïðàâîâîãî ðåãó-
ëþâàííÿ íàçâàâ òðàíñôîðìàòîðîì ïîòåí-
ö³éíèõ ïîëîæåíü íîðìè öèâ³ëüíîãî ïðà-
âà â ðåàëüíèé ñòàí öèâ³ëüíèõ ñóñï³ëü-
íèõ â³äíîñèí [4].

Ó äîêòðèí³ ïðàâà, âèõîäÿ÷è ç òîãî, ùî
«ìåõàí³çì» º âàæëèâèì íàóêîâî-ãíîñåî-
ëîã³÷íèì ïîºäíàííÿì òèõ åëåìåíò³â, çà
äîïîìîãîþ ÿêèõ çàáåçïå÷óºòüñÿ ðåãóëÿ-
òèâíà òà îõîðîííà ôóíêö³ÿ âðåãóëþâàí-
íÿ ïðàâîâ³äíîñèí, ñòâåðäæóºòüñÿ, ùî ìå-
õàí³çì ïðàâîâîãî ðåãóëþâàííÿ äîãîâ³ð-
íèõ â³äíîñèí — öå ïîñë³äîâíèé ëàíöþã
çì³íè îêðåìèõ ïðàâîâèõ ÿâèù, ÿê îò:
íîðìà ïðàâà, ùî ðåãóëþº öèâ³ëüí³ â³äíî-
ñèíè, — þðèäè÷íèé ôàêò — ïðàâà ³ îáî-
â’ÿçêè, ùî ³ñíóþòü ó öèâ³ëüíèõ ïðàâî-
â³äíîñèíàõ, ÿê³ âèíèêëè íà éîãî ï³äñòà-
â³, — ðåàë³çàö³ÿ öèõ ïðàâ òà âèêîíàííÿ
îáîâ’ÿçê³â, à çà íåîáõ³äíîñò³ — òàêîæ ³
çàõèñò ïîðóøåíîãî ïðàâà ÷è ³íòåðåñó [5].

Ó íàø³é ñòàòò³ ç ìåòîþ âèçíà÷åííÿ
ñïåöèô³êè ðåãëàìåíòàö³éíîãî âïëèâó
«ìåõàí³çìó ïðàâîâîãî ðåãóëþâàííÿ» íà
â³äîñîáëåíó ãðóïó äîãîâ³ðíèõ çîáîâ’ÿ-
çàíü ïîòðåáó ó êîíñòðóþâàíí³ â³äïîâ³ä-
íîãî ïðåäìåòíî âèçíà÷åíîãî òåðì³íîëî-
ã³÷íîãî ñëîâîñïîëó÷åííÿ çàïîâíèìî,
ñêîðèñòàâøèñü ôðàçåîëîã³÷íèì ïîºäíàí-
íÿì «ìåõàí³çì ïðàâîâîãî ðåãóëþâàííÿ»
ç ÷³òêî îêðåñëåíîþ ñôåðîþ ðåãëàìåíòà-
ö³éíîãî âïëèâó é íàçèâàòèìåìî éîãî ìå-
õàí³çìîì öèâ³ëüíî-ïðàâîâîãî ðåãóëþ-
âàííÿ çîáîâ’ÿçàëüíèõ â³äíîñèí.

ßê ³ óñ³ «ìåõàí³çìè», ìåõàí³çì öè-
â³ëüíî-ïðàâîâîãî ðåãóëþâàííÿ çîáîâ’ÿ-
çàëüíèõ â³äíîñèí º ÷³òêî ñòðóêòóðîâà-
íèì ³ ôóíêö³îíàëüíî âèçíà÷åíèì. Òîìó
éîãî ñïåöèô³êè, ÿêà ìàº îñîáëèâó ðåëü-
ºôí³ñòü òà â ö³ëîìó á³ëüø øèðîêå óÿâ-
ëåííÿ ïðî äîñë³äæóâàíèé ìåõàí³çì, çìî-
æåìî äîñÿãíóòè ëèøå ïðè àíàë³ç³
«âíóòð³øíüî¿» áóäîâè.

Ö³ëêîì ëîã³÷íèì º òå, ùî, ðîçãëÿäàþ-
÷è ìåõàí³çì öèâ³ëüíî-ïðàâîâîãî ðåãóëþ-
âàííÿ çîáîâ’ÿçàëüíèõ â³äíîñèí ï³ä êó-
òîì çîðó ôóíêö³îíóâàííÿ, òîáòî ÿê
ïåâíîãî ïðîöåñó, ÿê ïðàâèëî, âèä³ëÿþòü
îñíîâí³ ñòàä³¿, ÿêèì â³äïîâ³äàþòü ïåâí³
åëåìåíòè ñòðóêòóðè ìåõàí³çìó: 1) íîð-
ìàòèâíà ðåãëàìåíòàö³ÿ ñóñï³ëüíèõ â³ä-

íîñèí; 2) âèíèêíåííÿ ñóá’ºêòèâíèõ ïðàâ
³ îáîâ’ÿçê³â; 3) ðåàë³çàö³ÿ ñóá’ºêòèâíèõ
ïðàâ ³ âèêîíàííÿ îáîâ’ÿçê³â; 4) çàñòîñó-
âàííÿ ïðàâà [6]. Ñòîñîâíî åëåìåíò³â ìå-
õàí³çìó ïðàâîâîãî ðåãóëþâàííÿ ñó÷àñíà
þðèäè÷íà íàóêà õàðàêòåðèçóºòüñÿ íàÿâ-
í³ñòþ äâîõ ï³äõîä³â, à ñàìå: øèðîêîãî,
ùî õàðàêòåðèçóºòüñÿ ñóêóïí³ñòþ åëåìåí-
ò³â, ÿê³ áåðóòü ó÷àñòü ó âïîðÿäêóâàíí³ ñó-
ñï³ëüíèõ â³äíîñèí (íîðìè ïðàâà, íîðìà-
òèâíî-ïðàâîâèé àêò, þðèäè÷í³ ôàêòè,
ïðàâîâ³äíîñèíè, òëóìà÷åííÿ, ðåàë³çàö³ÿ
ïðàâà, çàêîíí³ñòü, ïðàâîñâ³äîì³ñòü, ïðà-
âîâà êóëüòóðà, ïðàâîì³ðíà ïîâåä³íêà,
ïðîòèïðàâíà ïîâåä³íêà, þðèäè÷íà â³äïî-
â³äàëüí³ñòü), òà âóçüêîãî, ÿêèé âêëþ÷àº
ëèøå åëåìåíòè, ÿê³ ñòàíîâëÿòü îñíîâó ðå-
ãóëÿòèâíî¿ ôóíêö³¿ ïðàâà (íîðìè ïðàâà,
íîðìàòèâíî-ïðàâîâ³ àêòè, ïðàâîâ³äíîñè-
íè, ðåàë³çàö³ÿ ïðàâà, çàêîíí³ñòü) [7].

Òîìó, âèõîäÿ÷è ³ç âóçüêîãî ï³äõîäó,
ï³ä åëåìåíòàìè ìåõàí³çìó öèâ³ëüíî-ïðà-
âîâîãî ðåãóëþâàííÿ çîáîâ’ÿçàëüíèõ â³ä-
íîñèí ðîçóì³ºìî: à) íîðìàòèâíó îñíîâó
ïðàâîâîãî ðåãóëþâàííÿ, òîáòî ñòâîðþâà-
í³ äåðæàâîþ íîðìè öèâ³ëüíîãî ïðàâà ÷è
ñòâîðþâàí³ ó÷àñíèêàìè öèâ³ëüíèõ â³äíî-
ñèí ïðàâîïîëîæåííÿ, íà áàç³ ÿêèõ ³ çä³é-
ñíþºòüñÿ óïîðÿäêóâàííÿ çîáîâ’ÿçàëüíèõ
â³äíîñèí; á) þðèäè÷í³ ôàêòè (þðèäè÷í³
ñêëàäè); â) âèíèêíåííÿ ïðàâ òà îáîâ’ÿç-
ê³â (ïðàâîâ³äíîñèí) ó÷àñíèê³â çîáîâ’ÿ-
çàíü; ã) çä³éñíåííÿ ñóá’ºêòèâíèõ öèâ³ëü-
íèõ ïðàâ òà âèêîíàííÿ ñòîðîíàìè
ñóá’ºêòèâíèõ öèâ³ëüíèõ îáîâ’ÿçê³â; à òà-
êîæ ä) çàõèñò ñóá’ºêòèâíèõ öèâ³ëüíèõ
ïðàâ òà çàêîííèõ ³íòåðåñ³â ó÷àñíèê³â çî-
áîâ’ÿçàëüíèõ â³äíîñèí. Ïðè öüîìó
îñòàíí³é åëåìåíò º äîäàòêîâèì (ôàêóëü-
òàòèâíèì), îñê³ëüêè â³í ìàº ì³ñöå ëèøå
çà óìîâè ïîðóøåííÿ (íåâèçíàííÿ, îñïîðþ-
âàííÿ) ñóá’ºêòèâíèõ ïðàâ òà ³íòåðåñ³â
ó÷àñíèê³â çîáîâ’ÿçàëüíèõ â³äíîñèí.

Ñïåöèô³êà ïåðøîãî åëåìåíòà ìåõàí³ç-
ìó öèâ³ëüíî-ïðàâîâîãî ðåãóëþâàííÿ çî-
áîâ’ÿçàëüíèõ â³äíîñèí ïîëÿãàº ó âèêî-
ðèñòàíí³ ïîëîæåíü äâîõ ðåãóëÿòèâíèõ
ð³âí³â — íîðìàòèâíîãî òà äîãîâ³ðíîãî. Ç
îãëÿäó íà òå, ùî íîðìàòèâíèé ð³âåíü ìî-
æå áóòè ñòðóêòóðíî ïðåäñòàâëåíèé ï³ä-
íîðìàòèâíèìè àêòàìè, à äîãîâ³ðíèé
ð³âåíü — ïîëîæåííÿìè íåíîðìàòèâíîãî
õàðàêòåðó (äîãîâîðîì, àêòàìè ñàìîðåãó-
ëþâàííÿ), ìîæíà âåñòè ìîâó ïðî ï³äð³â-
íåâó ðåãëàìåíòàö³þ âêàçàíîãî åëåìåíòà
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ìåõàí³çìó öèâ³ëüíî-ïðàâîâîãî ðåãóëþ-
âàííÿ çîáîâ’ÿçàëüíèõ â³äíîñèí, äå, áåç-
óìîâíî, ïåðåâàæàþ÷èì áóäå äîãîâ³ðíèé
ð³âåíü. Àäæå ïîëîæåííÿ ÖÊ Óêðà¿íè ùå
â 2003 ð. êàðäèíàëüíî çì³íèëè ï³äõîäè
äî ³ºðàðõ³÷íîãî ñï³ââ³äíîøåííÿ çàêîíó ³
äîãîâîðó, â³äñóíóâøè çàêîí, ÿê çàóâàæó-
þòü Ç. Â. Ðîìîâñüêà ³ Ì. Ì. Ñ³á³ëüîâ, íà
äðóãå ì³ñöå, â³ääàþ÷è ïåðåâàãó äîãîâîðó.
Ñàìå òîìó Â. Â. Ëóöü çâåðòàº óâàãó íà òå,
ùî äîãîâ³ð íå îáìåæóºòüñÿ ò³ëüêè òèì,
ùî â³í âïëèâàº íà äèíàì³êó öèâ³ëüíèõ
ïðàâîâ³äíîñèí (ïîðîäæóº, çì³íþº àáî
ïðèïèíÿº ¿õ), à é â³äïîâ³äíî äî âèìîã çà-
êîíîäàâñòâà, çâè÷à¿â ä³ëîâîãî îáîðîòó,
âèìîã ðîçóìíîñò³ òà ñïðàâåäëèâîñò³ âè-
çíà÷àº çì³ñò êîíêðåòíèõ ïðàâ òà îáîâ’ÿç-
ê³â ó÷àñíèê³â äîãîâ³ðíîãî çîáîâ’ÿçàííÿ.
Â òàêîìó ðîçóì³íí³ äîãîâ³ð º çàñîáîì äî-
ãîâ³ðíîãî ðåãóëþâàííÿ ïîâåä³íêè ñòîð³í
ó öèâ³ëüíèõ ïðàâîâ³äíîñèíàõ [8]. Íà ï³ä-
ñòàâ³ öüîãî êîíñòàòóºìî, ùî äîãîâ³ðíå
ðåãóëþâàííÿ çà ñâî¿ì âïëèâîì íà çîáî-
â’ÿçàëüí³ â³äíîñèíè º øèðøèì, í³æ íîð-
ìàòèâíå, àäæå îñòàííº ñïðÿìîâàíå íà
áåçïîñåðåäíº âïîðÿäêóâàííÿ öèâ³ëüíî-
ïðàâîâèõ â³äíîñèí, ó ñâîþ ÷åðãó, äîãî-
â³ðíå — íà ôîðìóâàííÿ òà îðãàí³çàö³þ
òàêèõ â³äíîñèí.

Ùî æ äî äðóãîãî åëåìåíòó ìåõàí³çìó
öèâ³ëüíî-ïðàâîâîãî ðåãóëþâàííÿ çîáî-
â’ÿçàëüíèõ â³äíîñèí, òî óæå òðàäèö³éíå
ì³ñöå â íüîìó ïîñ³äàþòü þðèäè÷í³ ôàê-
òè. Çàçíà÷èìî, ùî, ÿêùî ó âèâ÷åíí³
íîðì ïðàâà, öèâ³ëüíèõ ïðàâîâ³äíîñèí ó
äîêòðèí³ öèâ³ëüíîãî ïðàâà â³äáóâàþòüñÿ
ïîñò³éí³ íàóêîâ³ äîñë³äæåííÿ, òî ó ðîç-
ðîáö³ öüîãî æ åëåìåíòà ìåõàí³çìó â
îñòàíí³ ðîêè íàì³òèëîñü âàãîìå â³äñòà-
âàííÿ. Çâàæàþ÷è íà ñóïåðå÷ëèâ³ñòü íà-
óêîâèõ ïîçèö³é ùîäî þðèäè÷íèõ ôàêò³â
ÿê ñàìîñò³éíîãî åëåìåíòà òà íåäîñòàòíüî¿
ê³ëüêîñò³ íàóêîâèõ âèñíîâê³â, íà ñòîð³í-
êàõ ìîíîãðàô³÷íèõ äîñë³äæåíü çóñòð³-
÷àþòüñÿ ñóïåðå÷ëèâ³ äóìêè, ùî þðèäè÷-
í³ ôàêòè íå º îêðåìèì åëåìåíòîì ìåõà-
í³çìó ïðàâîâîãî ðåãóëþâàííÿ, à º ï³äñòà-
âîþ âèíèêíåííÿ ïðàâîâ³äíîñèí, ¿õ çì³íè
òà ïðèïèíåííÿ, ó çâ’ÿçêó ç ÷èì çàáåçïå-
÷óºòüñÿ óâåñü öèêë ¿õ ³ñíóâàííÿ [9]. Ïî-
ãîäæóþ÷èñü ÷àñòêîâî ç àâòîðñüêîþ äóì-
êîþ, çàçíà÷èìî, ùî, õî÷à þðèäè÷í³
ôàêòè é çàáåçïå÷óþòü óâåñü öèêë ³ñíó-
âàííÿ ìåõàí³çìó ïðàâîâîãî ðåãóëþâàííÿ,
âñå æ ¿õíº ì³ñöå ñàìå íà äðóãîìó ùàáë³

åëåìåíò³â «ìåõàí³çìó». Àäæå, ÿê âäàëî
çàçíà÷èëà Í. Ñ. Êóçíºöîâà, ñàìå ÷åðåç
þðèäè÷í³ ôàêòè çä³éñíþºòüñÿ ïåðåâåäåí-
íÿ çàãàëüíîîáîâ’ÿçêîâèõ ïðàâèë ïîâåä³í-
êè ç íîðìàòèâíî¿ ïëîùèíè ó ñôåðó êîí-
êðåòíèõ ñóñï³ëüíèõ â³äíîñèí, ñàìå âîíè
«çàïóñêàþòü» ïðîöåñ ðåàë³çàö³¿ ñóá’ºê-
òèâíèõ ïðàâ òà îáîâ’ÿçê³â, ñòâîðþþ÷è
ïðàâîâ³äíîñèíè [10]. Òîìó òâåðäæåííÿ,
ùî ôàêò º çàâæäè ïåðâèííèì, à íîðìà
ïðàâà — âòîðèííîþ, º äîñèòü ñóìí³âíèì.
²íøå ïèòàííÿ — ¿õ âçàºìîçâ’ÿçîê, ï³ä
ÿêèì, ÿê ïðàâèëî, ðîçóì³þòü äâ³ ë³í³¿ äå-
òåðì³íàö³¿: ôàêò-íîðìó ÿê ãåíåçèñ îá’ºê-
òèâíîãî ïðàâà, ÿêèé ìàº ì³ñöå â ã³ïîòåç³
ïðàâîâî¿ íîðìè, ³ çâîðîòíèé çâ’ÿçîê-íîð-
ìó — þðèäè÷íèé ôàêò (ãåíåçèñ ñóá’ºê-
òèâíîãî ïðàâà) [11].

Òàêèì ÷èíîì, þðèäè÷í³ ôàêòè, õî÷ ³
ïðèñóòí³ ó êîæíîìó ³ç åëåìåíò³â ìå-
õàí³çìó öèâ³ëüíî-ïðàâîâîãî ðåãóëþâàí-
íÿ çîáîâ’ÿçàëüíèõ â³äíîñèí, òà âñå æ áåç
íîðìè ïðàâà íå ìîæóòü çàáåçïå÷èòè
ôóíêö³îíóâàííÿ óñüîãî «ìåõàí³çìó».
Àäæå, ÿê çàçíà÷àº Ì. Î. Ñòåôàí÷óê, âè-
íèêíåííÿ áóäü-ÿêîãî ñóá’ºêòèâíîãî ïðà-
âà º ðåçóëüòàòîì âçàºìîä³¿ öèâ³ëüíî-ïðà-
âîâî¿ íîðìè, öèâ³ëüíî¿ ïðàâîçäàòíîñò³ ³
þðèäè÷íîãî ôàêòó [12]. Òàêèì ÷èíîì,
þðèäè÷í³ ôàêòè â ìåõàí³çì³ öèâ³ëü-
íî-ïðàâîâîãî ðåãóëþâàííÿ çîáîâ’ÿçàëü-
íèõ â³äíîñèí, ïîñ³äàþ÷è çàñëóæåíèé
äðóãèé ùàáåëü ñåðåä ñòàä³é «ìåõàí³ç-
ìó», âèêîíóþòü ñâîþ ãîëîâíó ðîëü — çà-
áåçïå÷åííÿ âèíèêíåííÿ, çì³íè òà ïðèïè-
íåííÿ ïðàâîâ³äíîñèí, áåç ÷îãî òðèâàëèé
ïðîöåñ ïðàâîâ³äíîøåííÿ íå â³äáóâñÿ á.

Òðåò³ì åëåìåíòîì ìåõàí³çìó öèâ³ëü-
íî-ïðàâîâîãî ðåãóëþâàííÿ çîáîâ’ÿçàëü-
íèõ â³äíîñèí ñë³ä ââàæàòè êîìïëåêñ öè-
â³ëüíèõ ïðàâ òà îáîâ’ÿçê³â áîðæíèêà òà
êðåäèòîðà ÿê ó÷àñíèê³â çîáîâ’ÿçàëüíèõ
ïðàâîâ³äíîñèí, ùî âèíèêàþòü íà ï³äñòà-
â³ íîðì öèâ³ëüíîãî ïðàâà ó çâ’ÿçêó ç ïîÿ-
âîþ (íàñòàííÿì) ïåðåäáà÷åíîãî íèìè
þðèäè÷íîãî ôàêòó. Â³äïîâ³äíî äî ÷àñ-
òèí 1 òà 2 ñò. 11 ÖÊ Óêðà¿íè öèâ³ëüí³
ïðàâà òà îáîâ’ÿçêè âèíèêàþòü ³ç ä³é îñ³á,
ïåðåäáà÷åíèõ àêòàìè öèâ³ëüíîãî çàêîíî-
äàâñòâà, à òàêîæ ³ç ä³é îñ³á, ÿê³ íå ïåðåä-
áà÷åí³ öèìè àêòàìè, àëå çà àíàëîã³ºþ ïî-
ðîäæóþòü öèâ³ëüí³ ïðàâà òà îáîâ’ÿçêè, à
òàê ñàìî ç ³íøèõ þðèäè÷íèõ ôàêò³â.

Âðàõîâóþ÷è òå, ùî ïðàâîâ³äíîñèíè çà
ñïîñîáîì ³íäèâ³äóàë³çàö³¿ ñóá’ºêò³â ïî-
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ä³ëÿþòü íà çàãàëüí³ òà êîíêðåòí³ ÷è àáñî-
ëþòí³ òà â³äíîñí³, çàçíà÷èìî, ùî çîáîâ’ÿ-
çàííÿ ÿê ïåâíèé ïåðñîí³ô³êîâàíèé
çâ’ÿçîê ì³æ ñóá’ºêòàìè íå ìîæå áóòè àá-
ñîëþòíèì ïðàâîâ³äíîøåííÿì. Ñàìå òîìó
ñóá’ºêòèâí³ ïðàâà ó÷àñíèê³â äîãîâ³ðíèõ
ïðàâîâ³äíîñèí ïîëÿãàþòü ó ïåðåäáà÷åí³é
íîðìàìè öèâ³ëüíîãî ïðàâà ì³ð³ ìîæëèâî¿
(íàëåæíî¿) ïîâåä³íêè ó âçàºìèíàõ ç êîíòð-
àãåíòîì. Òàê³ ïðàâà òà îáîâ’ÿçêè ñêëàäà-
þòü çì³ñò öèâ³ëüíèõ ïðàâîâ³äíîñèí.

×åòâåðòèì åëåìåíòîì ìåõàí³çìó öè-
â³ëüíî-ïðàâîâîãî ðåãóëþâàííÿ çîáîâ’ÿ-
çàëüíèõ â³äíîñèí âèñòóïàº ïîâåä³íêà
ó÷àñíèê³â öèâ³ëüíèõ ïðàâîâ³äíîñèí ç ðå-
àë³çàö³¿ ¿õ ñóá’ºêòèâíèõ ïðàâ òà îáîâ’ÿç-
ê³â. Â³äîìî, ùî çä³éñíåííÿ ïðàâ òà âèêî-
íàííÿ îáîâ’ÿçê³â ïîëÿãàº ó âîëüîâ³é
ïîâåä³íö³ ó÷àñíèê³â öèâ³ëüíèõ ïðàâîâ³ä-
íîñèí â³äïîâ³äíî äî òèõ ³äåàëüíèõ ìîäå-
ëåé, ÿê³ çàêëàäåí³ â íîðìàõ öèâ³ëüíîãî
ïðàâà [13]. Òîìó â ìåæàõ íàøîãî äî-
ñë³äæåííÿ ï³ä ðåàë³çàö³ºþ ñóá’ºêòèâíèõ
ïðàâ òà âèêîíàííÿ îáîâ’ÿçê³â ðîçóì³ºìî
ìîæëèâ³ñòü áîðæíèêà ³ êðåäèòîðà ñàìî-
ñò³éíî îáèðàòè â³äïîâ³äíèé âàð³àíò ïîâå-
ä³íêè, íå ïîðóøóþ÷è ìåæ äîçâîëåíîãî.

Çâàæàþ÷è íà íàâåäåíå, äîõîäèìî âè-
ñíîâêó, ùî çàçíà÷åí³ åëåìåíòè ìåõàí³ç-
ìó öèâ³ëüíî-ïðàâîâîãî ðåãóëþâàííÿ çî-
áîâ’ÿçàëüíèõ â³äíîñèí º îáîâ’ÿçêîâèìè ó
áóäü-ÿêîìó âèïàäêó. Àäæå ñàìå ÷åðåç
ìåõàí³çì ïðàâîâîãî ðåãóëþâàííÿ ìàòå-
ð³àë³çóºòüñÿ ³äåàëüíà ìîäåëü äîãîâ³ðíèõ
öèâ³ëüíèõ â³äíîñèí, ÿêà, áåçóìîâíî, çà-
êëàäåíà â íîðì³, ùî éîãî ðåãóëþº, à òà-
êîæ òå, ùî äîãîâ³ð âèêîíóº ôóíêö³þ
þðèäè÷íîãî ôàêòó, ç ÿêèì ïîâ’ÿçóºòüñÿ
âèíèêíåííÿ öèâ³ëüíèõ ïðàâ òà îáîâ’ÿç-
ê³â, ³, îòæå, â³ä³ãðàº îñíîâíó ðîëü íà ñòà-
ä³¿ ðåàë³çàö³¿ íîðì ïðàâà, ñóá’ºêòèâíèõ
ïðàâ òà îáîâ’ÿçê³â.

Ðàçîì ç òèì, äëÿ ôóíêö³îíóâàííÿ ìå-
õàí³çìó öèâ³ëüíî-ïðàâîâîãî ðåãóëþâàí-
íÿ çîáîâ’ÿçàëüíèõ â³äíîñèí ñàìèõ ëèøå
åëåìåíò³â òà ñòàä³é çàìàëî, àäæå äëÿ ¿õ
ä³ºâîñò³ ³ áåçïåðåðâíîñò³ ðåãëàìåíòàö³é-
íîãî âïëèâó ïîòð³áíî äîòðèìàííÿ ïåâ-
íèõ ïåðåäóìîâ ïðàâîâîëîä³ííÿ. Ó ïðà-
öÿõ ñó÷àñíîãî ïåð³îäó òàê³ óìîâè
çäåá³ëüøîãî çàëèøàþòüñÿ ïîçà óâàãîþ
â÷åíèõ. Òàê, íà äóìêó Î. Ì. Ìåëüíèê,
ïðàâî ïåðåòâîðþºòüñÿ íà ðåàëüí³ñòü, ïî-
÷èíàº ôóíêö³îíóâàòè ëèøå â ïðîöåñ³
éîãî çàñòîñóâàííÿ ñóá’ºêòàìè ïðàâà [14].
Íà íàø ïîãëÿä, ãîâîðèòè ïðî ïåðåòâî-

ðåííÿ ïîòåíö³éíèõ ïîëîæåíü íîðì
öèâ³ëüíîãî ïðàâà ó ñòàí öèâ³ëüíèõ
ñóñï³ëüíèõ â³äíîñèí ÷è òðàíñôîðìàö³þ
ïåðøî¿ ñòàä³¿ â äðóãó, ìîæíà ëèøå óìîâ-
íî. Îñê³ëüêè ïåðåòâîðåííÿ ïåâíèõ ïðà-
âîâèõ ïîëîæåíü íà ñóá’ºêòèâí³ ïðàâà òà
þðèäè÷í³ îáîâ’ÿçêè â³äáóäåòüñÿ ëèøå çà
óìîâè äîòðèìàííÿ ïåâíèõ þðèäè÷íèõ
ôàêò³â (ïåðåäóìîâ), ÿê-îò: 1) íàðîäæåí-
íÿ îñîáè; 2) äîñÿãíåííÿ íåþ ïîâíîë³òòÿ;
3) ó âèïàäêàõ íàáóòòÿ ïðàâ íà ï³äñòàâ³
â³äïîâ³äíîãî äîçâîëó (ë³öåíç³¿) êîìïå-
òåíòíèõ äåðæàâíèõ îðãàí³â ÷è îðãàí³â
ì³ñöåâîãî ñàìîâðÿäóâàííÿ — ìîìåíò íà-
äàííÿ òàêîãî äîçâîëó (ë³öåíç³¿) òîùî. Òî-
ìó, ùîá ìåõàí³çì çîáîâ’ÿçàëüíèõ â³äíî-
ñèí «çàïðàöþâàâ», ëèøå îäíîãî ìîìåíòó
íàáðàííÿ ïðàâîâèìè íîðìàìè ÷èííîñò³
áóäå íåäîñòàòíüî, àäæå ñë³ä äîòðèìóâà-
òèñü é ³íøèõ ïåðåäóìîâ ïðàâîâîëîä³ííÿ.
Íàïðèêëàä, çä³éñíþâàòè ï³äïðèºìíèöü-
êó ä³ÿëüí³ñòü îñîáà çìîæå çà óìîâè ¿¿
ïðàâî- òà ä³ºçäàòíîñò³, à òàêîæ äåðæàâ-
íî¿ ðåºñòðàö³¿ â ïîðÿäêó, âñòàíîâëåíîìó
çàêîíîì, à â äåÿêèõ âèïàäêàõ — îäåð-
æàííÿ ë³öåíç³¿. Ó ÷. 1 ñò. 50 ÖÊ Óêðà¿íè
âñòàíîâëåíî, ùî ïðàâî íà çä³éñíåííÿ
ï³äïðèºìíèöüêî¿ ä³ÿëüíîñò³, ÿêó íå çà-
áîðîíåíî çàêîíîì, ìàº ô³çè÷íà îñîáà ç
ïîâíîþ öèâ³ëüíîþ ä³ºçäàòí³ñòþ.

Òàêèì ÷èíîì, àíàë³çóþ÷è íàâåäåíå,
äîõîäèìî âèñíîâêó, ùî þðèäè÷í³ ôàêòè
ïîâ’ÿçàí³ ç óñ³ìà ñòàä³ÿìè òà åëåìåí-
òàìè ìåõàí³çìó öèâ³ëüíî-ïðàâîâîãî ðå-
ãóëþâàííÿ çîáîâ’ÿçàëüíèõ â³äíîñèí. Ïðè
öüîìó, ÿêùî íà ñòàä³¿ íîðìîòâîð÷îñò³
ñòâîðþºòüñÿ ëèøå ñêëàäîâà þðèäè÷íîãî
ôàêòó, òî íà äðóã³é ñòàä³¿ (ñòàä³¿ âè-
íèêíåííÿ ñóá’ºêòèâíèõ ïðàâ òà îáîâ’ÿç-
ê³â) þðèäè÷íèé ôàêò â³ä³ãðàº ðîëü íåîá-
õ³äíî¿ (äîñòàòíüî¿) ï³äñòàâè äëÿ âè-
íèêíåííÿ ïðàâîâ³äíîñèí. Á³ëüøå òîãî,
áåç þðèäè÷íèõ ôàêò³â íåìîæëèâèé ³
ïðîöåñ ðåàë³çàö³¿ ñóá’ºêòèâíèõ ïðàâà
òà îáîâ’ÿçê³â íà óñ³õ ³íøèõ ñòàä³ÿõ. Ñà-
ìå òîìó Î. Î. Êðàñàâ÷èêîâ ñïðàâåäëèâî
çàçíà÷àâ, ùî þðèäè÷í³ ôàêòè º îäíî÷àñ-
íî ³ ïåðåäóìîâîþ, ³ ï³äñòàâîþ ðóõó öè-
â³ëüíèõ ïðàâîâ³äíîñèí [15]. Íà íàø ïî-
ãëÿä, àêöåíò ñë³ä çðîáèòè ñàìå íà
ïðàâîâñòàíîâëþþ÷èõ þðèäè÷íèõ ôàê-
òàõ ÿê ïåðåäóìîâàõ ïðàâîâîëîä³ííÿ, çà
óìîâè äîòðèìàííÿ ÿêèõ â³äáóâàòè-
ìåòüñÿ ïîäàëüøèé ðóõ óñüîãî ìåõàí³çìó
öèâ³ëüíî-ïðàâîâîãî ðåãóëþâàííÿ çîáîâ’ÿ-
çàëüíèõ â³äíîñèí.
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Ïëåíþê Ìàðüÿíà. Ìåñòî ïðàâîóñòàíàâëèâàþùåãî þðèäè÷åñêîãî ôàêòà â ìåõàíèç-
ìå ãðàæäàíñêî-ïðàâîâîãî ðåãóëèðîâàíèÿ îáÿçàòåëüñòâåííûõ îòíîøåíèé.
Â ñòàòüå èññëåäóþòñÿ ñòàäèè è ýëåìåíòû ìåõàíèçìà ãðàæäàíñêî-ïðàâîâîãî ðåãóëèðî-
âàíèÿ îáÿçàòåëüñòâåííûõ îòíîøåíèé, àíàëèçèðóþòñÿ ïðàâîóñòàíàâëèâàþùèå þðèäè-
÷åñêèå ôàêòû è èõ ìåñòî ñðåäè ýëåìåíòîâ ìåõàíèçìà.
Êëþ÷åâûå ñëîâà: ìåõàíèçì ïðàâîâîãî ðåãóëèðîâàíèÿ, ýëåìåíòû, ñòàäèè, íîðìû ïðàâà,
þðèäè÷åñêèå ôàêòû, îáÿçàòåëüñòâåííûå ïðàâîîòíîøåíèÿ.

Plenyuk Maryana. Place entitling legal fact in the mechanism of civil regulation of
obligations relations.
This article provides a comprehensive study of the mechanism of regulation. The essence,
the importance of the mechanism of legal regulation in legal theory, it is in general terms, the
mechanism of regulation of social relations can not only contribute to civil rights and
obligations, but also to establish legal links between different actors. Attention is paid, that
the doctrine of law «mechanism» because of its scientific combination of those elements that
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provide regulatory and protective functions considered consistent chain changes some legal
phenomena that provide civil legal settlement. Based on scientific structures studied
concludes that, as all the «mechanisms» mechanism for civil legal relationship obligating
regulation is clearly structured and functionally defined. Because of its specificity is
«internal» structure, which consists of certain elements. It draws attention to the fact that
the elements of the mechanism of civil legal relationship obligating Regulation shall be
binding in any way. Formulated and reasonably concluded that the legal facts related to all
stages and elements of civil legal mechanism regulating obligation relations. Established that
if the stage rulemaking created only part of the legal case, then in the second stage (stage
appearance of subjective rights and obligations) acts as a legal fact necessary (sufficient)
reason for the emergence of relationships. Moreover, without legal facts impossible and
implementation process of subjective rights and responsibilities at all other stages. Based on
the above formulated in the conclusion that the focus should be on the same facts as the legal
title prerequisites right of possession subject which will further movement of the whole
mechanism of civil law regulating obligation relations. Place constitutive legal facts in the
second stage functioning of the mechanism.
Key words: mechanism of legal regulation, elements, steps, rule of law, legal facts, binding
relationship.
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