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Ó ñòàòò³ âèñâ³òëåíî ïðîáëåìí³ ïèòàííÿ ùîäî ðåàë³çàö³¿ ïðàâ ãðîìàäÿí íà îçíàéîìëåí-
íÿ ç ðåçóëüòàòàìè îïåðàòèâíî-ðîçøóêîâî¿ ä³ÿëüíîñò³, çàïðîïîíîâàíî øëÿõè ïðèâåäåí-
íÿ â³ò÷èçíÿíîãî çàêîíîäàâñòâà ó ö³é ñôåð³ äî ñòàíäàðò³â äåìîêðàòè÷íèõ äåðæàâ.
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ãëàñí³ ñë³ä÷³ (ðîçøóêîâ³) ä³¿, îáìåæåííÿ ïðàâ ãðîìàäÿí.

Íàéá³ëüø åôåêòèâíèì çàñîáîì áî-
ðîòüáè ç³ çëî÷èíí³ñòþ º îïåðàòèâíî-ðîç-
øóêîâà ä³ÿëüí³ñòü, ÿêà º îñîáëèâèì âè-
äîì ïðàâîîõîðîííî¿ ôóíêö³¿ äåðæàâè. Â
¿¿ àðñåíàë³ çíàõîäÿòüñÿ ñïåö³àëüí³ ôîð-
ìè, ìåòîäè ³ çàñîáè, çà äîïîìîãîþ ÿêèõ ³
äîñÿãàºòüñÿ ìåòà çàïîá³ãàííÿ çëî÷èííî-
ñò³ òà çàõèñòó îõîðîíþâàíèõ êðèì³íàëü-
íèì çàêîíîäàâñòâîì ³íòåðåñ³â îñîáè, ñó-
ñï³ëüñòâà òà äåðæàâè.

Ðàçîì ³ç òèì ñóòí³ñòü îïåðàòèâíî-ðîç-
øóêîâî¿ ä³ÿëüíîñò³ òàêà, ùî âîíà íåìè-
íó÷å çà÷³ïàº ïðàâà ³ ñâîáîäè îñîáè, ùîäî
ÿêî¿ âîíè çä³éñíþþòüñÿ. Îáìåæåííÿ
îêðåìèõ ïðàâ ³ ñâîáîä ãðîìàäÿí ó ïðî-
öåñ³ îïåðàòèâíî-ðîçøóêîâî¿ ä³ÿëüíîñò³
îáóìîâëåíî íåîáõ³äí³ñòþ âèð³øåííÿ çà-
äà÷ áîðîòüáè ç³ çëî÷èíí³ñòþ, çàõèñòîì
³íòåðåñ³â êîæíîãî ãðîìàäÿíèíà ÿê îêðå-
ìî, òàê ³ ñóñï³ëüñòâà â ö³ëîìó. Âèêîðèñ-
òàííÿ ó áîðîòüá³ ç³ çëî÷èíí³ñòþ íåãëàñ-
íèõ îïåðàòèâíî-ðîçøóêîâèõ çàõîä³â ³

ìåòîä³â ïîðÿä ³ç ãëàñíèìè º âèìóøåíîþ
çàõèñíîþ ì³ðîþ ñóñï³ëüñòâà òà äåðæàâè.
ßê ïðàâèëî, ãîòóâàííÿ òà ñêîºííÿ óìèñ-
íèõ îñîáëèâî òÿæêèõ òà òÿæêèõ çëî÷è-
í³â äîñòàòíüî äîáðå êîíñï³ðóºòüñÿ (çî-
êðåìà, ïðè â÷èíåíí³ çëî÷èí³â ïðîòè
æèòòÿ ëþäèíè ³ áåçïåêè äåðæàâè). Òîìó
ñóñï³ëüñòâî ³ äåðæàâà íå ëèøå ïîãîäè-
ëèñü ³ç çàñòîñóâàííÿì ïðîòè ñóñï³ëüíî
íåáåçïå÷íèõ ä³ÿíü îñ³á, ùî â÷èíÿþòü
çëî÷èí, ñèñòåìè çàêîííèõ îïåðàòèâíî-
ðîçøóêîâèõ çàõîä³â, àëå é çîáîâ’ÿçàëè
ñâî¿ ïðàâîîõîðîíí³ îðãàíè çä³éñíþâàòè
òàêîãî ðîäó ä³ÿëüí³ñòü. Çàáåçïå÷åííÿ
âëàñíî¿ áåçïåêè ä³ÿìè ïðàâîîõîðîííèõ
îðãàí³â — îäíà ç îñíîâíèõ âèìîã, ùî âè-
ñóâàþòüñÿ äî äåðæàâè ñóñï³ëüñòâîì.

Ïðîáëåìàòèêîþ íàóêîâîãî äîñë³äæåí-
íÿ äîòðèìàííÿ ïðàâ ëþäèíè ï³ä ÷àñ ïðî-
âåäåííÿ îïåðàòèâíî-ðîçøóêîâèõ çàõîä³â
çàéìàëèñÿ òàê³ íàóêîâö³, ÿê: Ì. Áàãëàé,
². Â³òåê, Ë. Ãðèãîðÿí, Â. Êîñòþê, Ï. Êóçü-
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ìåíêî, Ì. Ë³íåíêî, Ì. Ì³êóë³íà, Â. Ïî-
ðîäüêî, Ï. Ðàá³íîâè÷, ². Ôàðáåð òà ³í.

Ìåòîþ ö³º¿ ñòàòò³ º àíàë³ç îá´ðóíòîâà-
íîñò³ òà äîö³ëüíîñò³ â³äíåñåííÿ ³íôîðìà-
ö³¿ ïðî ôîðìè, ìåòîäè òà ðåçóëüòàòè îïå-
ðàòèâíî-ðîçøóêîâî¿ ä³ÿëüíîñò³ äî äåð-
æàâíî¿ òàºìíèö³ òà ïîøóê øëÿõ³â çàáåç-
ïå÷åííÿ ïðàâ ëþäèíè ó çâ’ÿçêó ç íåîá-
õ³äí³ñòþ çàáåçïå÷åííÿ ðåæèìó ñåêðåò-
íîñò³.

Çàêîíîäàâ÷å çàêð³ïëåííÿ ìîæëèâîñò³
îáìåæåííÿ ïðàâ ëþäèíè ´ðóíòóºòüñÿ íà
ìîðàëüíî-åòè÷íèõ ïðèíöèïàõ (îñíîâàõ)
ðîçâèòêó ñóñï³ëüíèõ â³äíîñèí ³ º âèêëþ-
÷åííÿì ³ç çàãàëüíèõ ïðàâèë, êîëè º íå-
ìîæëèâèì äîñÿãíåííÿ çàäà÷ çàïîá³ãàííÿ
òà ðîçêðèòòÿ çëî÷èí³â ³íøèìè çàñîáàìè.
Ñë³ä ÷³òêî äîòðèìóâàòèñÿ íàëåæíîãî
ïðàâîâîãî ìåõàí³çìó ïðîâåäåííÿ îïåðà-
òèâíî-ðîçøóêîâèõ çàõîä³â, ÿê³ îáìåæó-
þòü ôóíäàìåíòàëüí³ ïðàâà ³ ñâîáîäè îñî-
áè, — îïåðàö³é, ÷àñîì íåîáõ³äíèõ äëÿ
ïðèïèíåííÿ íåáåçïå÷íèõ ôîðì çëî÷èí-
íîñò³.

Íå âèêëèêàº ñóìí³â³â, ùî îïåðàòèâ-
íî-ðîçøóêîâà ä³ÿëüí³ñòü ïðàâîì³ðíà ëè-
øå çà íàÿâíîñò³ æîðñòêî âñòàíîâëåíèõ ó
çàêîí³ ï³äñòàâ, äî ÿêèõ grosso modo â³ä-
íîñèòüñÿ íàÿâí³ñòü îá´ðóíòîâàíèõ ï³äîçð
ó ïðè÷åòíîñò³ îñîáè äî ñêîºííÿ íåáåçïå÷-
íèõ çëî÷èí³â, òà çà óìîâ äîòðèìàííÿ
çàêð³ïëåíèõ ó çàêîí³ ôîðì òà ìåòîä³â òà-
êî¿ ä³ÿëüíîñò³. ²íøèìè ñëîâàìè, âîíà íå
ìîæå ïðîâîäèòèñÿ ùîäî äîáðî÷åñíèõ
ãðîìàäÿí, äî ÿêèõ íåìàº æîäíèõ ïðåòåí-
ç³é ç òî÷êè çîðó êðèì³íàëüíîãî çàêîíó,
òà âèõîäèòè çà ìåæ³ âèçíà÷åíèõ çàêîíî-
äàâñòâîì ïîâíîâàæåíü ïðàâîîõîðîííèõ
îðãàí³â ó õîä³ çàïîá³æíî¿ ä³ÿëüíîñò³. Ïðè
öüîìó íàéá³ëüøî¿ óâàãè ïîòðåáóþòü òàê³
îá’ºêòè ïðàâîâîãî çàõèñòó: îñîáèñòà ñâî-
áîäà ³ íåäîòîðêàíí³ñòü; ñôåðà îñîáèñòîãî
æèòòÿ ãðîìàäÿíèíà; æèòëî ëþäèíè; òà-
ºìíèöÿ ëèñòóâàííÿ, òåëåôîííèõ ðîçìîâ,
òåëåãðàôíî¿ é ³íøî¿ êîðåñïîíäåíö³¿; íå-
ïîðóøí³ñòü ïðàâà âëàñíîñò³; òàºìíèöÿ
áàíê³âñüêèõ âêëàä³â.

Ï³ä îáìåæåííÿì îñîáèñòèõ êîíñòèòó-
ö³éíèõ ïðàâ ³ ñâîáîä ëþäèíè â îïåðàòèâ-
íî-ðîçøóêîâ³é ä³ÿëüíîñò³ ñë³ä ðîçóì³òè
ïðàâîì³ðíó ä³ÿëüí³ñòü ïðàâîîõîðîííèõ
îðãàí³â ùîäî âèçíà÷åííÿ ñóêóïíîñò³
óìîâ òà ï³äñòàâ òàêèõ îáìåæåíü, óïðîâà-
äæåííÿ ïåâíî¿ ïðîöåäóðè, ðåçóëüòàòîì
ÿêî¿ º âïëèâ íà îáñÿã êîíñòèòóö³éíèõ

ïðàâ ³ ñâîáîä ëþäèíè, ÿê³ ñòàíîâëÿòü
ñôåðó ³íäèâ³äóàëüíî¿ ñâîáîäè îñîáè ùîäî
ì³ðè ¿¿ ìîæëèâî¿ ïîâåä³íêè, ç ìåòîþ çà-
áåçïå÷åííÿ ïðàâ ³ ñâîáîä ³íøèõ ³íäèâ³ä³â
òà ³íòåðåñ³â ñóñï³ëüñòâà ó ö³ëîìó, à òà-
êîæ âèð³øåííÿ çàâäàíü, ÿê³ ñòîÿòü ïåðåä
ïðàâîîõîðîííèìè îðãàíàìè ï³ä ÷àñ çä³é-
ñíåííÿ îïåðàòèâíî-ðîçøóêîâî¿ ä³ÿëüíî-
ñò³ [1, ñ. 158].

Çàñòîñóâàííÿ îïåðàòèâíèìè ï³äðîçä³-
ëàìè ó ñâî¿é ä³ÿëüíîñò³ ñïåö³àëüíèõ, ïå-
ðåâàæíî íåãëàñíèõ ìåòîä³â ³ çàñîá³â çàïî-
á³ãàííÿ çëî÷èííîñò³ ïîòðåáóº ÿê îñîáëèâî-
ãî êîíòðîëþ ç áîêó äåðæàâè, òàê ³
âñòàíîâëåííÿ ä³ºâîãî äåìîêðàòè÷íîãî öè-
â³ëüíîãî êîíòðîëþ íàä ïðàâîîõîðîííèìè
îðãàíàìè. Ç îãëÿäó íà íåîáõ³äí³ñòü ðåàëü-
íîãî çàáåçïå÷åííÿ âèçíà÷åíîãî Êîíñòèòó-
ö³ºþ Óêðà¿íè ñòàòóñó äåìîêðàòè÷íî¿, ñî-
ö³àëüíî¿, ïðàâîâî¿ äåðæàâè òà çâàæàþ÷è
íà çàäåêëàðîâàíèé ¿¿ ïîë³òè÷íèì êåð³â-
íèöòâîì ñòðàòåã³÷íèé êóðñ íà ³íòåãðàö³þ
äî ºâðîïåéñüêèõ ³ ºâðîàòëàíòè÷íèõ ñòðóê-
òóð, âñòàíîâëåííÿ òàêîãî êîíòðîëþ çà
îïåðàòèâíî-ðîçøóêîâîþ ä³ÿëüí³ñòþ º íàä-
çâè÷àéíî âàæëèâèì çàâäàííÿì äëÿ òå-
ïåð³øíüîãî åòàïó ðîçâèòêó Óêðà¿íè. Ì³æ-
íàðîäíå ñï³âòîâàðèñòâî ï³äòðèìóº ðåôîðìè
ëèøå â òîìó âèïàäêó, ÿêùî ¿õ ê³íöåâîþ
ìåòîþ º ðåàë³çàö³ÿ äåìîêðàòè÷íèõ ïðèí-
öèï³â ðîçâèòêó äåðæàâè. Ïðîãðåñ âèì³ðþ-
ºòüñÿ âñòàíîâëåííÿì ³íñòèòóò³â ³ ðîçâèò-
êîì ïðîöåñ³â, ÿê³ âèçíà÷àþòü äåìîêðàòè÷-
íó ôîðìó ïðàâë³ííÿ [2].

Çàáåçïå÷åííÿ âëàñíî¿ áåçïåêè ³ â³ä÷óò-
òÿ, ùî æèòòÿ ãðîìàäÿí ³ ïîðÿäîê çàõè-
ùåí³ ä³ÿìè äåðæàâíèõ îðãàí³â óïðàâë³í-
íÿ — îäíà ç îñíîâíèõ âèìîã, ùî âèñóâà-
ºòüñÿ äî äåðæàâè ñóñï³ëüñòâîì. Ì³í³-
ìàëüíèé ñîö³àëüíèé ïîðÿäîê, ïîë³òè÷íà
ñòàá³ëüí³ñòü, åêîíîì³÷íèé äîáðîáóò ³ â³ä-
÷óòòÿ ëþäñüêî¿ ã³äíîñò³ — âàæëèâ³ ïå-
ðåäóìîâè äëÿ ñóñï³ëüíîãî é ³íäèâ³äóàëü-
íîãî âèæèâàííÿ ³ çðîñòàííÿ. Ïîâàãà äî
ïðàâ ëþäèíè íå ï³äðèâàº ñèñòåìó êðè-
ì³íàëüíîãî ïðàâîñóääÿ. Âîíà ìàº âåëèêå
çíà÷åííÿ äëÿ ñóñï³ëüíîãî ïîðÿäêó òà
âò³ëåííÿ çàêîí³â ó æèòòÿ [3]. Ïðàêòè÷íà
ä³ÿëüí³ñòü ïðàâîîõîðîííèõ îðãàí³â, ÿê³é
íå âèñòà÷àòèìå åëåìåíòó ïðîçîðîñò³ òà
äîâ³ðè ùîäî çàêîííîñò³ îïåðàòèâíî-ðîç-
øóêîâèõ çàõîä³â, áóäå ùå á³ëüøå â³ääà-
ëÿòè ¿õ â³ä ñóñï³ëüñòâà, çìóøóþ÷è ïðè
âèêîíàíí³ ñâîº¿ ðîáîòè ñïèðàòèñÿ íà ïðè-
ìóñ, çàëÿêóâàííÿ òà ñòðàõ.
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²íôîðìàö³ÿ ÿê ñïîñ³á ³ñíóâàííÿ ñó-
ñï³ëüñòâà ³ ìîæëèâ³ñòü äîñòóïó äî ñó-
ñï³ëüíî çíà÷èìî¿ ¿¿ ÷àñòèíè çàáåçïå÷óº
ìîæëèâ³ñòü ðåàëüíî¿ ó÷àñò³ ãðîìàäÿí â
óïðàâë³íí³ ñïðàâàìè äåðæàâè ³ êîíòðîëþ
íàä ä³ÿëüí³ñòþ îðãàí³â âëàäè ³ ãðîìàä-
ñüêèõ îðãàí³çàö³é. Äîñòóï äî ³íôîðìàö³¿
ñïðèÿº ï³äâèùåííþ îá³çíàíîñò³ ãðîìàä-
ñüêîñò³ ³ ñâîáîä³ äèñêóñ³é, ñëóæèòü ãà-
ðàíò³ºþ çàõèñòó â³ä çëîâæèâàíü, íåíà-
ëåæíîãî óïðàâë³ííÿ ³ êîðóïö³¿. ßêùî
ãðîìàäñüê³ñòü ââàæàº, ùî ïðàâîîõîðîí-
íèé îðãàí ïåðåñë³äóº ëèøå âëàñí³ ³íòåðå-
ñè ³ âèêîðèñòîâóº íàäì³ðíó ñåêðåòí³ñòü ó
ö³ëÿõ ïðèõîâóâàííÿ ñâîº¿ ä³ÿëüíîñò³ àáî
äåç³íôîðìàö³¿, òî öå ï³äðèâàº äîâ³ðó äî
òàêîãî îðãàíó òà âèêëèêàº ñóìí³âè â çà-
êîííîñò³ éîãî ä³ÿëüíîñò³. «Ãðîìàäñüê³ñòü
íå áóäå äîáðîâ³ëüíî ñï³âïðàöþâàòè ç³
ñòðóêòóðîþ, ÿêó âîíà áî¿òüñÿ òà íå ïîâà-
æàº» [4, ñ. 15].

Öèâ³ëüíèé êîíòðîëü íàä îïåðàòèâíî-
ðîçøóêîâîþ ä³ÿëüí³ñòþ º íåîáõ³äíîþ ïå-
ðåäóìîâîþ ³ çàïîðóêîþ ðåàë³çàö³¿ â
ä³ÿëüíîñò³ ïðàâîîõîðîííèõ îðãàí³â
îñíîâíèõ ïðèíöèï³â òà âèìîã ïðàâîîõî-
ðîííî¿ ïîë³òèêè äåðæàâè; íåóõèëüíîãî
äîòðèìàííÿ äèñöèïë³íè òà çàêîííîñò³ â
ä³ÿëüíîñò³ ïðàâîîõîðîííèõ îðãàí³â; äî-
òðèìàííÿ íèìè ïðàâ, ñâîáîä òà çàêîííèõ
³íòåðåñ³â ô³çè÷íèõ îñ³á, ïðàâ òà çàêîí-
íèõ ³íòåðåñ³â þðèäè÷íèõ îñ³á òà ³íøèõ
êîëåêòèâíèõ ñóá’ºêò³â ïðàâîâ³äíîñèí;
â³äïîâ³äíîñò³ ¿õ ä³ÿëüíîñò³ âñòàíîâëåíèì
âèìîãàì; åôåêòèâíîñò³ òà ïðîçîðîñò³ â
ä³ÿëüíîñò³ ïðàâîîõîðîííèõ îðãàí³â, çëà-
ãîäæåíî¿ òà ñêîîðäèíîâàíî¿ ïðàâîîõî-
ðîííî¿ ä³ÿëüíîñò³.

Àëå íà çàâàä³ ïðàêòè÷íîãî âò³ëåííÿ òà
ðåàë³çàö³¿ ñó÷àñíèõ âèìîã ùîäî ïðîçîðî-
ñò³ ä³ÿëüíîñò³ ïðàâîîõîðîííèõ îðãàí³â ó
ñôåð³ çàêîííîñò³ ïðîâåäåííÿ îïåðàòèâíî-
ðîçøóêîâî¿ ä³ÿëüíîñò³ ñòî¿òü òàêà íåçäî-
ëàííà ïåðåïîíà, ÿê Çàêîí Óêðà¿íè «Ïðî
äåðæàâíó òàºìíèöþ» [5], çã³äíî ç ï. 4
ñò. 8 ÿêîãî ³íôîðìàö³ÿ ïðî ôîðìè, ìåòî-
äè ³ ðåçóëüòàòè îïåðàòèâíî-ðîçøóêîâî¿
ä³ÿëüíîñò³ ñòàíîâèòü äåðæàâíó òàºìíè-
öþ, ùî óíåìîæëèâëþº äîñòóï äî òàêîãî
ðîäó äàíèõ ³, â³äïîâ³äíî, â³äñóòí³ñòü çîâ-
í³øíüîãî êîíòðîëþ çà çàêîíí³ñòþ òà îá-
´ðóíòîâàí³ñòþ îáìåæåíü êîíñòèòóö³éíèõ
ïðàâ ³ ñâîáîä îñîáè òà ãðîìàäÿíèíà, ÿê³
ìîæóòü ñòàòèñÿ ï³ä ÷àñ ïðîâåäåííÿ îïå-
ðàòèâíî-ðîçøóêîâî¿ ä³ÿëüíîñò³. Áóäü-

ÿêèé êîíòðîëü òóò ìàº ñóòî âíóòð³øí³é
õàðàêòåð — ç áîêó îñ³á, äîïóùåíèõ äî
äåðæàâíèõ ñåêðåò³â. ²íøèìè ñëîâàìè, ó
òàê³é ñèòóàö³¿ ìîæíà âåñòè ìîâó âèêëþ÷-
íî ïðî âíóòð³øí³é êîíòðîëü óñåðåäèí³
ïðàâîîõîðîííèõ îðãàí³â. Ó äàíîìó âè-
ïàäêó ìè ñòèêàºìîñÿ ³ç ñèòóàö³ºþ, êîëè
ôîðìàëüíà çàêîíí³ñòü ìîæå âèÿâèòèñÿ
åëåìåíòàðíèì ïðèêðèòòÿì ðåàëüíî íåçà-
êîííèõ ³ íåîá´ðóíòîâàíèõ ä³é.

Ïèòàííÿ íàö³îíàëüíî¿ áåçïåêè áóäü-
ÿêî¿ äåðæàâè ðîçãëÿäàºòüñÿ â êîíòåêñò³
çàáåçïå÷åííÿ çàõèñòó ¿¿ ³íôîðìàö³éíî¿
áåçïåêè, à òàêîæ íàö³îíàëüíèõ ³íòåðåñ³â
â ³íôîðìàö³éí³é ñôåð³, ùî âèçíà÷àºòüñÿ
ñóêóïí³ñòþ çáàëàíñîâàíèõ ³íòåðåñ³â îñî-
áè, ñóñï³ëüñòâà ³ äåðæàâè. Çàõèñò äåð-
æàâíî¿ òàºìíèö³ º çàñîáîì çàáåçïå÷åííÿ
ñóâåðåí³òåòó äåðæàâè ³ áåçïîñåðåäíüî ïî-
â’ÿçàíèé ç ¿¿ ôóíêö³ÿìè òà ³íòåðåñàìè,
òîìó ïðàâîâå ðåãóëþâàííÿ äåðæàâíî¿ òà-
ºìíèö³ ïîòðåáóº ãëèáîêîãî òåîðåòè÷íîãî
îñìèñëåííÿ. Îáìåæåííÿ äîñòóïó äî ³í-
ôîðìàö³¿ ç ì³ðêóâàíü íàö³îíàëüíî¿ áåç-
ïåêè ìàº áóòè ðîçóìíèì ³ çáàëàíñîâà-
íèì, âðàõîâóþ÷è íåîáõ³äí³ñòü äîñòóïó
ãðîìàäñüêîñò³ äî ³íôîðìàö³¿ ó â³ëüíîìó ³
äåìîêðàòè÷íîìó ñóñï³ëüñòâ³. Ñèñòåìà ³í-
ôîðìàö³éíî¿ áåçïåêè ïîâèííà âèõîäèòè
ç òîãî, ùî ëèøå îáìåæåíèé îáñÿã çàêðè-
òî¿ ³íôîðìàö³¿ íå ï³äëÿãàº ðîçãîëîøåí-
íþ ³ ëèøå â ìåæàõ ñòðîêó çàñåêðå÷óâàí-
íÿ êîíêðåòíîãî ìàòåð³àëüíîãî íîñ³ÿ
ñåêðåòíî¿ ³íôîðìàö³¿, òîä³ ÿê ìåíø ñåê-
ðåòíà ³íôîðìàö³ÿ ïîâèííà ìàòè ìåíøó
ì³ðó ñåêðåòíîñò³ àáî âçàãàë³ áóòè äîñòóï-
íîþ øèðîê³é ãðîìàäñüêîñò³.

Íà äàíèé ÷àñ á³ëüø³ñòü äåðæàâ ó ñâ³ò³,
â òîìó ÷èñë³ é Óêðà¿íà, ïðèä³ëÿþòü âåëè-
êó óâàãó âäîñêîíàëåííþ ìåõàí³çì³â çà-
õèñòó ³íôîðìàö³¿, íåñàíêö³îíîâàíå ðîçãî-
ëîøåííÿ ÿêî¿ ìîæå íàíåñòè ñóòòºâó
øêîäó æèòòºâî âàæëèâèì ñôåðàì äåðæà-
âè, ïðèçâåñòè äî çíà÷íèõ ô³íàíñîâî-åêî-
íîì³÷íèõ âèòðàò, íåãàòèâíî âïëèíóòè íà
³ñíóþ÷³ êîíñòèòóö³éíî-ïðàâîâ³ ³íñòèòó-
òè. Îñíîâíà çàäà÷à çàêîíîäàâöÿ â äàíîìó
àñïåêò³ — âèðîáëåííÿ îïòèìàëüíîãî ï³ä-
õîäó, ÿêèé çàáåçïå÷èòü áàëàíñ ³íòåðåñ³â
ãðîìàäÿíèíà â ðåàë³çàö³¿ ïðàâà íà ³íôîð-
ìàö³þ ç îõîðîíîþ ³íôîðìàö³¿ ç îáìåæå-
íèì äîñòóïîì, çîêðåìà äåðæàâíî¿ òàºì-
íèö³, ç ìåòîþ çàõèñòó íàö³îíàëüíî¿
áåçïåêè Óêðà¿íè.

Âðàõîâóþ÷è çàêðèòèé õàðàêòåð ä³ÿëü-

30

1–2/2016

ÖÈÂ²ËÜÍÅ ÏÐÀÂÎ



íîñò³ ïðàâîîõîðîíö³â òà íåîáõ³äí³ñòü äî-
òðèìàííÿ âèìîã çáåðåæåííÿ äåðæàâíî¿
òàºìíèö³, ðîçãîëîøåííÿ ÿêî¿ ìîæå çàâ-
äàòè ³ñòîòíî¿ øêîäè äåðæàâ³ òà îêðåìèì
ãðîìàäÿíàì, íåîáõ³äíî âèçíà÷èòè ãëèáè-
íó êîíòðîëþ òà ä³ºâ³ñòü éîãî ìåõàí³çì³â.
Çîêðåìà íå ìîæóòü áóòè ïðåäìåòîì íà-
ãëÿäó â³äîìîñò³ ïðî îñ³á, ÿê³ íàäàþòü àáî
íàäàâàëè äîïîìîãó íà êîíô³äåíö³éí³é
îñíîâ³ äëÿ çàáåçïå÷åííÿ äåðæàâíî¿ áåç-
ïåêè, ïðî íåãëàñíèõ øòàòíèõ ³ ïîçàø-
òàòíèõ ñï³âðîá³òíèê³â, ïðî ³íôîðìàö³þ ³
ìàòåð³àëè, ÿê³ ìîæóòü ïðèçâåñòè äî ðîç-
øèôðóâàííÿ âêàçàíèõ îñ³á. Àëå íà ïè-
òàííÿ, ÷îìó â³äîìîñò³ ïðî ôîðìè, ìåòîäè
òà ðåçóëüòàòè îïåðàòèâíî-ðîçøóêîâî¿
ä³ÿëüíîñò³ ïîâèíí³ çàëèøàòèñÿ «òàºìíè-
ìè», çðîçóì³ëî¿ â³äïîâ³ä³ íåìàº, ÿêùî íå
ïðèïóñòèòè, ùî ¿õ çáèðàííÿ äàëåêå â³ä
ïðàâîì³ðíèõ ö³ëåé ïðèïèíåííÿ, ðîç-
êðèòòÿ ³ ðîçñë³äóâàííÿ ðåàëüíèõ íåáåç-
ïå÷íèõ çëî÷èí³â (ºäèíî¿ þðèäè÷íî ìîæ-
ëèâî¿ ìåòè).

Ìè íå çàïåðå÷óºìî, ùî íåîáõ³äí³ñòü
ïðèõîâóâàííÿ ôàêòó ïðîâåäåííÿ îêðå-
ìèõ îïåðàòèâíî-ðîçøóêîâèõ çàõîä³â ìàº
îá’ºêòèâí³ ïðè÷èíè, àäæå îñîáè, ï³äî-
çðþâàí³ ó â÷èíåíí³ çëî÷èí³â, íåð³äêî íà-
ìàãàþòüñÿ ñòâîðèòè óìîâè, ÿê³ ïåðåøêî-
äæàþòü ïðèòÿãíåííþ ¿õ äî êðèì³íàëüíî¿
â³äïîâ³äàëüíîñò³ òà âèð³øåííþ ³íøèõ
ïðîöåñóàëüíèõ çàäà÷ äîñóäîâîãî ðîçñë³-
äóâàííÿ. Ç ìåòîþ îòðèìàííÿ òàêòè÷íèõ
ïåðåâàã êîæíà ³ç ñòîð³í êðèì³íàëüíîãî
ïðîâàäæåííÿ íàìàãàºòüñÿ çáåðåãòè ó òà-
ºìíèö³ ³íôîðìàö³þ ïðî ðåçóëüòàòè
çä³éñíåíèõ çàõîä³â, ïëàíè ìàéáóòíüî¿
ïîâåä³íêè, â³äîìîñò³, îòðèìàí³ â³ä ³í-
øèõ äæåðåë, òèì ñàìèì óêð³ïëþþ÷è
ñâî¿ ïîçèö³¿.

Íà öüîìó òë³ çàñåêðå÷óâàííÿ ³íôîð-
ìàö³¿ ïðî ôàêò ïðîâåäåííÿ îïåðàòèâíî-
ðîçøóêîâèõ çàõîä³â íåîáõ³äíî ðîçãëÿäà-
òè ÿê òèì÷àñîâó ³íôîðìàö³éíó áëîêàäó
äîêàçîâî¿ áàçè òà ¿¿ äæåðåë, ñòâîðåíó îð-
ãàíîì äîñóäîâîãî ðîçñë³äóâàííÿ ó ïîðÿä-
êó, ÿêèé íå ñóïåðå÷èòü ä³þ÷îìó çàêîíî-
äàâñòâó òà âèêëþ÷àº äîñòóï äî ¿¿ çì³ñòó ç
áîêó çàö³êàâëåíèõ îñ³á ç ìåòîþ ðåàë³çà-
ö³¿ òàêòè÷íèõ, ñòðàòåã³÷íèõ òà ïðîöåñó-
àëüíèõ çàäà÷ êðèì³íàëüíîãî ïðîâàäæåí-
íÿ. ßêùî â³äïîâ³äí³ ïðàâîîõîðîíí³
îðãàíè ä³ÿëè çàêîííî é îá´ðóíòîâàíî, òî
ðîçêðèòòÿ â³äïîâ³äíèõ äàíèõ îñîá³, â³ä-
íîñíî ÿêî¿ ïðîâîäèëèñÿ îïåðàòèâíî-ðîç-

øóêîâ³ çàõîäè, ïîâ³äîìëåííÿ ¿¿ ïðî òàê³
çàõîäè òà ¿õí³ ðåçóëüòàòè æîäíèõ íåãà-
òèâíèõ íàñë³äê³â äëÿ ïðàâîâî¿ ñèñòåìè,
à òèì á³ëüøå íàö³îíàëüíî¿ áåçïåêè,
ñïðè÷èíèòè íå ìîæóòü.

Îïåðàòèâíî-ðîçøóêîâà ä³ÿëüí³ñòü çàâ-
æäè ìàº áóòè ñïðÿìîâàíà íà ïðèïèíåí-
íÿ çëî÷èí³â òà çä³éñíþâàòèñÿ â ³íòåðå-
ñàõ êðèì³íàëüíîãî ñóäî÷èíñòâà [6],
òîáòî ñïðÿìîâàíà íà çäîáóòòÿ äîêàç³â,
ÿê³ ï³äëÿãàþòü âèêîðèñòàííþ ó êðèì³-
íàëüíîìó ïðîöåñ³. Ó çàõ³äí³é êðèì³íàëü-
íî-ïðîöåñóàëüí³é ë³òåðàòóð³ â³äñóòíº ñà-
ìå ïîíÿòòÿ «îïåðàòèâíî-ðîçøóêîâà
ä³ÿëüí³ñòü», îñê³ëüêè âîíî ïîâí³ñòþ ³í-
òåãðîâàíå ó òàê çâàíå äîêàçîâå ïðàâî,
ÿêå âêëþ÷àº â ñåáå òàê³ îñíîâí³ ³íñòèòó-
òè: â³äíîñí³ñòü òà äîïóñòèì³ñòü äîêàç³â,
ñïîñîáè âñòàíîâëåííÿ äîêàçîâèõ ôàêò³â,
îáîâ’ÿçîê äîêàçóâàííÿ, þðèäè÷í³ òà
ôàêòè÷í³ ïðåçóìïö³¿. Éäåòüñÿ ïðî òàê
çâàí³ «ñïåö³àëüí³» ñë³ä÷³ òà ïîë³öåéñüê³
êðèì³íàëüíî-ïðîöåñóàëüí³ ä³¿, ÿê³ çà-
êð³ïëåí³ òà ðåãëàìåíòîâàí³ ó äîêàçîâèõ
êîäåêñàõ ³ âîäíî÷àñ ñïðÿìîâàí³ íà çáè-
ðàííÿ äîêàç³â, ÿê ³ «òðàäèö³éí³» ïðîöå-
ñóàëüí³ ä³¿ (äîïèò, îáøóê ³ ò. ï.).

²ç ïðèéíÿòòÿì Êðèì³íàëüíîãî ïðîöå-
ñóàëüíîãî êîäåêñó Óêðà¿íè âñ³ ö³ ïîëî-
æåííÿ ôàêòè÷íî áóëè âò³ëåí³ â ³íñòèòóò³
íåãëàñíèõ ñë³ä÷èõ (ðîçøóêîâèõ) ä³é, à
çã³äíî ç ð³øåííÿìè äåðæàâíèõ åêñïåðò³â
³ç ïèòàíü òàºìíèöü, äî äåðæàâíî¿ òàºì-
íèö³ áóëè â³äíåñåí³ «â³äîìîñò³ ïðî ôàêò
àáî ìåòîäè ïðîâåäåííÿ íåãëàñíî¿ ñë³ä÷î¿
(ðîçøóêîâî¿) ä³¿ òà â³äîìîñò³, ùî äàþòü
çìîãó ³äåíòèô³êóâàòè îñîáó, ì³ñöå àáî
ð³÷, ùîäî ÿêî¿ ïðîâîäèòüñÿ ÷è ïëàíóºòü-
ñÿ ïðîâåäåííÿ íåãëàñíî¿ ñë³ä÷î¿ (ðîçøó-
êîâî¿) ä³¿, ðîçãîëîøåííÿ ÿêèõ ñòâîðþº
çàãðîçó íàö³îíàëüíèì ³íòåðåñàì ³ áåçïå-
ö³» [7].

Ïðè öüîìó ó ñò. 253 Êðèì³íàëüíîãî
ïðîöåñóàëüíîãî êîäåêñó Óêðà¿íè áóëà
çàêð³ïëåíà íîðìà ïðî òå, ùî îñîáè, êîí-
ñòèòóö³éí³ ïðàâà ÿêèõ áóëè òèì÷àñîâî
îáìåæåí³ â õîä³ ïðîâåäåííÿ íåãëàñíèõ
ñë³ä÷èõ (ðîçøóêîâèõ) ä³é, à òàêîæ ï³äîç-
ðþâàíèé, éîãî çàõèñíèê ìàþòü áóòè
ïèñüìîâî ïîâ³äîìëåí³ ïðîêóðîðîì àáî çà
éîãî äîðó÷åííÿì ñë³ä÷èì ïðî öå. Êîí-
êðåòíèé ÷àñ ïîâ³äîìëåííÿ âèçíà÷àºòüñÿ
³ç âðàõóâàííÿì íàÿâíîñò³ ÷è â³äñóòíîñò³
çàãðîç äëÿ äîñÿãíåííÿ ìåòè äîñóäîâîãî
ðîçñë³äóâàííÿ, ñóñï³ëüíî¿ áåçïåêè, æèò-
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òÿ àáî çäîðîâ’ÿ îñ³á, ÿê³ ïðè÷åòí³ äî ïðî-
âåäåííÿ íåãëàñíèõ ñë³ä÷èõ (ðîçøóêî-
âèõ) ä³é. Â³äïîâ³äíå ïîâ³äîìëåííÿ ïðî
ôàêò ³ ðåçóëüòàòè íåãëàñíî¿ ñë³ä÷î¿ (ðîç-
øóêîâî¿) ä³¿ ïîâèííå áóòè çä³éñíåíå ïðî-
òÿãîì äâàíàäöÿòè ì³ñÿö³â ï³ñëÿ ¿¿ ïðè-
ïèíåííÿ, àëå íå ï³çí³øå çâåðíåííÿ äî
ñóäó ç îáâèíóâàëüíèì àêòîì [8].

Öÿ íîðìà ïîâí³ñòþ â³äïîâ³äàº çàãàëü-
í³é òåíäåíö³¿ äåìîêðàòè÷íèõ êðà¿í ðîç-
êðèâàòè äàí³ ïðî áóäü-ÿê³ «ñïåö³àëüí³»
ïîë³öåéñüê³ çàõîäè ï³ñëÿ çàê³í÷åííÿ
ïåâíîãî òåðì³íó, â ðàç³, êîëè îáâèíóâà-
÷åííÿ òàê ³ íå áóëî âèñóíóòå. Ñàìå ó öåé
ìîìåíò ³ ç’ÿñîâóºòüñÿ ì³ðà çàêîííîñò³ òà
îá´ðóíòîâàíîñò³ îïåðàòèâíî-ðîçøóêîâèõ
çàõîä³â, ñòâîðþþòüñÿ ôàêòè÷í³ ïåðåäó-
ìîâè äëÿ ïîäà÷³ â³äïîâ³äíèõ ñêàðã, ùî
äîçâîëÿº ìàêñèìàëüíî ãàðàíòóâàòè ïðà-
âà îñîáè, êîìïåíñóâàòè âèìóøåíó íå-
îáõ³äí³ñòü ¿õ îáìåæåííÿ â õîä³ ïðîâåäåí-
íÿ îïåðàòèâíî-ðîçøóêîâèõ çàõîä³â, ³,
çðåøòîþ, íå «ñêîòèòèñÿ» äî ð³âíÿ òîòà-
ë³òàðíî-ïîë³öåéñüêî¿ äåðæàâè.

Ö³ëêîì ëîã³÷íî, ùî Çàêîí Óêðà¿íè
«Ïðî îïåðàòèâíî-ðîçøóêîâó ä³ÿëüí³ñòü»
³ç íàáóòòÿì ÷èííîñò³ Êðèì³íàëüíîãî
ïðîöåñóàëüíîãî êîäåêñó Óêðà¿íè ìàâ áó-
òè âèçíàíèì òàêèì, ùî âòðàòèâ ÷èí-
í³ñòü, à âñÿ ä³ÿëüí³ñòü ç³ çáîðó â³äîìî-
ñòåé ïðî çëî÷èí òà îñîáó, ùî éîãî
â÷èíèëà, ìàëà ðåãóëþâàòèñÿ âèêëþ÷íî
öèì Êîäåêñîì. Ïðîòå ðàçîì ³ç ââåäåííÿì
ó ïðàâîâå ïîëå ³íñòèòóòó íåãëàñíèõ ñë³ä-
÷èõ (ðîçøóêîâèõ) ä³é, ïðàâîîõîðîíí³ îð-
ãàíè ïðîäîâæóþòü çàéìàòèñÿ îïåðàòèâ-
íî-ðîçøóêîâîþ ä³ÿëüí³ñòþ â ðàìêàõ
îäíîéìåííîãî Çàêîíó, à â³äîìîñò³ ïðî
ôîðìè, ìåòîäè òà ðåçóëüòàòè îïåðàòèâ-
íî-ðîçøóêîâî¿ ä³ÿëüíîñò³ ³ íàäàë³ â³äíî-
ñÿòüñÿ äî äåðæàâíî¿ òàºìíèö³.

Óíàñë³äîê öüîãî, çàêð³ïëåíå ó ÷. 9
ñò. 9 Çàêîíó Óêðà¿íè «Ïðî îïåðàòèâíî-
ðîçøóêîâó ä³ÿëüí³ñòü» ïðàâî ãðîìàäÿí
Óêðà¿íè òà ³íøèõ îñ³á ó âñòàíîâëåíîìó
çàêîíîì ïîðÿäêó îäåðæàòè â³ä îðãàí³â,
íà ÿê³ ïîêëàäåíî çä³éñíåííÿ îïåðàòèâ-
íî-ðîçøóêîâî¿ ä³ÿëüíîñò³, ïèñüìîâå ïî-
â³äîìëåííÿ ùîäî îáìåæåííÿ ¿õ ïðàâ ³
ñâîáîä òà îñêàðæèòè ö³ ä³¿, çàëèøàºòüñÿ
÷èñòîþ äåêëàðàö³ºþ. Ïðè ñïðîá³ ä³çíà-
òèñÿ, ÷è ïðîâîäÿòüñÿ àáî ïðîâîäèëèñÿ
ñòîñîâíî îñîáè áóäü-ÿê³ îïåðàòèâíî-ðîç-

øóêîâ³ çàõîäè, â ò. ÷. òàê³, ùî îáìåæó-
þòü ¿¿ ïðàâà ³ ñâîáîäè, ïðàâîîõîðîíí³ îð-
ãàíè ó âñ³õ áåç âèíÿòêó âèïàäêàõ ïîñè-
ëàþòüñÿ íà ïîëîæåííÿ Çàêîíó Óêðà¿íè
«Ïðî äåðæàâíó òàºìíèöþ» òà â³äìîâëÿ-
þòü ó ðîçêðèòò³ ö³º¿ ³íôîðìàö³¿ íàâ³òü
ï³ñëÿ çàâåðøåííÿ òàêèõ çàõîä³â, õî÷à
òàêà â³äìîâà ïîâí³ñòþ ñóïåðå÷èòü ÷. 4
ñò. 8 Çàêîíó Óêðà¿íè «Ïðî äåðæàâíó òà-
ºìíèöþ», ÿêà çàáîðîíÿº â³äíîñèòè äî
äåðæàâíî¿ òàºìíèö³ ³íôîðìàö³þ ïðî
ôàêòè ïîðóøåíü ïðàâ ³ ñâîáîä ëþäèíè ³
ãðîìàäÿíèíà [5].

Âèñíîâîê. Áåççàïåðå÷íîþ óìîâîþ äî-
òðèìàííÿ ïðàâ ³ çàêîííèõ ³íòåðåñ³â ãðî-
ìàäÿí, ùîäî ÿêèõ çä³éñíþâàëàñÿ îïåðà-
òèâíî-ðîçøóêîâà ä³ÿëüí³ñòü, º ñèñòåì-
íå óäîñêîíàëåííÿ ä³þ÷îãî çàêîíîäàâ-
ñòâà òà ïðèâåäåííÿ äî ì³æíàðîäíî-ïðà-
âîâèõ ñòàíäàðò³â ³ âèìîã ïðàâîâî¿ äåð-
æàâè. Ç ö³ºþ ìåòîþ íåîáõ³äíî â³äìîâè-
òèñÿ â³ä ìîæëèâîñò³ çä³éñíåííÿ îïåðà-
òèâíî-ðîçøóêîâèõ çàõîä³â çà ìåæàìè
êðèì³íàëüíîãî ïðîâàäæåííÿ. Öå äàñòü
ìîæëèâ³ñòü ó ðàç³ ïðîâåäåííÿ íåãëàñíèõ
ñë³ä÷èõ (ðîçøóêîâèõ) ä³é, ÿê³ îáìåæó-
þòü êîíñòèòóö³éí³ ïðàâà ãðîìàäÿí,
ä³ÿòè çà ïðàâèëàìè, âñòàíîâëåíèìè
ñò. 253 Êðèì³íàëüíîãî ïðîöåñóàëüíîãî
êîäåêñó Óêðà¿íè, ïðî îáîâ’ÿçêîâ³ñòü
ïîâ³äîìëåííÿ îñ³á, ï³äîçðþâàíèõ òà ¿õ
çàõèñíèê³â ïðî òàê³ îáìåæåííÿ.

²íøèé øëÿõ — çà óìîâè ïîäàëüøîãî
îäíî÷àñíîãî ñï³â³ñíóâàííÿ íåãëàñíèõ
ñë³ä÷èõ (ðîçøóêîâèõ) ä³é òà îïåðàòèâ-
íî-ðîçøóêîâî¿ ä³ÿëüíîñò³ — ïåðåäáà÷è-
òè â Çàêîí³ Óêðà¿íè «Ïðî äåðæàâíó òà-
ºìíèöþ» òèì÷àñîâèé õàðàêòåð öèõ
â³äîìîñòåé ³ç çàêð³ïëåííÿì ìåõàí³çìó
¿õ ðîçêðèòòÿ çàö³êàâëåíèì îñîáàì.

Çàêîíîäàâ÷å âðåãóëþâàííÿ ïîðÿäêó
äîòðèìàííÿ ïðàâ ëþäèíè ï³ä ÷àñ çä³éñ-
íåííÿ îïåðàòèâíî-ðîçøóêîâî¿ ä³ÿëüíî-
ñò³ äîçâîëèòü çì³íèòè ïñèõîëîã³þ áàãà-
òüîõ êåð³âíèê³â îïåðàòèâíèõ ï³äðîç-
ä³ë³â, äëÿ ÿêèõ ïðîöåñ çäîáóòòÿ îïåðà-
òèâíî¿ ³íôîðìàö³¿ ïåðåòâîðèâñÿ íà äà-
ëåêó â³ä ïðîöåäóðè çáîðó äîêàç³â ó êðè-
ì³íàëüíîìó ïðîâàäæåíí³ ñàìîñò³éíó
ìåòó — ïîêàçíèê ¿õ ñëóæáîâèõ óñï³õ³â,
î÷³êóâàí³ ï³äñòàâè íà êàð’ºðíå çðîñòàí-
íÿ, âëàñíå çáàãà÷åííÿ òîùî.
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Ñåìåíþê Àëåêñàíäð. Îòäåëüíûå ïðîáëåìû ñîáëþäåíèÿ ïðàâ ÷åëîâåêà âî âðåìÿ îñó-
ùåñòâëåíèÿ îïåðàòèâíî-ðîçûñêíûõ ìåðîïðèÿòèé â ñâÿçè ñ íåîáõîäèìîñòüþ îáåñ-
ïå÷åíèÿ ðåæèìà ñåêðåòíîñòè.
Â ñòàòüå îñâåùåíû ïðîáëåìíûå âîïðîñû ðåàëèçàöèè ïðàâ ãðàæäàí íà îçíàêîìëåíèå ñ
ðåçóëüòàòàìè îïåðàòèâíî-ðîçûñêíîé äåÿòåëüíîñòè, ïðåäëîæåíû ïóòè ïðèâåäåíèÿ îò-
å÷åñòâåííîãî çàêîíîäàòåëüñòâà â ýòîé ñôåðå ê ñòàíäàðòàì äåìîêðàòè÷åñêèõ ãîñó-
äàðñòâ.
Êëþ÷åâûå ñëîâà: îïåðàòèâíî-ðîçûñêíàÿ äåÿòåëüíîñòü, êîíñòèòóöèîííûå ïðàâà ãðàæ-
äàí, íåãëàñíûå ñëåäñòâåííûå (ðîçûñêíûå) äåéñòâèÿ, îãðàíè÷åíèå ïðàâ ãðàæäàí.

Semenyuk Oleksandr. Problems of compliance with the principles of forensic-expert
activity during the examination in criminal proceeding, which contains the state secret.
The article states that the most effective means of combating crime are the forensic-expert
activity, which is a special kind of law enforcement function of the state. In its arsenal, there
are special forms, methods, and means by which the goal of crime prevention and the defence
of the protected by the criminal law of the individual, society and state interests is achieved.
However, the forensic-expert activity inevitably affects the rights and freedoms of a person
against whom they are made. Restriction of certain rights and freedoms in the process of
forensic-expert activity is caused by the need to solve the problems of crime prevention,
protection of the interests of each citizen individually and society as a whole. The use of
covert forensic-expert activity and methods along with publicity to fight against the crime is
involuntary, the protective measure of the society and the state. The need to conceal the fact
of separate forensic-expert activity conduction have objective reasons because a person
suspected of committing crimes often tries to create conditions that prevent bringing them to
criminal responsibility and address other procedural problems of pretrial investigation. In
order to obtain tactical advantages each party of criminal proceedings tries to keep secret
information on the results of the measures, plans for future behaviour, information received
from other sources, thereby strengthening its position. Under these conditions of classifying
information about conducting forensicexpert activity should be viewed as temporary
information blockade of evidence and its sources, created by the pre-trial investigation in the
manner that is not contrary to existing legislation and excludes access to its content from the
commercial interest to implement tactical, strategic objectives and procedural criminal
matter. Considering the closed nature of law enforcement and the need for compliance with
the protection of state secrets, the disclosure of which would cause substantial harm to the
state and individuals, the author analyses the depth of civilian control and efficiency of its
mechanisms. In particular, it is assign that the information on persons who provide or have
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provided assistance on a confidential basis to ensure public safety, the secret of non-public
staff and freelancers, information and materials that could lead to deciphering these people
cannot be the subject of supervisory. However, information on the forms, methods and results
of forensic-expert activity should not be «secret», as it is envisaged currently by applicable
law. Only if the person is informed of the results of these events, their measure of legality and
validity turns out, real suppositions for the filing of appropriate complaints evolve, which
allows guaranteeing the rights of persons, to compensate the forced need for their limitations
during the forensic-expert activity. The author concludes that the absolute warranty to the
adherence of rights and legitimate interests, in respect of which the forensic-expert activity
was carried out, are systematic improvement of existing legislation and bringing it to the
international-legal standards and the requirements of the constitutional state. For this
purpose, it is necessary to abandon the possibility of the forensic-expert activity outside of
criminal proceedings. This will make it possible in the case of implementation of non-public
investigative (detective) actions that limit the constitutional rights of citizens to act
according to the established art. 253 of the Criminal Code of Ukraine rules on the mandatory
notification of suspected and their defenders of such restrictions. Another way, provided
pursuant to the simultaneous coexistence of non-public investigative (detective) actions and
operational activities, is to predict in the Law of Ukraine «Official Secrets Act» the temporary
character in an issue of this information with fixing mechanism for disclosure to interested
persons after the forensic-expert activity.
Key words: state secret, forensic examination, the state expert on secret matters, the
competence of the state expert on secret matters, principle of verification.
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