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ЗАКОНОДАВЧЕ ВИЗНАЧЕННЯ ПОНЯТТЯ
«КОРУПЦІЙНЕ ПРАВОПОРУШЕННЯ»
ЯК ПОТЕНЦІЙНЕ ДЖЕРЕЛО КОЛІЗІЙ:

ПРОБЛЕМНІ ПИТАННЯ ТЕОРІЇ ТА ПРАКТИКИ

Ñòàòòþ ïðèñâÿ÷åíî êðèòè÷íîìó àíàë³çó âèçíà÷åííÿ ïîíÿòòÿ «êîðóïö³éíå ïðàâîïîðó-
øåííÿ» ó Çàêîí³ Óêðà¿íè «Ïðî çàïîá³ãàííÿ êîðóïö³¿». Íà îñíîâ³ äîñë³äæåííÿ îáîâ’ÿçêî-
âèõ îçíàê êîðóïö³éíîãî ïðàâîïîðóøåííÿ âèÿâëåíî ðÿä ñóïåðå÷íîñòåé òà íåóçãîäæåíîñ-
òåé â çàêîíîäàâ÷³é äåô³í³ö³¿, ÿê³ ïîòåíö³éíî ìîæóòü ïðèçâîäèòè äî âèíèêíåííÿ êîë³ç³é
ç ïîëîæåííÿìè ³íøèõ íîðìàòèâíî-ïðàâîâèõ àêò³â, çîêðåìà Êðèì³íàëüíîãî êîäåêñó
Óêðà¿íè. Âèñâ³òëåíî òåîðåòè÷í³ òà ïðàêòè÷í³ àñïåêòè âèð³øåííÿ ïèòàííÿ ùîäî ñï³â-
â³äíîøåííÿ ð³çíèõ âèä³â þðèäè÷íî¿ â³äïîâ³äàëüíîñò³ çà â÷èíåííÿ êîðóïö³éíîãî ïðàâîïî-
ðóøåííÿ.
Êëþ÷îâ³ ñëîâà: êîðóïö³éíå ïðàâîïîðóøåííÿ, îçíàêè êîðóïö³¿, êîðóïö³éí³ çëî÷èíè, öè-
â³ëüí³ ïðàâîïîðóøåííÿ, êðèì³íàëüíà â³äïîâ³äàëüí³ñòü, öèâ³ëüíî-ïðàâîâà â³äïîâ³äàëü-
í³ñòü.

Êîðóïö³ÿ º ñêëàäíèì òà áàãàòîàñïåêò-
íèì ñîö³àëüíèì ÿâèùåì, óñâ³äîìëåííÿ
ñóòíîñò³ ÿêîãî çàëåæèòü íå ëèøå â³ä
îá’ºêòèâíèõ ôàêòîð³â, à é â³ä îñîáëèâîñ-
òåé ñâ³òîñïðèéíÿòòÿ ëþäèíè, ¿¿ äóõîâíî-
ãî òà ³íòåëåêòóàëüíîãî ð³âíÿ. Òîìó ìåòà
ïðîòèä³¿ êîðóïö³¿ ÿê ìàñîâ³é ñóñï³ëüí³é
ïðîáëåì³ ïîòðåáóº çàáåçïå÷åííÿ îäíàêî-
âîãî ðîçóì³ííÿ òà ñïðèéíÿòòÿ ÿêîìîãà
á³ëüøîþ ê³ëüê³ñòþ ãðîìàäÿí Óêðà¿íè
ð³çíîìàí³òíèõ ïîíÿòü ³ òåðì³í³â, ùî ïî-
çíà÷àþòü ÿâèùà òà îá’ºêòè, ïîâ’ÿçàí³ ç
êîðóïö³ºþ. Òàêèé ï³äõ³ä ãàðàíòóâàòèìå
íåîáõ³äíèé ð³âåíü ïðàâîâî¿ âèçíà÷åíî-
ñò³, ñïðèÿòèìå çíà÷íî á³ëüø åôåêòèâíî-
ìó ïðîöåñó àíòèêîðóïö³éíî¿ ä³ÿëüíîñò³ â
Óêðà¿í³. Îäíèì ç îñíîâíèõ çàñîá³â ðå-
àë³çàö³¿ âêàçàíîãî ï³äõîäó º ÿê³ñíà çàêî-

íîíîäàâ÷à òà ³íøà íîðìîïðîåêòíà ðî-
áîòà.

Ñàìå â ö³ëÿõ óäîñêîíàëåííÿ íîðìà-
òèâíî-ïðàâîâîãî çàáåçïå÷åííÿ ïðîòèä³¿
êîðóïö³¿ Âåðõîâíîþ Ðàäîþ Óêðà¿íè ïðî-
òÿãîì 2013—2014 ðîê³â ïðèéíÿòî ðÿä
çàêîí³â, çîêðåìà: «Ïðî âíåñåííÿ çì³í äî
äåÿêèõ çàêîíîäàâ÷èõ àêò³â Óêðà¿íè ùî-
äî ïðèâåäåííÿ íàö³îíàëüíîãî çàêîíîäàâ-
ñòâà ó â³äïîâ³äí³ñòü ³ç ñòàíäàðòàìè Êðè-
ì³íàëüíî¿ êîíâåíö³¿ ïðî áîðîòüáó ç
êîðóïö³ºþ» â³ä 18 êâ³òíÿ 2013 ð.; «Ïðî
âíåñåííÿ çì³í äî Êðèì³íàëüíîãî òà Êðè-
ì³íàëüíîãî ïðîöåñóàëüíîãî êîäåêñ³â
Óêðà¿íè ñòîñîâíî âèêîíàííÿ Ïëàíó ä³é
ùîäî ë³áåðàë³çàö³¿ ªâðîïåéñüêèì Ñîþ-
çîì â³çîâîãî ðåæèìó äëÿ Óêðà¿íè» â³ä
18 êâ³òíÿ 2013 ð.; «Ïðî âíåñåííÿ çì³í äî
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äåÿêèõ çàêîíîäàâ÷èõ àêò³â Óêðà¿íè ùî-
äî ðåàë³çàö³¿ äåðæàâíî¿ àíòèêîðóïö³éíî¿
ïîë³òèêè» â³ä 14 òðàâíÿ 2013 ð.; «Ïðî
âíåñåííÿ çì³í äî äåÿêèõ çàêîíîäàâ÷èõ
àêò³â Óêðà¿íè (ùîäî âèêîíàííÿ Ïëàíó
ä³é ùîäî ë³áåðàë³çàö³¿ ªâðîïåéñüêèì Ñî-
þçîì â³çîâîãî ðåæèìó äëÿ Óêðà¿íè ñòî-
ñîâíî â³äïîâ³äàëüíîñò³ þðèäè÷íèõ îñ³á)»
â³ä 23 òðàâíÿ 2013 ð.

Àëå îäí³ºþ ç íàéá³ëüø çíàêîâèõ ïî-
ä³é â êîíòåêñò³ íîðìàòèâíî-àíòèêî-
ðóïö³éíèõ çóñèëü îñòàííüîãî ÷àñó ñòàëî
ïðèéíÿòòÿ 14 æîâòíÿ 2014 ð. Çàêîíó
Óêðà¿íè «Ïðî çàïîá³ãàííÿ êîðóïö³¿» [1].
Â ö³ëîìó ñë³ä ïîãîäèòèñÿ ç îö³íêîþ, ùî
ïðèéíÿòèé Çàêîí áóâ ðîçðîáëåíèé íà íà-
ëåæíîìó ð³âí³, çà ó÷àñòþ ãðîìàäñüêîñò³
òà ì³æíàðîäíèõ íåóðÿäîâèõ îðãàí³çàö³é,
ñóïðîâîäæóâàâñÿ äî éîãî óõâàëåííÿ
àäåêâàòíèì ³ äåìîêðàòè÷íî íàëàøòîâà-
íèì ãðîìàäñüêèì êîíòðîëåì [2]. Ó òîé
ñàìèé ÷àñ äåÿê³ êîíöåïòóàëüíî âàæëèâ³
ïèòàííÿ àíòèêîðóïö³éíî¿ ïîë³òèêè
Óêðà¿íè, ùî ìàëè á áóòè â³äîáðàæåí³ â
éîãî òåêñò³, çàëèøèëèñü áåç óâàãè çàêî-
íîäàâöÿ, à ÷àñòèíà éîãî ïîëîæåíü çàñëó-
ãîâóþòü ³ êîíñòðóêòèâíîãî êðèòè÷íîãî
àíàë³çó.

Îñîáëèâà íåîáõ³äí³ñòü òàêîãî àíàë³çó
çóìîâëåíà ïðîäîâæåííÿì â Óêðà¿í³ íåãà-
òèâíî¿ ïðàêòèêè áåçñèñòåìíîãî çàêîíî-
òâîðåííÿ çà â³äñóòíîñò³ ºäèíèõ ï³äõîä³â
äî ôîðìóâàííÿ ïðàâîâîãî ïîíÿòòºâî-òåð-
ì³íîëîã³÷íîãî àïàðàòó. Îêð³ì ³íøîãî, öå
çíàõîäèòü ñâ³é âèÿâ ³ â ïðàêòèö³ çâóæåí-
íÿ çì³ñòó óí³âåðñàëüíèõ þðèäè÷íèõ êà-
òåãîð³é äî ìåæ ñôåðè ðåãóëþâàííÿ ÿêî-
ãîñü îäíîãî çàêîíó øëÿõîì çàñòîñóâàííÿ
íîðìàòèâíî¿ ôîðìóëè: «…ó öüîìó çàêîí³
íàâåäåí³ íèæ÷å òåðì³íè âæèâàþòüñÿ â
òàêîìó çíà÷åíí³...».

Âêàçàíèé ñòàí ðå÷åé ñóïåðå÷èòü çà-
ãàëüíîâèçíàíîìó ðîçóì³ííþ ïðàâà ÿê
ö³ë³ñíîãî, ñèñòåìíîãî ÿâèùà, à íå ìåõà-
í³÷íî¿ ñóêóïíîñò³ îêðåìèõ íîðìàòèâ-
íî-ïðàâîâèõ àêò³â. Þðèäè÷íà íàóêà ïðè
öüîìó ïîñ³äàº, äî ïåâíî¿ ì³ðè ïàñèâíó,
âòîðèííó ïîçèö³þ, îïèñóþ÷è òà êîíñòà-
òóþ÷è óæå ïðèéíÿò³ çàêîíîäàâ÷³ íîðìè,
íàìàãàþ÷èñü çíàõîäèòè ¿ì ïîÿñíåííÿ
«post factum», ùî, íå ëèøå íå â ïîâí³é
ì³ð³ â³äïîâ³äàþòü, à é ÷àñòî ñóïåðå÷àòü
¿õ ïåðâèííîìó çì³ñòó.

Îäíèì ³ç òàêèõ ïèòàíü, ÿêîìó í³ íà
åòàï³ íîðìîïðîåêòóâàííÿ, í³ ï³ä ÷àñ

ñõâàëåííÿ ïàðëàìåíòîì íå áóëî, íà
íàøó äóìêó, ïðèä³ëåíî çàñëóæåíî¿ óâà-
ãè, º âèçíà÷åííÿ ïîíÿòòÿ «êîðóïö³éíå
ïðàâîïîðóøåííÿ», ÿêå ïîðîäæóº ÷èìàëî
êîë³ç³é ïðè éîãî ñèñòåìíîìó àíàë³ç³ â ñó-
êóïíîñò³ ç íîðìàìè ³íøèõ ïðàâîâèõ àê-
ò³â, â ïåðøó ÷åðãó — Êðèì³íàëüíîãî êî-
äåêñó Óêðà¿íè.

Òàê, ñò. 1 Çàêîíó Óêðà¿íè «Ïðî çà-
ïîá³ãàííÿ êîðóïö³¿» êîðóïö³éíå ïðàâî-
ïîðóøåííÿ âèçíà÷åíî ÿê ä³ÿííÿ, ùî
ì³ñòèòü îçíàêè êîðóïö³¿, â÷èíåíå îñî-
áîþ, çàçíà÷åíîþ ó ÷. 1 ñò. 3 öüîãî Çàêî-
íó, çà ÿêå çàêîíîì âñòàíîâëåíî êðèì³-
íàëüíó, äèñöèïë³íàðíó òà/àáî öèâ³ëüíî-
ïðàâîâó â³äïîâ³äàëüí³ñòü. Ïðàâîïîðó-
øåííÿìè, ïîâ’ÿçàíèìè ç êîðóïö³ºþ, âè-
çíà÷åí³ ä³ÿííÿ, ùî íå ì³ñòÿòü îçíàê êî-
ðóïö³¿, àëå ïîðóøóþòü âñòàíîâëåí³ öèì
Çàêîíîì âèìîãè, çàáîðîíè òà îáìåæåí-
íÿ, â÷èíåí³ îñîáîþ, çàçíà÷åíîþ ó ÷. 1
ñò. 3 öüîãî Çàêîíó, çà ÿêå çàêîíîì âñòà-
íîâëåíî êðèì³íàëüíó, àäì³í³ñòðàòèâíó,
äèñöèïë³íàðíó òà/àáî öèâ³ëüíî-ïðàâîâó
â³äïîâ³äàëüí³ñòü.

Íà îñíîâ³ öèõ âèçíà÷åíü íå ñòàíîâèòü
îñîáëèâèõ òðóäíîù³â âèâåäåííÿ îáîâ’ÿç-
êîâèõ îçíàê êîðóïö³éíîãî ïðàâîïîðóøåí-
íÿ, äî ÿêèõ â³äíîñÿòüñÿ: 1) íàÿâí³ñòü â
ä³ÿíí³ îçíàê êîðóïö³¿; 2) ñïåö³àëüíèé
ñóá’ºêò — îñîáà, çàçíà÷åíà ÷. 1 ñò. 3 Çà-
êîíó Óêðà¿íè «Ïðî çàïîá³ãàííÿ êîðóï-
ö³¿»; 3) âñòàíîâëåííÿ çàêîíîì êðèì³íàëü-
íî¿, äèñöèïë³íàðíî¿ òà/àáî öèâ³ëüíî-
ïðàâîâî¿ â³äïîâ³äàëüíîñò³ çà â³äïîâ³äíå
ïðàâîïîðóøåííÿ. Àíàëîã³÷íèé ïåðåë³ê
îçíàê ìîæíà çóñòð³òè òàêîæ ó ïðàöÿõ â³ò-
÷èçíÿíèõ äîñë³äíèê³â, ïðèñâÿ÷åíèõ äàí³é
ïðîáëåìàòèö³, ùî ñâ³ä÷èòü ïðî â³äñóòí³ñòü
ïðîáëåì òà äèñêóñ³é â ö³é ÷àñòèí³ [3].

Ùîäî ïåðøî¿ ñêëàäîâî¿ — îçíàê êî-
ðóïö³¿, òî îñòàíí³ âèÿâëÿþòüñÿ ÷åðåç
âèçíà÷åííÿ çàêîíîì êîðóïö³¿ ÿê âèêî-
ðèñòàííÿ îñîáîþ, çàçíà÷åíîþ ó ÷. 1 ñò. 3
öüîãî Çàêîíó, íàäàíèõ ¿é ñëóæáîâèõ ïî-
âíîâàæåíü ÷è ïîâ’ÿçàíèõ ç íèìè ìîæëè-
âîñòåé ç ìåòîþ îäåðæàííÿ íåïðàâîì³ðíî¿
âèãîäè àáî ïðèéíÿòòÿ òàêî¿ âèãîäè ÷è
ïðèéíÿòòÿ îá³öÿíêè/ïðîïîçèö³¿ òàêî¿
âèãîäè äëÿ ñåáå ÷è ³íøèõ îñ³á àáî, â³äïî-
â³äíî, îá³öÿíêà/ïðîïîçèö³ÿ ÷è íàäàííÿ
íåïðàâîì³ðíî¿ âèãîäè îñîá³, çàçíà÷åí³é ó
÷. 1 ñò. 3 öüîãî Çàêîíó, àáî, íà ¿¿ âèìîãó,
³íøèì ô³çè÷íèì ÷è þðèäè÷íèì îñîáàì ç
ìåòîþ ñõèëèòè öþ îñîáó äî ïðîòèïðàâíî-
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ãî âèêîðèñòàííÿ íàäàíèõ ¿é ñëóæáîâèõ
ïîâíîâàæåíü ÷è ïîâ’ÿçàíèõ ç íèìè ìîæ-
ëèâîñòåé.

Ùîäî âèçíà÷åííÿ ñóá’ºêòíî¿ ñêëàäî-
âî¿ êîðóïö³éíîãî ïðàâîïîðóøåííÿ — òî
äî ïåðåë³êó òàêèõ îñ³á íàëåæàòü: îñîáè,
óïîâíîâàæåí³ íà âèêîíàííÿ ôóíêö³é
äåðæàâè àáî ì³ñöåâîãî ñàìîâðÿäóâàííÿ;
ïîñàäîâ³ îñîáè þðèäè÷íèõ îñ³á ïóáë³÷íî-
ãî ïðàâà; îñîáè, ÿê³ íàäàþòü ïóáë³÷í³ ïî-
ñëóãè (àóäèòîðè, íîòàð³óñè, îö³íþâà÷³, à
òàêîæ åêñïåðòè, àðá³òðàæí³ êåðóþ÷³, íå-
çàëåæí³ ïîñåðåäíèêè, ÷ëåíè òðóäîâîãî
àðá³òðàæó, òðåòåéñüê³ ñóää³ ï³ä ÷àñ âèêî-
íàííÿ íèìè öèõ ôóíêö³é, ³íø³ îñîáè,
âèçíà÷åí³ çàêîíîì); îñîáè, ÿê³ îá³éìà-
þòü ïîñàäè, ïîâ’ÿçàí³ ç âèêîíàííÿì
îðãàí³çàö³éíî-ðîçïîðÿä÷èõ ÷è àäì³í³-
ñòðàòèâíî-ãîñïîäàðñüêèõ îáîâ’ÿçê³â, àáî
ñïåö³àëüíî óïîâíîâàæåí³ íà âèêîíàííÿ
òàêèõ îáîâ’ÿçê³â ó þðèäè÷íèõ îñîáàõ
ïðèâàòíîãî ïðàâà, à òàêîæ ³íø³ îñîáè,
ÿê³ íå º ñëóæáîâèìè îñîáàìè òà ÿê³ âè-
êîíóþòü ðîáîòó àáî íàäàþòü ïîñëóãè â³ä-
ïîâ³äíî äî äîãîâîðó ç ï³äïðèºìñòâîì,
óñòàíîâîþ, îðãàí³çàö³ºþ, — ó âèïàäêàõ,
ïåðåäáà÷åíèõ öèì Çàêîíîì.

Òðåòÿ ñêëàäîâà âèçíà÷åííÿ êîðóïö³é-
íîãî ïðàâîïîðóøåííÿ ïåðåäáà÷àº çàêð³ï-
ëåííÿ â çàêîí³ â³äïîâ³äíî¿ þðèäè÷íî¿
â³äïîâ³äàëüíîñò³ çà éîãî â÷èíåííÿ, ùî
âèêëèêàº íåîáõ³äí³ñòü ñï³ââ³äíîøåííÿ
ï³äñòàâ äëÿ çàñòîñóâàííÿ êðèì³íàëüíî¿,
öèâ³ëüíî¿ òà äèñöèïë³íàðíî¿ â³äïîâ³-
äàëüíîñò³ òà, â³äïîâ³äíî, ðîçìåæóâàííÿ
òàêèõ ïîíÿòü ÿê: êîðóïö³éíå ïðàâîïîðó-
øåííÿ, êîðóïö³éíèé çëî÷èí, ïðàâîïîðó-
øåííÿ, ïîâ’ÿçàíå ç êîðóïö³ºþ, òà ³í.
Ç íàóêîâî¿ òî÷êè çîðó, ùî ñôîðìóâàëàñÿ
çàäîâãî äî ïðèéíÿòòÿ Çàêîíó, çà âèäîì
ñóñï³ëüíèõ â³äíîñèí, ÿêèì êîðóïö³éíîþ
ïîâåä³íêîþ (ä³ÿëüí³ñòþ) çàïîä³þºòüñÿ
øêîäà, ³ çàëåæíî â³ä õàðàêòåðó çàñòîñî-
âóâàíîãî ïðè öüîìó âèäó â³äïîâ³äàëüíî-
ñò³, â÷åíèìè âèä³ëåíî é îõàðàêòåðèçîâà-
íî òàê³ âèäè êîðóïö³éíèõ ïðàâîïîðó-
øåíü: êðèì³íàëüí³ (êîðóïö³éí³ çëî÷è-
íè), àäì³í³ñòðàòèâí³, êîíñòèòóö³éí³,
äèñöèïë³íàðí³, öèâ³ëüíî-ïðàâîâ³ [4].

Ùîäî êðèì³íàëüíèõ ïðàâîïîðóøåíü,
òî íà ï³äñòàâ³ àíàë³çó ïåðåë³êó çëî÷èí³â,
ÿê³ Êðèì³íàëüíèé êîäåêñ âèçíà÷àº ÿê
êîðóïö³éí³, ñë³ä ïîãîäèòèñü, ùî ðîäî-
âèì îá’ºêòîì òàêèõ çëî÷èí³â ìîæóòü âè-
ñòóïàòè ð³çí³ ãðóïè ñóñï³ëüíèõ â³äíî-

ñèí, ùî ï³äòâåðäæóºòüñÿ ðîçòàøóâàí-
íÿì êîðóïö³éíèõ çëî÷èí³â ó ð³çíèõ ðîç-
ä³ëàõ Êîäåêñó. Âîäíî÷àñ, º äîñòàòíÿ
ê³ëüê³ñòü ñï³ëüíèõ îçíàê êîðóïö³éíèõ
çëî÷èí³â, ÿê³ âèñòóïàþòü êðèòåð³ºì ¿õ
â³äìåæóâàííÿ â³ä ³íøèõ çëî÷èííèõ
ä³ÿíü, òà äîçâîëÿþòü êîðóïö³éí³ çëî÷è-
íè âèçíà÷àòè ÿê ïåðåäáà÷åí³ Êðèì³íàëü-
íèì êîäåêñîì ñóñï³ëüíî íåáåçïå÷í³ ä³ÿí-
íÿ, ÿê³ ì³ñòèòü îçíàêè êîðóïö³¿ òà
êîðóïö³éíîãî ïðàâîïîðóøåííÿ [5, ñ. 76].
Çã³äíî ç³ ñò. 45 ÊÊ Óêðà¿íè êîðóïö³éíè-
ìè çëî÷èíàìè ââàæàþòüñÿ çëî÷èíè, ïå-
ðåäáà÷åí³ ñòàòòÿìè 191, 262, 308, 312,
313, 320, 357, 410, ó âèïàäêó ¿õ â÷èíåí-
íÿ øëÿõîì çëîâæèâàííÿ ñëóæáîâèì ñòà-
íîâèùåì, à òàêîæ çëî÷èíè, ïåðåäáà÷åí³
ñòàòòÿìè 210, 354, 364, 3641, 3652, ç 368
äî 3692 öüîãî Êîäåêñó [6].

Ó ðîçóì³íí³ æ Çàêîíó Óêðà¿íè «Ïðî
çàïîá³ãàííÿ êîðóïö³¿», êîðóïö³éíèì
ïðàâîïîðóøåííÿì, çà â÷èíåííÿ ÿêîãî
îñîáà ïðèòÿãàºòüñÿ äî êðèì³íàëüíî¿ â³ä-
ïîâ³äàëüíîñò³, ìîæå áóòè áóäü-ÿêå ä³ÿí-
íÿ, ÿêå: à) â÷èíÿºòüñÿ îñîáàìè, íà ÿêèõ
ïîøèðþºòüñÿ âêàçàíèé çàêîí; á) ìàº
îçíàêè êîðóïö³¿; â) çà â÷èíåííÿ ÿêîãî
ïåðåäáà÷åíà êðèì³íàëüíà â³äïîâ³äàëü-
í³ñòü, ïðè÷îìó íå ëèøå íîðìàìè ñòàòåé,
ùî ïåðåë³÷åí³ ó ïðèì³òö³ äî ñò. 45 ÊÊ
Óêðà¿íè.

Òîáòî ³ñíóº íåâ³äïîâ³äí³ñòü ì³æ ïåðå-
ë³êîì çëî÷èí³â, ÿê³ ñò. 45 Êðèì³íàëüíî-
ãî êîäåêñó âèçíà÷åí³ ÿê êîðóïö³éí³, òà
çàêð³ïëåíèì ó Çàêîí³ ïîíÿòòÿì «êîðóï-
ö³éíå ïðàâîïîðóøåííÿ, çà ÿêå ïåðåäáà-
÷åíî êðèì³íàëüíó â³äïîâ³äàëüí³ñòü».
Òàê, äåÿê³ êîðóïö³éí³ çëî÷èíè íå º êî-
ðóïö³éíèìè ïðàâîïîðóøåííÿìè â ðîçó-
ì³íí³ Çàêîíó ³, íàâïàêè, ÷àñòèíà êîðóï-
ö³éíèõ ïðàâîïîðóøåíü, çà ÿê³ ïåðåä-
áà÷åíî êðèì³íàëüíó â³äïîâ³äàëüí³ñòü, íå
âèçíàíî êîðóïö³éíèìè çëî÷èíàìè Êðè-
ì³íàëüíèì êîäåêñîì Óêðà¿íè.

Äî ïðèêëàäó, çëî÷èí, ïåðåäáà÷åíèé
÷. 1 ñò. 3683 ÊÊ Óêðà¿íè (ï³äêóï ñëóæáî-
âî¿ îñîáè þðèäè÷íî¿ îñîáè ïðèâàòíîãî
ïðàâà íåçàëåæíî â³ä îðãàí³çàö³éíî-ïðà-
âîâî¿ ôîðìè), ìîæå áóòè â÷èíåíî áóäü-
ÿêîþ ô³çè÷íîþ îñóäíîþ îñîáîþ, ÿêà äî-
ñÿãëà â³êó êðèì³íàëüíî¿ â³äïîâ³äàëüíî-
ñò³ (à íå ëèøå âè÷åðïíèì ïåðåë³êîì îñ³á,
âèçíà÷åíèõ çàêîíîì). Àíàëîã³÷íîþ º ñè-
òóàö³ÿ ç³ çëî÷èíàìè, ïåðåäáà÷åíèìè
ñò. 3684 ÊÊ Óêðà¿íè (ï³äêóï îñîáè, ÿêà
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íàäàº ïóáë³÷í³ ïîñëóãè); ñò. 369 ÊÊ
Óêðà¿íè (ïðîïîçèö³ÿ, îá³öÿíêà àáî íà-
äàííÿ íåïðàâîì³ðíî¿ âèãîäè ñëóæáîâ³é
îñîá³) òà äåÿêèìè ³íøèìè.

Ó ñâîþ ÷åðãó, Êðèì³íàëüíèì êîäåê-
ñîì íå âèçíàíî ÿê êîðóïö³éí³ çëî÷èíè,
õî÷à âîíè é ìîæóòü â÷èíÿòèñÿ â êîðèñ-
ëèâèõ ö³ëÿõ ñóá’ºêòàìè, íà ÿêèõ ïîøè-
ðþºòüñÿ Çàêîí Óêðà¿íè «Ïðî çàïîá³ãàí-
íÿ êîðóïö³¿», øëÿõîì çëîâæèâàííÿ
ñëóæáîâèìè ïîâíîâàæåííÿìè, íàñòóïí³
ä³ÿííÿ: ïîðóøåííÿ òàºìíèö³ ëèñòóâàí-
íÿ, òåëåôîííèõ ðîçìîâ, òåëåãðàôíî¿ ÷è
³íøî¿ êîðåñïîíäåíö³¿, ùî ïåðåäàþòüñÿ
çàñîáàìè çâ’ÿçêó àáî ÷åðåç êîìï’þòåð
(ñò. 163 ÊÊ Óêðà¿íè); ðîçãîëîøåííÿ òà-
ºìíèö³ óñèíîâëåííÿ (ñò. 168 ÊÊ Óêðà¿-
íè); ïîðóøåííÿ íåäîòîðêàííîñò³ ïðèâàò-
íîãî æèòòÿ (ñò. 182 ÊÊ Óêðà¿íè) òà ðÿä
³íøèõ.

Çðîçóì³ëî, ìîæíà ñòâåðäæóâàòè, ùî
íîðìè Çàêîíó «Ïðî çàïîá³ãàííÿ êîðóï-
ö³¿» çîñåðåäæåí³ íà íàéá³ëüø ïðîáëåì-
íèõ ¿¿ ïðîÿâàõ òà âèçíà÷àþòü êîðóï-
ö³éíèìè ïðàâîïîðóøåííÿìè ëèøå ïåâíå
êîëî â³äïîâ³äíèõ ä³ÿíü îêðåìèõ ñóá’ºê-
ò³â, íå ïðèâ’ÿçóþ÷èñü äî ëîã³êè Êðè-
ì³íàëüíîãî êîäåêñó, ïåðåä ÿêèì ñòîÿòü
³íø³ çàâäàííÿ. Àëå ÿêùî ³ ïîãîäèòèñÿ ç
òàêèì ï³äõîäîì, òî íàâ³òü â³í íå âèïðàâ-
äîâóº ñòâîðåííÿ íàÿâíî¿ òåðì³íîëîã³÷íî¿
ïëóòàíèíè, ùî íå ïîâ’ÿçàíà ç îá’ºêòèâ-
íèìè ïðè÷èíàìè, íå áóëà íåìèíó÷îþ òà
ìîãëà áóòè óíèêíåíîþ.

Ùî õàðàêòåðíî, âèùåíàâåäåí³ çëî÷è-
íè îäíî÷àñíî ìîæóòü âèñòóïàòè ³ ÿê äèñ-
öèïë³íàðí³, ³ ÿê öèâ³ëüíî-ïðàâîâ³ êîðóï-
ö³éí³ ïðàâîïîðóøåííÿ. Îñòàíí³, â
êîíòåêñò³ çàêîíîäàâ÷î¿ äåô³í³ö³¿ êîðóï-
ö³éíîãî ïðàâîïîðóøåííÿ, çàñëóãîâóþòü
íà îêðåìó óâàãó, ïðî ùî ñêàçàíî íèæ÷å.

Çã³äíî ç³ ñò. 4 Öèâ³ëüíî¿ êîíâåíö³¿ ïðî
áîðîòüáó ç êîðóïö³ºþ [7], Óêðà¿íà ÿê ñòî-
ðîíà, ùî ðàòèô³êóâàëà Êîíâåíö³þ, ïîâèí-
íà ïåðåäáà÷èòè ó ñâîºìó âíóòð³øíüîìó çà-
êîíîäàâñòâ³ òàê³ óìîâè êîìïåíñàö³¿
çàïîä³ÿíî¿ øêîäè: â÷èíåííÿ â³äïîâ³äà÷åì
îñîáèñòî àáî ç éîãî äîçâîëó êîðóïö³éíî¿
ä³¿ ÷è íåâæèòòÿ íèì ðîçóìíèõ çàõîä³â äëÿ
çàïîá³ãàííÿ â÷èíåííþ êîðóïö³éíî¿ ä³¿; çà-
ïîä³ÿííÿ øêîäè ïîçèâà÷ó; íàÿâí³ñòü ïðè-
÷èííîãî çâ’ÿçêó ì³æ êîðóïö³éíîþ ä³ºþ òà
çàïîä³ÿíîþ øêîäîþ.

Àëå ñó÷àñíå óêðà¿íñüêå çàêîíîäàâñòâî
ì³ñòèòü ò³ëüêè çàãàëüí³ ïîëîæåííÿ ïðî

ïîðÿäîê â³äøêîäóâàííÿ ìàéíîâî¿ òà ìî-
ðàëüíî¿ øêîäè çà êîðóïö³éí³ ïðàâî-
ïîðóøåííÿ, òîìó óñ³ì, õòî ïðîôåñ³éíî
çàö³êàâëåíèé, äîâîäèòüñÿ ñàìîñò³éíî
øóêàòè â³äïîâ³ä³ íà çàïèòàííÿ, ÿê³ öè-
â³ëüí³ ïðîñòóïêè ââàæàþòüñÿ êîðóïö³é-
íèìè, à òàêîæ ÷è ³ñíóþòü êîðóïö³éí³
ïðàâîïîðóøåííÿ, çà ÿê³ âèííà îñîáà
ïðèòÿãàºòüñÿ âèêëþ÷íî äî öèâ³ëüíî-ïðà-
âîâî¿ â³äïîâ³äàëüíîñò³.

² ÿêùî Êðèì³íàëüíèé êîäåêñ ïåðåäáà-
÷àº âè÷åðïíèé ïåðåë³ê çëî÷èí³â, ÿê³ º
êîðóïö³éíèìè, à â Êîäåêñ³ Óêðà¿íè ïðî
àäì³í³ñòðàòèâí³ ïðàâîïîðóøåííÿ ïåðåä-
áà÷åíî ãëàâó 13-À, â ÿê³é âèêëàäåíî àä-
ì³í³ñòðàòèâí³ ïðàâîïîðóøåííÿ, ïîâ’ÿçà-
í³ ç êîðóïö³ºþ, òî ùîäî ä³ÿíü, ÿê³ º
ï³äñòàâîþ öèâ³ëüíî-ïðàâîâî¿ â³äïîâ³-
äàëüíîñò³ â ö³é ñôåð³, ïèòàííÿ çàëèøà-
ºòüñÿ íåâèçíà÷åíèì.

Â³äòàê, ³ñíóº òåîðåòè÷íà ³ ïðàêòè÷íà
ïðîáëåìà ùîäî ìîæëèâîñò³ çàñòîñóâàííÿ
öèâ³ëüíî¿ â³äïîâ³äàëüíîñò³ çà êîðóïö³é-
í³ ïðàâîïîðóøåííÿ ÿê ñàìîñò³éíîãî âèäó
þðèäè÷íî¿ â³äïîâ³äàëüíîñò³. Àäæå ñàìå
òàêîãî âèñíîâêó ìîæíà ä³éòè, âèõîäÿ÷è
ç àíàë³çó ðåöåíçîâàíî¿ òóò äåô³í³ö³¿ êî-
ðóïö³éíîãî ïðàâîïîðóøåííÿ, îñîáëèâî ç
óðàõóâàííÿì âèêîðèñòàííÿ ó íüîìó àëü-
òåðíàòèâíîãî ñïîëó÷íèêà «òà/àáî» ïðè
âêàç³âö³ íà öèâ³ëüíî-ïðàâîâó â³äïîâ³-
äàëüí³ñòü çà âêàçàíå íåçàêîííå ä³ÿííÿ.

Ó äàíîìó êîíòåêñò³ ñë³ä âðàõîâóâàòè,
ùî öèâ³ëüíî-ïðàâîâà â³äïîâ³äàëüí³ñòü,
çã³äíî ç ïîëîæåííÿìè Öèâ³ëüíîãî êîäåê-
ñó Óêðà¿íè [8], ìîæå íàñòàâàòè ó íàñòóï-
íèõ âèïàäêàõ: ïîðóøåííÿ óìîâ öèâ³ëü-
íî-ïðàâîâîãî äîãîâîðó, ÿêùî â äîãîâîð³
ïåðåäáà÷åíî â³äïîâ³äàëüí³ñòü çà òàê³ ä³¿
àáî áåçä³ÿëüí³ñòü — äîãîâ³ðíà â³äïî-
â³äàëüí³ñòü; çàïîä³ÿííÿ øêîäè, ùî íå
âèïëèâàº ç äîãîâ³ðíèõ â³äíîñèí, òîáòî
ïîðóøåííÿ þðèäè÷íîãî îáîâ’ÿçêó, ÿêèé
ìàº àáñîëþòíèé õàðàêòåð: íàïðèêëàä,
ïîøèðåííÿ â³äîìîñòåé ÿê³ ïîðî÷àòü
÷åñòü, ã³äí³ñòü ÷è ä³ëîâó ðåïóòàö³þ ãðî-
ìàäÿíèíà òà îðãàí³çàö³¿; ðîçãîëîøåííÿ
îáñòàâèí îñîáèñòîãî æèòòÿ; çàïîä³ÿííÿ
øêîäè ìàéíîâèì ïðàâàì âíàñë³äîê íå-
ïðàâîì³ðíèõ ä³é ÷è ïðèéíÿòòÿ íåïðàâî-
ì³ðíèõ ð³øåíü.

Òàêèì ÷èíîì, êð³ì âèùåâèêëàäåíèõ
îçíàê, ìîæíà çðîáèòè âèñíîâîê, ùî äëÿ
â³äíåñåííÿ öèâ³ëüíîãî ïðàâîïîðóøåííÿ
äî êàòåãîð³¿ êîðóïö³éíèõ íåîáõ³äíî, ùîá

53

3–4/2016

ÊÐÈÌ²ÍÀËÜÍÎ-ÏÐÀÂÎÂ² ÍÀÓÊÈ



â³äïîâ³äíå ä³ÿííÿ ïîðóøóâàëî àáñîëþòí³
ïðèïèñè öèâ³ëüíîãî çàêîíîäàâñòâà, âíà-
ñë³äîê ÷îãî çàïîä³þâàëàñü áè øêîäà îñî-
áèñòèì íåìàéíîâèì àáî ìàéíîâèì ïðà-
âàì ô³çè÷íî¿ ÷è þðèäè÷íî¿ îñîáè. Îäíàê
âèîêðåìèòè áîäàé îäíå öèâ³ëüíå êîðóï-
ö³éíå ïðàâîïîðóøåííÿ, ÿêå ïîëÿãàº ó
ïîðóøåíí³ öèâ³ëüíî-ïðàâîâîãî îáîâ’ÿç-
êó, ùî ìàº àáñîëþòíèé õàðàêòåð, çà ÿêå
îñîáà ìîæå áóòè ïðèòÿãíóòà âèêëþ÷íî
äî öèâ³ëüíî-ïðàâîâî¿ â³äïîâ³äàëüíîñò³,
âêðàé ñêëàäíî.

Äî ïðèêëàäó, ÿêùî äåðæàâíèé ñëóæ-
áîâåöü ç êîðèñëèâèõ ìîòèâ³â ðîçãîëîøóº
â³äîìîñò³, ÿê³ ñòàëè â³äîìèìè éîìó ó
çâ’ÿçêó ç âèêîíàííÿì ñëóæáîâèõ ïîâíî-
âàæåíü, òàêà îñîáà ïðèòÿãàºòüñÿ äî êðè-
ì³íàëüíî¿ â³äïîâ³äàëüíîñò³ çà ñò. 182 ÊÊ
Óêðà¿íè — ïîðóøåííÿ íåäîòîðêàííîñò³
ïðèâàòíîãî æèòòÿ òà, ó ðàç³ ÿêùî ä³ÿííÿ
çàâäàëî ³ñòîòíî¿ øêîäè îõîðîíþâàíèì
çàêîíîì ïðàâàì, ñâîáîäàì òà ³íòåðåñàì
îêðåìèõ ãðîìàäÿí àáî äåðæàâíèì ÷è ãðî-
ìàäñüêèì ³íòåðåñàì, àáî ³íòåðåñàì þðè-
äè÷íèõ îñ³á, — ó ñóêóïíîñò³ ç³ ñò. 364 ÊÊ
Óêðà¿íè (çëîâæèâàííÿ âëàäîþ àáî ñëóæ-
áîâèì ñòàíîâèùåì) òà ìîæå áóòè çîáîâ’ÿ-
çàíà â³äøêîäóâàòè ìàòåð³àëüíó ³ ìîðàëü-
íó øêîäó, ùî ñòàíîâèòü ñîáîþ â³äïîâ³-
äàëüí³ñòü öèâ³ëüíî-ïðàâîâó.

Öå ñòîñóºòüñÿ ³ áàãàòüîõ ³íøèõ ïðè-
êëàä³â, ùî ìîæíà ïîÿñíèòè ³ñíóâàííÿì
øèðîêîãî ñïåêòðó êðèì³íàëüíî-ïðàâî-
âèõ íîðì, ñïðÿìîâàíèõ íà çàõèñò îõîðî-
íþâàíèõ öèâ³ëüíèì òà ³íøèì ãàëóçåâèì
çàêîíîäàâñòâîì îñîáèñòèõ íåìàéíîâèõ
òà ìàéíîâèõ ïðàâ ô³çè÷íèõ òà þðèäè÷-
íèõ îñ³á. Òàê, íàâ³òü ÿêùî êîðóïö³éíå
ïðàâîïîðóøåííÿ, âíàñë³äîê ÿêîãî áóëî
çàïîä³ÿíî ìàéíîâó àáî ìîðàëüíó øêîäó,
íå ì³ñòèòü ñêëàäó îäíîãî ç êîðóïö³éíèõ
çëî÷èí³â, ïåðåë³ê ÿêèõ ó ðîçóì³íí³ êðè-
ì³íàëüíîãî çàêîíó º âè÷åðïíèì òà ðîç-
øèðþâàëüíîìó òëóìà÷åííþ íå ï³äëÿãàº,
òàêå ä³ÿííÿ ìîæå áóòè êâàë³ô³êîâàíå çà
³íøîþ ñòàòòåþ Êðèì³íàëüíîãî êîäåêñó.

Òóò âàæëèâèì àñïåêòîì º ñïåöèô³êà
âëàñíå êîðóïö³éíèõ ä³ÿíü, àäæå ñàì
ôàêò çàïîä³ÿííÿ öèâ³ëüíî-ïðàâîâî¿ øêî-
äè îñîáîþ, íà ÿêó ïîøèðþºòüñÿ Çàêîí
Óêðà¿íè «Ïðî çàïîá³ãàííÿ êîðóïö³¿», âè-
êîðèñòàííÿ ñëóæáîâèõ ïîâíîâàæåíü ÿê
ñïîñ³á â÷èíåííÿ ïðàâîïîðóøåííÿ, à òà-
êîæ êîðèñëèâ³ ö³ë³ ÿê îáîâ’ÿçêîâèé åëå-
ìåíò ñóá’ºêòèâíî¿ ñòîðîíè êîðóïö³éíèõ

ïðàâîïîðóøåíü, çàêîíîì³ðíî â³äìåæîâó-
þòü òàê³ ä³¿ ÷è áåçä³ÿëüí³ñòü çà ñòóïåíåì
¿õ ñóñï³ëüíî¿ íåáåçïåêè â³ä ³íøèõ öè-
â³ëüíèõ ïðàâîïîðóøåíü, çîêðåìà òèõ,
ÿê³ ïîâ’ÿçàí³ ³ç çàïîä³ÿííÿì øêîäè ïå-
ðåñ³÷íèì ãðîìàäÿíèíîì.

Â³äòàê, ìîæíà çðîáèòè âèñíîâîê, ùî
âèä³ëåííÿ ó âèçíà÷åíí³ êîðóïö³éíîãî
ïðàâîïîðóøåííÿ öèâ³ëüíî-ïðàâîâî¿ â³ä-
ïîâ³äàëüíîñò³ ÿê ñàìîñò³éíîãî âèäó þðè-
äè÷íî¿ â³äïîâ³äàëüíîñò³, ùî ìîæå çàñòî-
ñîâóâàòèñÿ äî ïðàâîïîðóøíèêà áåç
ïîïåðåäíüîãî çàñòîñóâàííÿ êðèì³íàëü-
íî-ïðàâîâèõ ñàíêö³é, º íåäîñòàòíüî îá-
´ðóíòîâàíèì òà ïîòðåáóº á³ëüø óâàæíîãî
âèâ÷åííÿ. Çâè÷àéíî, òóò íå áåðóòüñÿ äî
óâàãè âèïàäêè çâ³ëüíåííÿ îñîáè â³ä êðè-
ì³íàëüíî¿ â³äïîâ³äàëüíîñò³ (ó çâ’ÿçêó ³ç
çàê³í÷åííÿì ñòðîê³â äàâíîñò³ òà ³í.).

²íø³ íåäîë³êè, ùî ñòîñóþòüñÿ ïîðó-
øåíî¿ òóò ïðîáëåìàòèêè, òåæ ïîòðåáó-
þòü äîäàòêîâîãî àíàë³çó. Àëå, ùî óæå íå
âèêëèêàº æîäíèõ ñóìí³â³â, öå òå, ùî îò-
ðèìàííÿ íîâèõ êðèì³íîëîã³÷íèõ çíàíü ó
ñôåð³ åôåêòèâíî¿ ïðîòèä³¿ êîðóïö³¿ ìîæ-
ëèâå ëèøå çà óìîâè âðàõóâàííÿ ïðàâèë
òà ïðèíöèï³â ñèñòåìíîãî äîñë³äæåííÿ,
óçàãàëüíåííÿ âèñíîâê³â, à òàêîæ óðàõó-
âàííÿ ì³æäèñöèïë³íàðíîãî õàðàêòåðó
äîñë³äæóâàíîãî ÿâèùà.

Òîìó âèá³ð êîíêðåòíèõ çàñîá³â äî-
ñë³äæåííÿ òà ïðîòèä³¿ êîðóïö³¿ ïîâèíåí
áóòè ïðîäèêòîâàíèé íåîáõ³äí³ñòþ ðîç-
êðèòè ðåàëüíèé çì³ñò ñóñï³ëüíèõ ïðîöå-
ñ³â, ÿê³ âèñòóïàþòü äåòåðì³íóþ÷èìè
ôàêòîðàìè êîðóïö³éíî¿ çëî÷èííîñò³ ó ¿õ
êîìïëåêñ³, â³äîáðàçèòè êîðåëÿö³þ öèõ
ïðîöåñ³â ì³æ ñîáîþ. Ëèøå öå äîçâîëèòü
ñôîðìóëþâàòè êîðèñí³ äëÿ â³ò÷èçíÿíî¿
àíòèêîðóïö³éíî¿ ïðàêòèêè íàóêîâ³ âèñ-
íîâêè, â ðåçóëüòàò³ ³ìïëåìåíòàö³¿ ÿêèõ
íåâèðàçí³ñòü êëþ÷îâèõ þðèäè÷íèõ ïî-
íÿòü áóäå ë³êâ³äîâàíà.

Ñåðåä òàêèõ ïðîïîçèö³é ñë³ä ðîçãëÿ-
íóòè ìîæëèâ³ñòü ïðèâåäåííÿ ÷èííîãî
àíòèêîðóïö³éíîãî çàêîíîäàâñòâà äî ºäè-
íî¿ ïîíÿòòºâî-òåðì³íîëîã³÷íî¿ îñíîâè.
Éäåòüñÿ ïðî íåîáõ³äí³ñòü âèçíà÷åííÿ òà
óçãîäæåííÿ äâîõ íàéá³ëüø çàãàëüíèõ
ïîíÿòü: êîðóïö³éí³ ïðàâîïîðóøåííÿ òà
ïðàâîïîðóøåííÿ, ïîâ’ÿçàí³ ç êîðóïö³ºþ.
Äî ïåðøî¿ êàòåãîð³¿ ìàëè á, áåçóìîâíî,
íàëåæàòè óñ³ êîðóïö³éí³ çëî÷èíè, à òà-
êîæ äèñöèïë³íàðí³ òà öèâ³ëüíî-ïðàâîâ³
ïðàâîïîðóøåííÿ â ñôåð³ êîðóïö³¿.
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Äëÿ öüîãî ìîæíà ðîçøèðèòè ïåðåë³ê
êîðóïö³éíèõ çëî÷èí³â, ïåðåäáà÷åíèõ ó
ñò. 45 ÊÊ, äî ìåæ, âèçíà÷åíèõ Çàêîíîì
ùîäî êîðóïö³éíèõ ïðàâîïîðóøåíü, çà
ÿê³ âñòàíîâëåíî êðèì³íàëüíó â³äïî-
â³äàëüí³ñòü. Àáî æ, íàâïàêè, øëÿõîì
âíåñåííÿ çì³í äî Çàêîíó ìîæíà ïðèâåñòè
éîãî ó òåðì³íîëîã³÷íó â³äïîâ³äí³ñòü ç
íîðìàìè Êðèì³íàëüíîãî êîäåêñó. Àëå,
ùî, íà íàøó äóìêó, áåçñóìí³âíå — öå
íåïðèïóñòèì³ñòü ³ãíîðóâàííÿ ñòàíó êî-
ë³ç³éíîñò³ ì³æ êëþ÷îâèìè íîðìàòèâ-
íî-ïðàâîâèìè àêòàìè ãàëóç³, ùî ñïðè÷è-
íÿº ïðîáëåìè íå ëèøå òåîðåòè÷íîãî, à é
ïðèêëàäíîãî õàðàêòåðó.

Àäæå, ÿê â³äîìî, íàëåæí³ñòü (÷è íå-
íàëåæí³ñòü) â³äïîâ³äíîãî çëî÷èíó äî
÷èñëà êîðóïö³éíèõ òÿãíå çà ñîáîþ êîí-
êðåòí³ þðèäè÷í³ íàñë³äêè. Íàïðèêëàä,
â³äïîâ³äíî äî ñò. 45 ÊÊ, îñîáà, ÿêà âïåð-
øå â÷èíèëà çëî÷èí íåâåëèêî¿ òÿæêîñò³
àáî íåîáåðåæíèé çëî÷èí ñåðåäíüî¿ òÿæ-
êîñò³, íå ìîæå áóòè çâ³ëüíåíà â³ä êðè-
ì³íàëüíî¿ â³äïîâ³äàëüíîñò³, íàâ³òü ÿêùî
âîíà ï³ñëÿ â÷èíåííÿ çëî÷èíó ùèðî ïîêà-
ÿëàñÿ, àêòèâíî ñïðèÿëà ðîçêðèòòþ çëî-
÷èíó ³ ïîâí³ñòþ â³äøêîäóâàëà çàâäàí³
íåþ çáèòêè àáî óñóíóëà çàïîä³ÿíó øêî-
äó, ÿêùî â÷èíåíèé çëî÷èí â³äíîñèòüñÿ
äî êîðóïö³éíèõ. Òå ñàìå ñòîñóºòüñÿ ³

çâ³ëüíåííÿ â³ä êðèì³íàëüíî¿ â³äïî-
â³äàëüíîñò³ ó çâ’ÿçêó ç ïðèìèðåííÿì
âèííîãî ç ïîòåðï³ëèì (ñò. 46) ³ ó çâ’ÿçêó
ç ïåðåäà÷åþ îñîáè íà ïîðóêè (ñò. 47) ÷è
çì³íîþ îáñòàíîâêè (ñò. 48). Êð³ì òîãî,
çã³äíî ç³ ñò. 69 ÊÊ, çà êîðóïö³éíèé çëî-
÷èí íå ìîæå áóòè ïðèçíà÷åíî á³ëüø ì’ÿ-
êå ïîêàðàííÿ, í³æ ïåðåäáà÷åíî çàêîíîì
òîùî.

Ó ñâîþ ÷åðãó, ïîðÿä ç êîðóïö³éíèìè
çëî÷èíàìè, çà âèùåîïèñàíîþ àíàëîã³ºþ,
ñë³ä âèä³ëÿòè ³ òàêó ïðàâîâó êàòåãîð³þ
ÿê çëî÷èíè, ïîâ’ÿçàí³ ç êîðóïö³ºþ. Öå,
â êîíòåêñò³ âèçíà÷åííÿ ïðàâîïîðóøåíü,
ïîâ’ÿçàíèõ ç êîðóïö³ºþ, äîçâîëèòü á³ëüø
êîíöåíòðîâàíî çàä³þâàòè äîñòóïí³ êðè-
ì³íîëîã³÷í³ ìåòîäè ùîäî ïðîòèä³¿, çîêðå-
ìà ³ çàïîá³ãàííÿ, êîðóïö³éí³é çëî÷èííî-
ñò³, á³ëüø ÷³òêî âèçíà÷àòè ïð³îðèòåòè
íàóêîâèõ äîñë³äæåíü öüîãî íàïðÿìó.

Çâè÷àéíî, ðîçãëÿíóò³ â ñòàòò³ ñóïå-
ðå÷íîñò³, ùî ì³ñòÿòüñÿ ó äåô³í³ö³¿ «êî-
ðóïö³éíå ïðàâîïîðóøåííÿ», òà íåâ³äïî-
â³äíîñò³ öüîãî âèçíà÷åííÿ ³íøèì
ïîëîæåííÿì ãàëóçåâîãî çàêîíîäàâñòâà º
äàëåêî íå ºäèíèìè âðàçëèâèìè ì³ñöÿìè
ðîçãëÿäóâàíîãî Çàêîíó. Îäíàê çà áàæàí-
íÿ òà ñèñòåìíîãî ï³äõîäó âîíè äîñèòü
ëåãêî ìîæóòü áóòè âèïðàâëåí³.
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Âèêòîð Òðåïàê. Çàêîíîäàòåëüíîå îïðåäåëåíèå ïîíÿòèÿ «êîððóïöèîííîå ïðàâîíà-
ðóøåíèå» êàê ïîòåíöèàëüíûé èñòî÷íèê êîëëèçèé: ïðîáëåìíûå âîïðîñû òåîðèè è
ïðàêòèêè.
Ñòàòüÿ ïîñâÿùåíà êðèòè÷åñêîìó àíàëèçó îïðåäåëåíèÿ ïîíÿòèÿ «êîððóïöèîííîå ïðàâî-
íàðóøåíèå» â Çàêîíå Óêðàèíû «Î ïðåäîòâðàùåíèè êîððóïöèè». Íà îñíîâå èññëåäîâàíèÿ
îáÿçàòåëüíûõ ïðèçíàêîâ êîððóïöèîííîãî ïðàâîíàðóøåíèÿ âûÿâëåí ðÿä ïðîòèâîðå÷èé è
íåñîãëàñîâàííîñòåé â çàêîíîäàòåëüíîé äåôèíèöèè, êîòîðûå ìîãóò ïðèâîäèòü ê âîç-
íèêíîâåíèþ êîëëèçèé ñ ïîëîæåíèÿìè äðóãèõ íîðìàòèâíî-ïðàâîâûõ àêòîâ, â ÷àñòíîñòè
Óãîëîâíîãî êîäåêñà Óêðàèíû. Îñâåùåíû òåîðåòè÷åñêèå è ïðàêòè÷åñêèå àñïåêòû ðåøå-
íèÿ âîïðîñà î ñîîòíîøåíèè ðàçëè÷íûõ âèäîâ þðèäè÷åñêîé îòâåòñòâåííîñòè çà ñîâåð-
øåíèå êîððóïöèîííîãî ïðàâîíàðóøåíèÿ.
Êëþ÷åâûå ñëîâà: êîððóïöèîííîå ïðàâîíàðóøåíèå; ïðèçíàêè êîððóïöèè; êîððóïöèîííûå
ïðåñòóïëåíèÿ; ãðàæäàíñêèå ïðàâîíàðóøåíèÿ; óãîëîâíàÿ îòâåòñòâåííîñòü; ãðàæäàí-
ñêî-ïðàâîâàÿ îòâåòñòâåííîñòü.

Viktor Trepak. Legislative definition of the «corruption offense» notion as a potential
source of collisions: issues of theory and practice.
For the purpose of improvement of the legal provisions aimed at corruption countering, the
Supreme Council of Ukraine has adopted a number of laws during the 2013—2014 years,
including: the Law of Ukraine «On Amendments to Certain Legislative Acts of Ukraine to
Harmonize the National Legislation with the Standards of the Criminal Law Convention on
Corruption» as of 18th of April 2013; the Law of Ukraine «On Amendments to the Criminal
and Criminal Procedural Codes of Ukraine to Implement the Action Plan for the European
Union Liberalization of the Visa Regime for Ukraine» as of 18th of April 2013; the Law of
Ukraine «On Amendments to Certain Legislative Acts of Ukraine regarding the state
anti-corruption policy realization» 14th of May, 2013; Law of Ukraine «On Amendments to
Certain Legislative Acts of Ukraine to Implement the Action Plan for the European Union
Liberalization of the Visa Regime for Ukraine, Regarding Liability of Legal Entities» as of
23rd of May, 2013.
However, one of the most significant achievements in the regulatory and anti-corruption
efforts of the recent times has become the adoption of the Law of Ukraine «On Prevention of
Corruption» as of 14th of October, 2014. In general, it should be agreed with the evaluation
that the passed law has been designed at the appropriate level, with the participation of the
public community and international non-governmental organizations, under adequate and
democratically inclined public control. Simultaneously, certain important conceptual issues
of anti-corruption policy in Ukraine, which should have been reflected in the text, remained
neglected, and some of the Law’s provisions deserve even a constructive critical analysis.
One of the issues that have not received sufficient attention neither on the legislative
drafting stage nor during parliamentary discussions and approval procedures, is the
definition of «corruption offense», which generates numerous conflicts while its systemic
analysis in conjunction with the norms of other normative and legal acts, primarily — of the
Criminal Code of Ukraine.
First of all, in the article it is discovered the substantial unconformity between the list of
crimes that are determined as «corruption crimes» by the Article 45 of the Criminal Code of
Ukraine and the concept of «corruption offenses for which there is provided criminal
liability» enshrined in the Law of Ukraine «On Prevention of Corruption». In particular,
certain «corruption crimes» are not considered as corruption offenses within the meaning of
the Law and, conversely, a part of «corruption offenses for which there is provided criminal
liability» are not recognized as «corruption crimes» within the meaning of the Criminal Code
of Ukraine.
Moreover, this work proves that it is extremely difficult to distinguish at least one civil
corruption offense consisting in violation of civil obligation of the absolute nature, for which a
person may be held liable exclusively to civil liability. This situation may be explained by the
existence of a wide range of criminal legal norms aimed at the protection of civil property and
personal non-property rights of individuals and legal entities. The actual specificity of corrupt
activities is another important aspect, since the sole fact of civil damage infliction by a person
subject to the Law of Ukraine «On Prevention of Corruption», the use of official authority as
a method of the offense commission and the lucrative impulse as a mandatory element of the
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subjective aspect of corruption offenses naturally demarcate corruptive actions or inactions
from other civil offenses by the degree of a public danger. Thus, it is concluded that allocation
in the «corruption offense» definition of a civil liability as a distinct kind of legal liability
that can be applied to the offender not imposing any criminal sanctions, is not substantiated
and requires future careful consideration.
There is no doubt that the contradictions contained in the definition of «corruption offense»,
and inconsistencies of this definition with other provisions of the sectoral legislation
addressed in the article are not the only vulnerable points of the Law of Ukraine «On
Prevention of Corruption». However, such irregularities may easily be eliminated, provided
there would be a genuine request and on the assumption that the system research rules and
principles would be considered, the conclusions would be summarized and the
interdisciplinary nature of the investigated phenomenon would be taken into account.
Key words: corruption offense, signs of corruption, corruption crimes, civil offense, criminal
liability, civil liability.
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