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ГАРМОНІЗОВАНЕ ТА НЕГАРМОНІЗОВАНЕ
ЗАКОНОДАВСТВО ДЕРЖАВ — ЧЛЕНІВ ЄС
У СФЕРІ ІНТЕЛЕКТУАЛЬНОЇ ВЛАСНОСТІ

Ðîçãëÿäàºòüñÿ ïîâíîòà ãàðìîí³çàö³¿ çàêîíîäàâñòâà äåðæàâ — ÷ëåí³â ªâðîïåéñüêîãî Ñî-
þçó ó ñôåð³ îõîðîíè ³íòåëåêòóàëüíî¿ âëàñíîñò³. Âèçíà÷àþòüñÿ íàïðÿìè, íå îõîïëåí³
ãàðìîí³çàö³ºþ àáî â ÿêèõ ¿¿ áóëî ïðèçóïèíåíî. Âêàçóºòüñÿ íà ïðîáëåìó ôðàãìåíòàðíî-
ñò³ ãàðìîí³çàö³¿ çàêîíîäàâñòâà ó ñôåð³ àâòîðñüêîãî ïðàâà ³ ñóì³æíèõ ïðàâ. Çàçíà÷àºòü-
ñÿ àêòóàëüí³ñòü óðàõóâàííÿ ïðè àäàïòàö³¿ çàêîíîäàâñòâà Óêðà¿íè äî íåãàðìîí³çîâàíî-
ãî çàêîíîäàâñòâà äåðæàâ-÷ëåí³â, çîêðåìà, ùî ñòîñóºòüñÿ îõîðîíè êîðèñíèõ ìîäåëåé,
ñëóæáîâèõ âèíàõîä³â, ðåïðîãðàô³÷íîãî â³äòâîðåííÿ, ïóáë³÷íîãî âèêîðèñòàííÿ ôîíîãðàì
³ â³äåîãðàì, ïðèâàòíîãî êîï³þâàííÿ, óêëàäàííÿ äîãîâîð³â ïðî ïåðåäà÷ó ìàéíîâèõ ïðàâ
òà ë³öåíç³éíèõ äîãîâîð³â òîùî.
Êëþ÷îâ³ ñëîâà: ïðàâî ³íòåëåêòóàëüíî¿ âëàñíîñò³, ªâðîïåéñüêèé Ñîþç, ãàðìîí³çàö³ÿ, àâ-
òîðñüêå ïðàâî ³ ñóì³æí³ ïðàâà, àäàïòàö³ÿ çàêîíîäàâñòâà.

Çàêîíîì Óêðà¿íè «Ïðî Çàãàëüíîäåð-
æàâíó ïðîãðàìó àäàïòàö³¿ çàêîíîäàâñòâà
Óêðà¿íè äî çàêîíîäàâñòâà ªÑ» ïåðåäáà-
÷åíà àäàïòàö³ÿ çàêîíîäàâñòâà Óêðà¿íè
äî acquis communautaire. Âêàçàíå acquis
ñòàíîâëÿòü é ïåðåë³êè àêò³â ªÑ, Óãîäè
ïðî àñîö³àö³þ ì³æ Óêðà¿íîþ òà ªÑ òà ïî-
ëîæåííÿ Óãîäè, çîêðåìà, ùîäî îõîðîíè
³íòåëåêòóàëüíî¿ âëàñíîñò³ (ãëàâà 9 ðîç-
ä³ëó IV).

Ó òîé ñàìèé ÷àñ acquis ó ñôåð³ ³íòåëåê-
òóàëüíî¿ âëàñíîñò³ ñòîñóºòüñÿ ëèøå ÷àñ-
òèíè íàö³îíàëüíîãî çàêîíîäàâñòâà. Çíà÷-
íå êîëî ñôåð ïðàâà ³íòåëåêòóàëüíî¿
âëàñíîñò³ äåðæàâ-÷ëåí³â íå îõîïëåíî
ïðîöåñîì ãàðìîí³çàö³¿, àáî ìîæëèâ³ñòü
ãàðìîí³çàö³¿ âèâ÷àºòüñÿ ªâðîïåéñüêîþ
êîì³ñ³ºþ, àáî ãàðìîí³çàö³þ ó ïåâíèõ ñôå-
ðàõ ïðèçóïèíåíî. Íàö³îíàëüíå çàêîíî-
äàâñòâî äåðæàâ — ÷ëåí³â ªÑ ç îõîðîíè
³íòåëåêòóàëüíî¿ âëàñíîñò³ ñòàíîâèòü
ö³ë³ñíó ñèñòåìó. Òàêèì ÷èíîì, àäàïòàö³ÿ

çàêîíîäàâñòâà Óêðà¿íè äî çàêîíîäàâñòâà
ªÑ ìàº âðàõîâóâàòè é íåãàðìîí³çîâàíå
çàêîíîäàâñòâî äåðæàâ-÷ëåí³â ç ìåòîþ âè-
êëþ÷åííÿ ó çàêîíîäàâñòâ³ Óêðà¿íè çàñòà-
ð³ëèõ íîðì, ùî íå â³äïîâ³äàþòü ñó÷àñíî-
ìó ðîçâèòêó ïðàâà ³íòåëåêòóàëüíî¿ âëàñ-
íîñò³ äåðæàâ — ÷ëåí³â ªÑ.

Ìåòîþ ñòàòò³ º äîñë³äæåííÿ ãàðìî-
í³çîâàíîãî òà íåãàðìîí³çîâàíîãî çàêîíî-
äàâñòâà ªÑ ó ñôåð³ îõîðîíè ³íòåëåêòó-
àëüíî¿ âëàñíîñò³.

Ãàðìîí³çîâàíå çàêîíîäàâñòâî ªÑ ó ñôå-
ð³ ³íòåëåêòóàëüíî¿ âëàñíîñò³, à òàêîæ
ä³ÿëüí³ñòü ªâðîïåéñüêî¿ êîì³ñ³¿ ç íàáëè-
æåííÿ çàêîíîäàâñòâà äîñë³äæóâàëîñÿ êî-
ëåêòèâîì àâòîð³â ó ðàìêàõ Çàãàëüíîäåð-
æàâíî¿ ïðîãðàìè àäàïòàö³¿ çàêîíîäàâñòâà
Óêðà¿íè äî çàêîíîäàâñòâà ªÑ �1�. Íåãàð-
ìîí³çîâàíå çàêîíîäàâñòâî ó ñôåð³ îõîðî-
íè àâòîðñüêîãî ïðàâà é ñóì³æíèõ ïðàâ
ªÑ äîñë³äæóâàëîñü Þ. Êàï³öåé, Ñ. Ñòóïà-
êîì, Î. Æóâàêî �2�. Îêðåì³ íàïðÿìè íå-
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ãàðìîí³çîâàíîãî çàêîíîäàâñòâà ªÑ (êî-
ðèñí³ ìîäåë³) áóëè ïðåäìåòîì ðîçãëÿäó
Â. Äðîá’ÿçêà (êîëåêòèâíå óïðàâë³ííÿ),
Î. Îðëþê, Ë. Ðàáîòÿãîâî¿, Ò. Ðîìàíþê
(êîðèñí³ ìîäåë³) òîùî. Ïðîòå â ö³ëîìó
íåãàðìîí³çîâàíå çàêîíîäàâñòâî ªÑ ó ñôå-
ð³ ³íòåëåêòóàëüíî¿ âëàñíîñò³ íå áóëî
ïðåäìåòîì ñïåö³àëüíèõ äîñë³äæåíü.

Àíàë³ç íàö³îíàëüíîãî çàêîíîäàâñòâà
äåðæàâ — ÷ëåí³â ªÑ ç îõîðîíè ³íòåëåê-
òóàëüíî¿ âëàñíîñò³ äîçâîëÿº âèä³ëèòè íà-
ñòóïí³ ñôåðè íåãàðìîí³çîâàíîãî çàêîíî-
äàâñòâà:

àâòîðñüêå ïðàâî ³ ñóì³æí³ ïðàâà:
îá’ºêòè, ÿêèì íàäàºòüñÿ îõîðîíà; îá’ºê-
òè, ùî íå îõîðîíÿþòüñÿ; ïåðåë³ê òà çì³ñò
ìîðàëüíèõ òà ìàéíîâèõ ïðàâ; ïðàâà àâ-
òîðà; ìàéíîâ³ ïðàâà íà òâîðè, ñòâîðåí³
ï³ä ÷àñ òðóäîâèõ â³äíîñèí òà íà çàìîâ-
ëåííÿ; âèïàäêè òà çì³ñò â³ëüíîãî âèêî-
ðèñòàííÿ òâîð³â; ïóáë³÷íå âèêîðèñòàííÿ
ôîíîãðàì ³ â³äåîãðàì, îïóáë³êîâàíèõ ç
êîìåðö³éíîþ ìåòîþ; â³äòâîðåííÿ îá’ºê-
ò³â àâòîðñüêîãî ïðàâà ³ ñóì³æíèõ ïðàâ ó
äîìàøí³õ óìîâàõ ³ âèêëþ÷íî â îñîáèñ-
òèõ ö³ëÿõ (ïðèâàòíå êîï³þâàííÿ); ðåïðî-
ãðàô³÷íå â³äòâîðåííÿ; îõîðîíà ô³ëüì³â,
àóä³îâ³çóàëüíèõ òâîð³â ³ â³äåîãðàì; äîãî-
âîðè íà ïåðåäà÷ó ìàéíîâèõ ïðàâ òà
ë³öåíç³éí³ äîãîâîðè òîùî;

ïðàâî ïðîìèñëîâî¿ âëàñíîñò³: îõîðîíà
êîðèñíèõ ìîäåëåé; ïàòåíòîçäàòí³ñòü âè-
íàõîä³â, ïîâ’ÿçàíèõ ç êîìï’þòåðîì; îõî-
ðîíà ãåîãðàô³÷íèõ çàçíà÷åíü òà íàéìå-
íóâàíü ïîõîäæåííÿ (â³äçíà÷èìî, ùî
Ðåãëàìåíò 2081/92 çä³éñíèâ ëèøå îáìå-
æåíèé âïëèâ íà íàö³îíàëüíå çàêîíîäàâ-
ñòâî); îõîðîíà ô³ðìîâèõ íàéìåíóâàíü;
îõîðîíà ñîðò³â ðîñëèí (ïðè ñóòòºâ³é
óí³ô³êàö³¿ çàêîíîäàâñòâà ï³ä âïëèâîì
Ì³æíàðîäíî¿ êîíâåíö³¿ ïî îõîðîí³ íîâèõ
ñîðò³â ðîñëèí UPOV, à òàêîæ âïëèâ³ Ðåã-
ëàìåíòó 2100/94 íà íàö³îíàëüíå çàêîíî-
äàâñòâî ìàº ïåâí³ â³äì³ííîñò³); ñëóæáîâ³
âèíàõîäè, êîðèñí³ ìîäåë³, ïðîìèñëîâ³
çðàçêè òà âèïëàòà âèíàãîðîäè; äîãîâîðè
ïðî ïåðåäà÷ó ìàéíîâèõ ïðàâ òà ë³öåí-
ç³éí³ äîãîâîðè òîùî;

çàõèñò ïðàâ ³íòåëåêòóàëüíî¿ âëàñ-
íîñò³: êðèì³íàëüíî-ïðàâîâèé; öèâ³ëüíî-
ïðàâîâèé òà àäì³í³ñòðàòèâíî-ïðàâîâèé
çàõèñò ïðàâ ³íòåëåêòóàëüíî¿ âëàñíîñò³ ó
ìåðåæ³ ²íòåðíåò òîùî.

Ñë³ä çàçíà÷èòè, ùî ªâðîïåéñüêèé Ñî-
þç îñòàíí³ìè ðîêàìè ïðèéíÿâ âàæëèâó
Äèðåêòèâó 2014/26/ªÑ â³ä 26 ëþòîãî
2014 ð. ïðî êîëåêòèâíå óïðàâë³ííÿ àâ-
òîðñüêèì ïðàâîì ³ ñóì³æíèìè ïðàâàìè

òà áàãàòîòåðèòîð³àëüíå ë³öåíçóâàííÿ
ïðàâ íà ìóçè÷í³ òâîðè äëÿ âèêîðèñòàííÿ
îí-ëàéí íà âíóòð³øíüîìó ðèíêó, à òà-
êîæ ó 2016 ð. ïåðåäáà÷àº ïðèéíÿòòÿ Äè-
ðåêòèâè ùîäî îõîðîíè íåðîçêðèòîãî
íîó-õàó òà á³çíåñîâî¿ ³íôîðìàö³¿ (òîðãî-
âåëüíèõ ñåêðåò³â) ïðîòè íåçàêîííîãî
ïðèâëàñíåííÿ, âèêîðèñòàííÿ òà â³äêðèò-
òÿ (â³ä 28 ëèñòîïàäà 2013 ð.).

Ó äåÿêèõ ³ç çàçíà÷åíèõ âèùå ñôåð ªâ-
ðîïåéñüêîþ êîì³ñ³ºþ (äàë³ — ªÊ)
çä³éñþâàëàñÿ ä³ÿëüí³ñòü ç ãàðìîí³çàö³¿
çàêîíîäàâñòâà. Òàê, ªÑ íå âäàëîñÿ ïðèé-
íÿòè ïðîåêò Äèðåêòèâè ªÑ ùîäî ïàòåí-
òîçäàòíîñò³ âèíàõîä³â, ïîâ’ÿçàíèõ ç êîì-
ï’þòåðîì 2002 ð. �3�, ùî º ö³êàâèì
ïðèêëàäîì, êîëè ï³ñëÿ ï’ÿòè ðîê³â
ï³äãîòîâêè, îáãîâîðåíü, äîñë³äæåíü äî-
êóìåíò áóëî â³äõèëåíî ïåðåâàæíîþ á³ëü-
ø³ñòþ ªâðîïåéñüêîãî Ïàðëàìåíòó (648
äî 14 ãîëîñ³â). Âêàçàíå â³äïîâ³äàëî ³íòå-
ðåñàì ÿê ñóïðîòèâíèê³â ðîçøèðåííÿ ïà-
òåíòíî¿ îõîðîíè êîìï’þòåðíèõ ïðîãðàì,
òàê ³ ¿¿ ïðèõèëüíèê³â, ÿê³ áà÷èëè ó âñòà-
íîâëåíí³ á³ëüø ÷³òêèõ êðèòåð³¿â ïàòåí-
òóâàííÿ ïîñëàáëåííÿ ìîæëèâîñò³ ïàòåí-
òóâàííÿ ïðîãðàìíîãî çàáåçïå÷åííÿ �4�.
Íàñë³äêîì öüîãî ñòàëî çàëèøåííÿ ïàòåí-
òóâàííÿ ïðîãðàìíîãî çàáåçïå÷åííÿ çà ªâ-
ðîïåéñüêîþ ïàòåíòíîþ êîíâåíö³ºþ òà
íàö³îíàëüíèì çàêîíîäàâñòâîì íà íåçíà÷-
íîìó ð³âí³. Ïðîòå ïðîåêò Äèðåêòèâè, ìà-
òåð³àëè äîñë³äæåíü ªÊ ì³ñòÿòü âàæëèâó
³íôîðìàö³þ ùîäî ïðàêòèêè ïàòåíòóâàí-
íÿ âèíàõîä³â, ïîâ’ÿçàíèõ ç êîìï’þòåðîì
çà ªâðîïåéñüêîþ ïàòåíòíîþ êîíâåíö³ºþ
òà íàö³îíàëüíèì çàêîíîäàâñòâîì, ùî ìàº
ïðàêòè÷íå çíà÷åííÿ ïðè âäîñêîíàëåíí³
çàêîíîäàâñòâà Óêðà¿íè.

Ó 1997 ð. ªÊ áóëî ïðåäñòàâëåíî ïðî-
åêò Äèðåêòèâè ïðî íàáëèæåííÿ ïðàâî-
âèõ çàõîä³â ç îõîðîíè âèíàõîä³â ÷åðåç
êîðèñíó ìîäåëü �5�. Äèðåêòèâà ì³ñòèëà
ðÿä ö³êàâèõ òà ïðîãðåñèâíèõ äëÿ äåð-
æàâ — ÷ëåí³â ªÑ, à òàêîæ òðåò³õ êðà¿í
ïîëîæåíü, ïðîòå íå çíàéøëà ï³äòðèìêè
ñåðåä ïðåäñòàâíèê³â ïðîìèñëîâîñò³, ùî
áóëî ïîâ’ÿçàíî ç ïîáîþâàííÿìè, ùî ââå-
äåííÿ ãàðìîí³çîâàíî¿ îõîðîíè ïîñèëèòü
óâàãó äî ïàòåíòóâàííÿ êîðèñíèõ ìîäå-
ëåé òà ñòâîðèòü êîíêóðåíö³þ ì³æ ïàòåí-
òóâàííÿì êîðèñíèõ ìîäåëåé òà ïàòåíòó-
âàííÿì âèíàõîä³â. Ðàí³øå öåé ³íñòðó-
ìåíò, âðàõîâóþ÷è íåçíà÷íèé îáñÿã ³íî-
çåìíèõ çàÿâîê íà êîðèñíó ìîäåëü, çàëè-
øàâñÿ ïåðåâàæíî íàö³îíàëüíèì. Ó òîé
ñàìèé ÷àñ á³ëüø íèçüê³ âèìîãè ùîäî ïà-
òåíòíîãî çàõèñòó êîðèñíèõ ìîäåëåé ìîã-
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ëè ïðèçâåñòè äî ïîñëàáëåííÿ â ö³ëîìó
ïàòåíòíî¿ îõîðîíè òà çíèæåííÿ ïðèâàá-
ëèâîñò³ âèñîêîòåõíîëîã³÷íèõ ³íâåñòèö³é.
Ðàçîì ³ç òèì, ïðîåêò äèðåêòèâè ì³ñòèâ
ö³êàâ³ íàïðàöþâàííÿ ùîäî ïîñèëåííÿ
îõîðîíè êîðèñíèõ ìîäåëåé. Öå ñòîñóºòü-
ñÿ ââåäåííÿ á³ëüø îáìåæåíîãî, àí³æ äëÿ
âèíàõîäó, âèíàõ³äíèöüêîãî ð³âíÿ. Çàñ-
ëóãîâóº íà óâàãó, ùî äëÿ ïðîöåäóð
õ³ðóðã³÷íîãî àáî òåðàïåâòè÷íîãî ë³êó-
âàííÿ íå ïåðåäáà÷àëîñÿ íàäàííÿ ïðàâî-
âî¿ îõîðîíè. Âàæëèâèì º çîáîâ’ÿçàííÿ
ïàòåíòíîãî îô³ñó ç ï³äãîòîâêè çâ³òó ùîäî
³ñíóþ÷îãî ð³âíÿ òåõí³êè çà êëîïîòàííÿì
çàÿâíèêà àáî ³íøî¿ çàö³êàâëåíî¿ ñòîðî-
íè. Ïðîåêò äèðåêòèâè òàêîæ ì³ñòèâ êî-
ðèñí³ ïîëîæåííÿ ùîäî ñï³â³ñíóâàííÿ òà
ïåðåòâîðåííÿ çàÿâîê íà âèíàõ³ä òà êî-
ðèñíó ìîäåëü ç ìîæëèâ³ñòþ ïîäâ³éíî¿
îõîðîíè: îäèí ³ òîé ñàìèé âèíàõ³ä ì³ã
ñòàíîâèòè îäíî÷àñíî àáî ó ÷åðãîâîñò³
ïðåäìåò ïàòåíòíî¿ çàÿâêè òà çàÿâêè íà
êîðèñíó ìîäåëü. Öå ñòîñóºòüñÿ òàêîæ ³
ìîæëèâîñò³ ïîäàííÿ çàÿâîê íà êîðèñí³
ìîäåë³ äî ³íøèõ êðà¿í ç çàçíà÷åííÿì äà-
òè ïð³îðèòåòó ïåðøî¿ çàÿâêè íà êîðèñíó
ìîäåëü àáî íà âèíàõ³ä óïðîäîâæ òåðì³íó
12 ì³ñÿö³â ç äàòè ïîäàííÿ ïåðøî¿ çàÿâêè
òà ìîæëèâîñò³ ïåðåòâîðåííÿ çàÿâêè íà
âèíàõ³ä íà çàÿâêó íà êîðèñíó ìîäåëü.

Ñóòòºâî ðîçâèíóòèì ó äåðæàâàõ —
÷ëåíàõ ªÑ º ³íñòèòóò ñëóæáîâèõ âèíàõî-
ä³â òà ñïëàòè âèíàãîðîäè âèíàõ³äíèêàì.
Öå ñòîñóºòüñÿ Çàêîíó ÔÐÍ «Ïðî ñëóæ-
áîâ³ âèíàõîäè» 1957 ð. (³ç çì³íàìè), ùî
ì³ñòèòü, çîêðåìà, ï³äõîäè äî âèçíà÷åííÿ
ðîçì³ðó âèíàãîðîäè, Äèðåêòèâè Ôåäå-
ðàëüíîãî ì³í³ñòåðñòâà åêîíîì³êè òà ïðà-
ö³ ÔÐÍ ùîäî âèïëàòè âèíàãîðîäè çà
ñëóæáîâ³ âèíàõîäè 1959 ð. (³ç çì³íàìè),
ïðàêòèêè Ôðàíö³¿ âèçíà÷åííÿ ðîçì³ðó
âèïëàòè âèíàãîðîäè êîëåêòèâíèìè óãî-
äàìè, à òàêîæ Íàö³îíàëüíèì êîì³òåòîì
ç âèíàõîä³â íàéìàíèõ ïðàö³âíèê³â, Çà-
êîíó Ô³íëÿíä³¿ «Ïðî ïðàâî íà âèíàõîäè
íàéìàíèõ ïðàö³âíèê³â» 1967 ð. òà Äåê-
ðåòó 527/1988 (³ç çì³íàìè) ùîäî âèïëàòè
âèíàãîðîäè âèíàõ³äíèêàì òîùî. Â Óêðà¿-
í³ ³ñíóþ÷³ íîðìè ãàëóçåâèõ çàêîí³â ùîäî
âèíàõîä³â, ïðîìèñëîâèõ çðàçê³â, ³íøèõ
Î²Â ñóïåðå÷àòü îäí³ ³íøèì, íå âðàõîâó-
þòü îñîáëèâîñòåé ñó÷àñíîãî âðåãóëþâàí-
íÿ â³äíîñèí ðîáîòîäàâöÿ òà âèíàõ³äíèêà
â äåðæàâàõ — ÷ëåíàõ ªÑ. Â³äñóòíº ÿê íà
ð³âí³ çàêîíó, òàê ³ ï³äçàêîííèõ àêò³â âè-
çíà÷åííÿ ï³äõîä³â äî âèïëàòè âèíàãîðî-
äè âèíàõ³äíèêàì. Âñå öå ïîñëàáëþº çà-
ö³êàâëåí³ñòü âèíàõ³äíèêà ó ñòâîðåíí³

âèíàõîä³â, âïëèâàº íà çàêð³ïëåííÿ
á³ëüø íèçüêèõ êîíêóðåíòîñïðîìîæíîñò³
òà òåõíîëîã³÷íîãî ð³âíÿ óêðà¿íñüêèõ ï³ä-
ïðèºìñòâ.

Ôðàãìåíòàðí³ñòü ãàðìîí³çàö³¿ àâòîð-
ñüêîãî ïðàâà ³ ñóì³æíèõ ïðàâ ó ªÑ ï³ä-
êðåñëþâàëàñÿ ó áàãàòüîõ äîñë³äæåííÿõ
�2; 6�. Ñóòòºâå çíà÷åííÿ äëÿ âäîñêîíà-
ëåííÿ çàêîíîäàâñòâà Óêðà¿íè ùîäî âèç-
íà÷åííÿ ìàéíîâèõ òà íåìàéíîâèõ ïðàâ
àâòîð³â òà âèïàäê³â â³ëüíîãî âèêîðèñòàí-
íÿ ìàº ïðîåêò ªâðîïåéñüêîãî êîäåêñó àâ-
òîðñüêîãî ïðàâà, ï³äãîòîâëåíèé ïðåä-
ñòàâíèêàìè àêàäåì³÷íî¿ ñï³ëüíîòè êðà¿í
ªÑ (ïðîåêò Wittem) �7�. Ñë³ä çàçíà÷èòè,
ùî ïåðåë³ê âèíÿòê³â òà îáìåæåíü ²íôîð-
ìàö³éíî¿ äèðåêòèâè (ñò. 5), ó çâ’ÿçêó ç ¿õ
íåîáîâ’ÿçêîâ³ñòþ òà, ³íêîëè, äîñèòü øè-
ðîêèìè ôîðìóëþâàííÿìè, ïðèçâåëè äî
ïðîòèëåæíîãî ðåçóëüòàòó � çàïðîâà-
äæåííÿ ó äåðæàâàõ-÷ëåíàõ âèêëþ÷åíü
òà îáìåæåíü, ÿê³ ñóòòºâî ð³çíÿòüñÿ �8�.

Àíàë³ç çàêîíîäàâñòâà òà ä³ÿëüíîñò³
îðãàí³çàö³é êîëåêòèâíîãî óïðàâë³ííÿ â
Óêðà¿í³ òà äåðæàâàõ — ÷ëåíàõ ªÑ ñòî-
ñîâíî çáîðó âèíàãîðîäè çà îïóáë³êîâàí³ ç
êîìåðö³éíîþ ìåòîþ ôîíîãðàìè ³ â³äåî-
ãðàìè ñâ³ä÷èòü ïðî ñóòòºâ³ â³äì³ííîñò³.
Òàê, ó á³ëüøîñò³ äåðæàâ-÷ëåí³â çá³ð âè-
íàãîðîäè âèêîíàâö³â çä³éñíþº îäíà îðãà-
í³çàö³ÿ àáî êîëåêòèâí³ îðãàí³çàö³¿ âèêî-
íàâö³â ³ âèðîáíèê³â ôîíîãðàì àáî
ñïåö³àëüíî óòâîðåíà äåê³ëüêîìà êîëåê-
òèâíèìè îðãàí³çàö³ÿìè âèêîíàâö³â ³ âè-
ðîáíèê³â ôîíîãðàì îêðåìà ºäèíà îðãà-
í³çàö³ÿ. Âàæëèâèì º äåðæàâíèé êîí-
òðîëü çáîðó âèíàãîðîäè ó äåðæàâàõ Ñõ³ä-
íî¿ ªâðîïè — íîâèõ ÷ëåíàõ ªÑ.

Ó ö³ëîìó äëÿ äåðæàâ — ÷ëåí³â ªÑ õà-
ðàêòåðíèì º åôåêòèâíà ïðàêòèêà ùîäî
ïðèâàòíîãî êîï³þâàííÿ. Ïðîòå â³äì³í-
íîñò³ íàö³îíàëüíîãî çàêîíîäàâñòâà ùîäî
âèðîáíèê³â òà ³ìïîðòåð³â ÷èñòèõ íîñ³¿â ³
îáëàäíàííÿ, îáóìîâèëî ³í³ö³àòèâè ªÊ ç
âèâ÷åííÿ àêòóàëüíîñò³ ãàðìîí³çàö³¿ öüî-
ãî ³íñòèòóòó â ìåæàõ ªÑ. Ó òîé ñàìèé ÷àñ
â Óêðà¿í³ íåçíà÷í³, ó ïîð³âíÿíí³ äåðæà-
âàìè ªÑ, ñóìè ç³áðàíî¿ âèíàãîðîäè, â³ä-
ñóòí³ñòü ä³ºâèõ âàæåë³â âïëèâó íà îñ³á,
ùî ìàþòü ñïëà÷óâàòè çáîðè, ñâ³ä÷àòü ïðî
ìàëîåôåêòèâí³ñòü íàö³îíàëüíîãî çàêîíî-
äàâñòâà. Àêòóàëüíèì º ââåäåííÿ êîíòðî-
ëþ òà àäì³í³ñòðàòèâíî¿ â³äïîâ³äàëüíîñò³
çà íåñïëàòó çáîð³â âèðîáíèêàìè ÷è ³ì-
ïîðòåðàìè îáëàäíàííÿ òà íîñ³¿â, à òàêîæ,
ç óðàõóâàííÿì äîñâ³äó ºâðîïåéñüêèõ êðà-
¿í, çàïðîâàäæåííÿ åôåêòèâíîãî ìåõàí³ç-
ìó ðîçïîä³ëó êîøò³â.
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Â Óêðà¿í³ â³äñóòíº çàêîíîäàâ÷å âðåãó-
ëþâàííÿ òà ïðàêòèêà âèïëàòè âèíàãîðî-
äè àâòîðàì çà ðåïðîãðàô³÷íå â³äòâîðåí-
íÿ. Ðàçîì ³ç òèì, òàêà ïðàêòèêà øèðîêî
çàñòîñîâóºòüñÿ â ªÑ ç âèçíà÷åííÿì
ñóá’ºêò³â, ùî ìàþòü ñïëà÷óâàòè âèíàãî-
ðîäó, îðãàí³çàö³¿, ÿêà ìàº çä³éñíþâàòè ¿¿
çá³ð òà ðîçïîä³ë, çàòâåðäæåííÿ óðÿäîì
ñòàâîê âèïëàòè âèíàãîðîäè.

Àêòóàëüíèì äëÿ Óêðà¿íè º ïðàêòèêà
ðåãóëþâàííÿ âèêîðèñòàííÿ ô³ëüì³â,
àóä³îâ³çóàëüíèõ òâîð³â ³ â³äåîãðàì ó äåð-
æàâàõ — ÷ëåíàõ ªÑ, ùî âêëþ÷àº, çîêðå-
ìà, ïðàâî àâòîðà âèêîðèñòîâóâàòè âëàñ-
íèé òâ³ð â ³íøîìó àóä³îâ³çóàëüíîìó
òâîð³, ÿêùî àóä³îâ³çóàëüíèé òâ³ð íå áóâ
îïðèëþäíåíèé âïðîäîâæ ïåâíîãî ñòðîêó
àáî ï³ñëÿ ñïëèâó ïåâíîãî ñòðîêó â³ä íà-
äàííÿ äîçâîëó âèðîáíèêó àóä³îâ³çóàëü-
íîãî òâîðó; îñîáëèâîñò³ çàâåðøåííÿ
àóä³îâ³çóàëüíîãî òâîðó, îáìåæåííÿ ïðà-
âà âèðîáíèêà âèêîðèñòîâóâàòè åï³çîäè
àóä³îâ³çóàëüíîãî òâîðó òîùî �2, ñ. 541—
544�.

Âèñíîâêè. Õàðàêòåðíèì äëÿ íàö³î-
íàëüíîãî çàêîíîäàâñòâà äåðæàâ — ÷ëå-

í³â ªÑ ç îõîðîíè ³íòåëåêòóàëüíî¿ âëàñ-
íîñò³ º çàëèøåííÿ çíà÷íèõ ãàëóçåé, ùî
íå áóëè ãàðìîí³çîâàí³. Ïðîòå âêàçàí³ ãà-
ëóç³ ñòàíîâëÿòü ³íòåðåñ â Óêðà¿í³ ó
çâ’ÿçêó ç àäàïòàö³ºþ íàö³îíàëüíîãî çà-
êîíîäàâñòâà äî çàêîíîäàâñòâà ªÑ òà
íåîáõ³äí³ñòþ âðàõóâàííÿ ñó÷àñíèõ ïðà-
âîâèõ ð³øåíü, ùî ñòîñóþòüñÿ çàêîíîäàâ-
ñòâà ç îõîðîíè ³íòåëåêòóàëüíî¿ âëàñíî-
ñò³ â ö³ëîìó. Òàêîæ êîðèñíèì º äîñâ³ä
ªâðîïåéñüêî¿ êîì³ñ³¿ ç íàáëèæåííÿ çàêî-
íîäàâñòâà ç ïèòàíü, äå ãàðìîí³çàö³þ çà-
êîíîäàâñòâà áóëî çóïèíåíî, àáî ç ïåðñ-
ïåêòèâíèõ íàïðÿì³â. Óÿâëÿºòüñÿ
âàæëèâèì ïðè îíîâëåíí³ íàö³îíàëüíîãî
çàêîíîäàâñòâà âðàõóâàííÿ äîñâ³äó äåð-
æàâ — ÷ëåí³â ªÑ òà íàïðàöþâàíü ªâðî-
ïåéñüêî¿ êîì³ñ³¿ ùîäî îõîðîíè êîðèñíèõ
ìîäåëåé, ñëóæáîâèõ âèíàõîä³â òà âèïëà-
òè âèíàãîðîäè âèíàõ³äíèêàì, âèçíà÷åí-
íÿ ïåðåë³êó òà çì³ñòó íåìàéíîâèõ òà
ìàéíîâèõ ïðàâ ³íòåëåêòóàëüíî¿ âëàñíî-
ñò³, âèïàäê³â â³ëüíîãî âèêîðèñòàííÿ
îá’ºêò³â àâòîðñüêîãî ïðàâà, ðåãóëþâàí-
íÿ óêëàäàííÿ äîãîâîð³â ïðî ïåðåäà÷ó
ïðàâ òà ë³öåíç³éíèõ äîãîâîð³â òîùî.
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Êàïèöà Þðèé. Ãàðìîíèçîâàííîå è íåãàðìîíèçîâàííîå çàêîíîäàòåëüñòâî ãîñó-
äàðñòâ — ÷ëåíîâ ÅÑ â ñôåðå èíòåëëåêòóàëüíîé ñîáñòâåííîñòè.
Ðàññìàòðèâàåòñÿ ïîëíîòà ãàðìîíèçàöèè çàêîíîäàòåëüñòâà ãîñóäàðñòâ — ÷ëåíîâ ÅÑ
â ñôåðå îõðàíû èíòåëëåêòóàëüíîé ñîáñòâåííîñòè. Âûäåëåíû íàïðàâëåíèÿ çàêîíîäà-
òåëüñòâà, íå îõâà÷åííûå ãàðìîíèçàöèåé èëè â êîòîðûõ îíà áûëà ïðèîñòàíîâëåíà. Óêà-
çûâàåòñÿ íà ïðîáëåìó ôðàãìåíòàðíîñòè ãàðìîíèçàöèè çàêîíîäàòåëüñòâà â ñôåðå àâ-
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òîðñêîãî ïðàâà è ñìåæíûõ ïðàâ. Îòìå÷àåòñÿ àêòóàëüíîñòü ó÷åòà ïðè àäàïòàöèè çà-
êîíîäàòåëüñòâà Óêðàèíû ê íåãàðìîíèçèðîâàííîìó çàêîíîäàòåëüñòâó ãîñóäàðñòâ-
÷ëåíîâ, â ÷àñòíîñòè, ÷òî êàñàåòñÿ îõðàíû ïîëåçíûõ ìîäåëåé, ñëóæåáíûõ èçîáðåòåíèé,
ðåïðîãðàôè÷åñêîãî âîñïðîèçâåäåíèÿ, ïóáëè÷íîãî èñïîëüçîâàíèÿ ôîíîãðàìì è âèäåîãðàìì,
÷àñòíîãî êîïèðîâàíèÿ, çàêëþ÷åíèÿ äîãîâîðîâ î ïåðåäà÷å èìóùåñòâåííûõ ïðàâ è ëèöåí-
çèîííûõ äîãîâîðîâ è äð.
Êëþ÷åâûå ñëîâà: ïðàâî èíòåëëåêòóàëüíîé ñîáñòâåííîñòè, Åâðîïåéñêèé Ñîþç, ãàðìî-
íèçàöèÿ, àâòîðñêîå ïðàâî è ñìåæíûå ïðàâà, àäàïòàöèÿ çàêîíîäàòåëüñòâà.

Kapitsa Yuriy. Harmonised and non harmonised EU Member States legislation in the
field of intellectual property.
The article devoted to the analysis of completeness of harmonization of the laws of the
Member States in the field of intellectual property. The areas are identified not covered by
harmonization or where it was stopped, concerning in particular: copyright and related
rights: definition of works, works not protected by copyright; list and contents of moral and
economic rights; rights to the works made in the course of employment and on commission;
limitations; public use of phonograms and videograms published for commercial purposes;
private copying levies; reprographic reproduction; protection of films, audiovisual products
and video etc.; industrial property rights: protection of utility models; the patentability of
inventions related to computer; protection of geographical indications and designations of
origin taking into account that Regulation 2081/92 has made only a limited impact on
national law; protection of trade names; service inventions, utility models, industrial designs
and payment of compensation; enforcement of intellectual property rights: criminal
protection; civil and administrative protection of IPR in Internet etc.; assignment and
licensing of the economic rights.
It is noted the problem of fragmentation of harmonization of legislation on copyright and
related rights. The importance of the codification of the EU member-states copyright law by
Wittem group is stressed, which particularly concerns the definition of economic rights, moral
rights, works made in the course of employment and on commission, limitations. It is noted
that Information Directive has not led to effective harmonization of rules on exceptions and
limitations. The experience of the European Commission to harmonize legislation in areas
where it was stopped was analysed, in particular as regards utility models and patentability
of computer-implemented inventions.
Analysis of legislation on collective management in Ukraine and EU Member States
regarding the collection of fees for commercially published phonograms and videograms
indicates of significant differences. In the most of Eastern European EU countries � new EU
Member States to collection is carried by one organization or joint organisation of performers
and producers of phonograms or by organisation which is specially created by several
collective management organizations of performers and producers of phonograms single. It is
important that the collection of fees in these countries is under government control. The
practices of EU Member States on private copying and distribution of fees is interesting
taking into consideration the small amount of fees collected in Ukraine and necessity of
improving the effectiveness on Ukrainian legislation and practice in such domain.
It is considered in the process of approximation of Ukrainian legislation to that of the EU it
should be taken into account the best Member-States experience in regulating IPR in
non-harmonised areas of law and also the European Commission experience of harmonisation
in the areas were it was stopped. In particular it applies to the protection of utility models,
service inventions, reprographic reproduction, public use of phonograms and videograms,
private copying, assignment and licensing.
Key words: intellectual property, European Union, harmonisation of legislation, copyright
and related rights.
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