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ПРАВОВЕ РЕГУЛЮВАННЯ
ВІДНОСИН ПРЕДСТАВНИЦТВА В ГЕРМАНСЬКІЙ

ТА РОМАНСЬКІЙ СИСТЕМАХ ПРИВАТНОГО ПРАВА

Ó ñòàòò³ àíàë³çóºòüñÿ íîðìàòèâíî- ïðàâîâå ðåãóëþâàííÿ ïðåäñòàâíèöüêèõ â³äíîñèí ó
äåðæàâàõ ãåðìàíñüêî¿ òà ðîìàíñüêî¿ ïðàâîâèõ ñèñòåì. Äîñë³ä- æóºòüñÿ çíà÷åííÿ
Í³ìåöüêîãî öèâ³ëüíîãî óëîæåííÿ äëÿ ñòàíîâëåííÿ òà ðîçâèòêó ³íñòèòóòó ïðåäñòàâ-
íèöòâà â ºâðîïåéñüêèõ äåðæàâàõ. Âèâ÷àþòüñÿ ïèòàííÿ äîãîâ³ðíîãî òà ïîçàäîãîâ³ðíîãî
ïðåäñòàâíèöòâà, îêðåìî àêöåíòóºòüñÿ óâàãà íà îñíîâíèõ àñïåêòàõ êîìåðö³éíîãî àãåí-
òóâàííÿ. Àâòîð îá´ðóíòîâóº ïåðåâàæàííÿ ð³çíèõ ìîäåëåé ïðåäñòàâíèöòâà â ãåðìàí-
ñüê³é (ïîçèòèâ³ñòñüêà ìîäåëü) òà ðîìàíñüê³é (³ìïë³öèòíà ìîäåëü) ñèñòåìàõ ïðèâàò-
íîãî ïðàâà.
Êëþ÷îâ³ ñëîâà: ïðàâîâ³äíîñèíè ïðåäñòàâíèöòâà, ïîâíîâàæåííÿ, ðîìàíî-ãåðìàíñüêà
ïðàâîâà ñ³ì’ÿ, äîãîâ³ð äîðó- ÷åííÿ, äîâ³ðåí³ñòü, çàêîííå ïðåäñòàâíèöòâî, òåîð³ÿ ñåïàðà-
ö³¿, êîìåðö³éíå ïðåäñòàâíèöòâî, ³ìïë³öèòíà ìîäåëü ïðåäñòàâíèöòâà.

Âñòàíîâëþþ÷è âåêòîð ñóñï³ëüíî-ïî-
ë³òè÷íîãî, åêîíîì³÷íîãî òà ïðàâîâîãî
ðîçâèòêó äåðæàâè íà ³íòåãðàö³þ ³ç ªâðî-
ïåéñüêèì Ñîþçîì, ìè ïîâèíí³ óñâ³äîì-
ëþâàòè, ùî çì³íè, ÿêèõ çàçíàº òàêîæ
óêðà¿íñüêà ïðàâîâà ñèñòåìà, ìàòèìóòü
êîìïëåêñíèé òà äîêîð³ííèé õàðàêòåð.
Ó çâ’ÿçêó ç öèì áåççàïåðå÷íîþ º íåîáõ³ä-
í³ñòü íå ëèøå çä³éñíåííÿ ´ðóíòîâíèõ íà-
óêîâèõ äîñë³äæåíü ºâðîïåéñüêîãî çàêî-
íîäàâñòâà ³ äîêòðèíè, à é ¿õ ïðàêòè÷íà
ñïðÿìîâàí³ñòü. ²íñòèòóò ïðåäñòàâíèöòâà
â öèâ³ëüíîìó ïðàâ³ º îäíèì ³ç òèõ, ùî
ïîòðåáóþòü ïèëüíî¿ óâàãè íàóêîâö³â,
îñîáëèâî â àñïåêòàõ àíàë³çó òà çàïîçè-
÷åííÿ äîñâ³äó çàðóá³æíîãî ïðàâîâîãî ðå-
ãóëþâàííÿ.

Ïîïðè òå, ùî äîñë³äæåííþ îêðåìèõ
ïèòàíü ó ìåæàõ âêàçàíî¿ ïðîáëåìàòèêè
ïðèñâÿ÷óâàëè ñâî¿ íàóêîâ³ ïðàö³ ÷èìàëî
óêðà¿íñüêèõ íàóêîâö³â (çîêðåìà ². ß. Âå-

ðåñ, ². Î. Ãåëåöüêà, Â. Ë. Ãðàí³í,
². Þ. Äîìàíîâà, À. ². Äð³øëþê, Ñ. Ã. Êå-
ðèìîâ, Ð. Â. Êîëîñîâ, Ï. Ì. Êðóïêî òà
³í.), çàêîíîäàâñòâî òà ïðàâîâà äîêòðèíà
êðà¿í ç ãåðìàíñüêîþ òà ðîìàíñüêîþ ñèñ-
òåìàìè ïðèâàòíîãî ïðàâà, åâîëþö³ÿ ïðà-
âîâî¿ äóìêè òà ñó÷àñíèé ñòàí ïðàâîâîãî
ðåãóëþâàííÿ ð³çíèõ àñïåêò³â äîãîâ³ðíî-
ãî òà ïîçàäîãîâ³ðíîãî ïðåäñòàâíèöòâà â
íàéâàãîì³øèõ êîäèô³êàö³ÿõ öèâ³ëüíîãî
òà òîðãîâîãî ïðàâà êðà¿í ªâðîïè ïîòðåáó-
þòü ïîäàëüøîãî ´ðóíòîâíîãî âèâ÷åííÿ é
îñìèñëåííÿ.

Òàêèì ÷èíîì, ìåòà íàøî¿ íàóêîâî¿ ðî-
áîòè — öå àíàë³ç òà óçàãàëüíåííÿ ïîëî-
æåíü çàêîíîäàâñòâà, ùî ðåãëàìåíòóº ïðà-
âîâ³äíîñèíè ïðåäñòàâíèöòâà â äåðæàâàõ
ãåðìàíñüêî¿ òà ðîìàíñüêî¿ ïðàâîâèõ ñè-
ñòåì, ïåðåäóñ³ì ó Í³ìå÷÷èí³ òà Ôðàíö³¿.

Ó çàêîíîäàâñòâàõ çàðóá³æíèõ êðà¿í ç
ïåðøî¿ ïîëîâèíè Õ²Õ ñò. ïîñòóïîâî ïî-
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÷èíàº ôîðìóâàòèñÿ íîðìàòèâíèé ìàñèâ,
ïðèñâÿ÷åíèé ðåãóëþâàííþ â³äíîñèí öè-
â³ë³ñòè÷íîãî ïðåäñòàâíèöòâà. Ïðî öå
ñâ³ä÷àòü ïîëîæåííÿ ïðèéíÿòîãî ó òîé ÷àñ
Êîäåêñó Íàïîëåîíà [1], Öèâ³ëüíîãî êî-
äåêñó ²òàë³¿ [2], Í³ìåöüêîãî öèâ³ëüíîãî
óëîæåííÿ [3] òîùî. Ôðàíöóçüêèé öèâ³ëü-
íèé êîäåêñ òà íàñòóïíèé Öèâ³ëüíèé êî-
äåêñ ²òàë³¿ áóëè ïåðøèìè êîäèô³êîâàíè-
ìè àêòàìè, ÿê³ âðåãóëüîâóâàëè â³äíî-
ñèíè ïðåäñòàâíèöòâà, çîêðåìà äîãîâ³ð äî-
ðó÷åííÿ òà äîâ³ðåí³ñòü. Ïîïðè òå, ùî ÷³ò-
êà â³äì³íí³ñòü ì³æ âêàçàíèìè ïðàâîâèìè
êîíñòðóêö³ÿìè íå ïðîâîäèëàñü, ö³íí³ñòü
âðåãóëþâàííÿ öèõ àñïåêò³â áóëà íåàáèÿ-
êîþ, ùî ï³çí³øå äîçâîëèëî âêàçàíèì ³í-
ñòèòóòàì ïåðåòâîðèòèñÿ íà ñàìîñò³éí³ ðå-
ãóëÿòîðè öèâ³ëüíèõ â³äíîñèí.

Äëÿ çàâåðøåííÿ ôîðìóâàííÿ ïðåä-
ñòàâíèöòâà íà ð³âí³ öèâ³ëüíîãî çàêîíî-
äàâñòâà â ñàìîñò³éíèé ³íñòèòóò çíàäîáè-
ëîñÿ ìàéæå ñòîë³òòÿ. Óæå íà ïî÷àòêó
ÕÕ ñò. ðîçóì³ííÿ öèâ³ë³ñòè÷íîãî ïðåä-
ñòàâíèöòâà íàñò³ëüêè ÷³òêî ñôîðìóâàëî-
ñÿ, ùî íà ð³âí³ çàêîíîäàâ÷èõ àêò³â áóëî
çä³éñíåíî ðîçìåæóâàííÿ ì³æ çîâí³ø-
í³ìè (â³äíîñèíè ì³æ ïðèíöèïàëîì ³ òðå-
òüîþ îñîáîþ) òà âíóòð³øí³ìè (â³äíîñèíè
ì³æ ïðèíöèïàëîì òà ïðåäñòàâíèêîì, ÿê³
ðåãóëþâàëèñÿ çàãàëüíèìè âèìîãàìè äî
â÷èíåííÿ ïðàâî÷èí³â) â³äíîñèíàìè ïðåä-
ñòàâíèöòâà. Ïåðø³ñòü ó öüîìó êîíòåêñò³
íàëåæèòü Í³ìåöüêîìó öèâ³ëüíîìó óëî-
æåííþ 1896 ð. (äàë³ — ÍÖÓ) [4], ó ÿêî-
ìó âïåðøå ÷³òêî ðîçìåæîâóâàëèñü ïî-
íÿòòÿ ïðåäñòàâíèöòâà, äîâ³ðåíîñò³ òà
äîãîâîðó äîðó÷åííÿ.

Ñôîðìóëüîâàí³ â ÍÖÓ ïîëîæåííÿ
ìàëè ñèëüíèé âïëèâ íà ôîðìóâàííÿ ³
ðîçâèòîê àêò³â öèâ³ëüíîãî çàêîíîäàâñòâà
³íøèõ äåðæàâ. Ïåðåäóñ³ì íà Öèâ³ëüíèé
êîäåêñ Øâåéöàð³¿ 1907 ð., Öèâ³ëüíèé
êîäåêñ ²òàë³¿ 1942 ð., Öèâ³ëüíèé êîäåêñ
Ïîðòóãàë³¿ 1966 ð., öèâ³ëüí³ êîäåêñè
Øâåö³¿, Ô³íëÿíä³¿ òà íèçêè ñõ³äíèõ äåð-
æàâ (Êèòàþ, Òàéëàíäó, Ï³âí³÷íî¿ Êîðå¿,
ßïîí³¿) òà îêðåìèõ êðà¿í ëàòèíñüêî¿
Àìåðèêè (íàïðèêëàä, ÖÊ Áðàçèë³¿).
Çà çàêîíîäàâñòâîì Í³ìå÷÷èíè âæå òîä³
ïðÿìî ðîçìåæîâóâàëèñü â³äíîñèíè, ÿê³
âèíèêàþòü íà îñíîâ³ äîãîâîðó äîðó÷åííÿ
ÿê ñïåöèô³÷íîãî êîíòðàêòó òà ïðåäñòàâ-
íèöüê³ â³äíîñèíè ÿê êàòåãîð³ÿ çîáîâ’ÿ-
çàëüíîãî ïðàâà: ïðåäñòàâíèöòâî
(§§ 164—181 ÍÖÓ), äîðó÷åííÿ
(§§ 662—676 ÍÖÓ). Àíàëîã³÷í³ ïîëî-
æåííÿ ì³ñòÿòüñÿ â ÖÊ ²òàë³¿: ïðåäñòàâ-
íèöòâî ðåãóëþºòüñÿ arts. 1387—1400 ñó-

÷àñíîãî ÖÊ ²òàë³¿, à äîãîâ³ð äîðó÷åí-
íÿ — arts. 1703—1730 ÖÊ ²òàë³¿ [5]; ÖÊ
Ãðåö³¿: ïðåäñòàâíèöòâî (arts. 211—235
ÖÊ Ãðåö³¿), äîðó÷åííÿ (arts. 713—729
ÖÊ Ãðåö³¿) [6]; ÖÊ Í³äåðëàíä³â: ïðåä-
ñòàâíèöòâî (arts. 3:60—3:79 ÖÊ Í³äåð-
ëàíä³â), äîãîâ³ð äîðó÷åííÿ (arts.
7:414—7:424 ÖÊ Í³äåðëàíä³â) [7]; ÖÊ
Ïîðòóãàë³¿: ïðåäñòàâíèöòâî (arts. 258—
269 ÖÊ Ïîðòóãàë³¿), äîãîâ³ð äîðó÷åííÿ
(arts. 1157—1184 ÖÊ Ïîðòóãàë³¿) [8]; ÖÊ
Ïîëüù³: ïðåäñòàâíèöòâî (arts. 95—1099

ÖÊ Ïîëüù³), äîãîâ³ð äîðó÷åííÿ
(arts. 734—751 ÖÊ Ïîëüù³) [9] òîùî.

Â³äïîâ³äíî äî § 164 ÍÖÓ âîëåâèÿâ-
ëåííÿ, ÿêå îñîáà çä³éñíþº â ìåæàõ ñâî¿õ
ïîâíîâàæåíü ïðåäñòàâíèêà â³ä ³ìåí³
ïðèíöèïàëà, áåçïîñåðåäíüî çä³éñíþºòü-
ñÿ íà êîðèñòü îñòàííüîãî íåçàëåæíî â³ä
òîãî, ÷è ä³ÿëà âîíà ÿâíî ÿê ïðåäñòàâíèê.
Àëå ÿêùî íàì³ð ä³ÿòè â³ä ³ìåí³ ³íøî¿
îñîáè íå âèñëîâëåíèé ÿâíî ³ íå º î÷åâèä-
íèì, òî â³äñóòí³ñòü íàì³ð³â ïðåäñòàâíè-
êà ä³ÿòè â³ä ñâîãî ³ìåí³ íå áåðåòüñÿ äî
óâàãè. Ó âèïàäêó îáìåæåííÿ ä³ºçäàòíî-
ñò³ ïðåäñòàâíèêà ôàêò îáìåæåííÿ íå
âïëèâàº íà ä³éñí³ñòü âîëåâèÿâëåííÿ,
çðîáëåíîãî ïðåäñòàâíèêîì ÷è ïðåäñòàâ-
íèêó (§ 165 ÍÖÓ). Îñòàííº ïîëîæåííÿ º
ñåðöåâèíîþ òåîð³¿ ñåïàðàö³¿ Ï. Ëàáàíäà,
îñê³ëüêè ïîëîæåííÿ § 165 ÍÖÓ ñâ³ä÷èòü
ïðî ðîçä³ëüí³ñòü òà äèôåðåíö³àö³þ ï³ä-
ñòàâè âèíèêíåííÿ ïîâíîâàæåííÿ òà éîãî
çä³éñíåííÿ. Ïîâíîâàæåííÿ â³äïîâ³äíî äî
§ 167 ÍÖÓ íàäàþòüñÿ íà ï³äñòàâ³ çàÿâè,
çâåðíåíî¿ äî óïîâíîâàæåíîãî àáî äî òðå-
ò³õ îñ³á, ñòîñîâíî ÿêèõ ìàº çä³éñíþâàòè-
ñÿ ïðåäñòàâíèöòâî. Ïðè öüîìó ôîðìà çà-
ÿâè ìîæå íå â³äïîâ³äàòè âñòàíîâëåí³é
ôîðì³ äëÿ â÷èíåííÿ ïðàâî÷èí³â, ç ÿêèìè
ïîâ’ÿçàí³ ïîâíîâàæåííÿ.

Òîáòî íàäàííÿ ïîâíîâàæåíü çä³é-
ñíþºòüñÿ íà ï³äñòàâ³ äîâ³ðåíîñò³. À ³í-
ôîðìàö³éíèé îáîâ’ÿçîê ñòîñîâíî òðåòüî¿
îñîáè ðåàë³çóºòüñÿ àáî øëÿõîì îñîáëèâî-
ãî ïîâ³äîìëåííÿ (Besonderen Mitteilung)
ç³ ñòîðîíè ïðèíöèïàëà ïðî íàäàííÿ
ïðåäñòàâíèêó ïîâíîâàæåíü, àáî æ âðó-
÷åííÿì ïðåäñòàâíèêîì äîâ³ðåíîñò³ òðå-
ò³é îñîá³.

ßêùî îäíà îñîáà óêëàäàº â³ä ³ìåí³ ³í-
øî¿ îñîáè ïðàâî÷èí áåç ïîâíîâàæåíü íà
ïðåäñòàâíèöòâî, òî ä³éñí³ñòü öüîãî äîãî-
âîðó, ÿê íà êîðèñòü, òàê ³ ïðîòè âîë³
ïðèíöèïàëà, çàëåæèòü â³ä ñõâàëåííÿ
ïðàâî÷èíó îñòàíí³ì. Ïðî ñõâàëåííÿ
ìîæå áóòè çàÿâëåíî ëèøå äî çàâåðøåííÿ
äâîõ òèæí³â ç ìîìåíòó îòðèìàííÿ âèìî-
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ãè; ÿêùî ñõâàëåííÿ íå âèñëîâëåíî, òî
ââàæàºòüñÿ, ùî â íüîìó â³äìîâëåíî
(§ 177 ÍÖÓ).

Îñîáà, ÿêà óêëàëà äîãîâ³ð ÿê ïðåä-
ñòàâíèê, ÿêùî âîíà íå äîâåäå ñâî¿õ ïîâ-
íîâàæåíü íà ïðåäñòàâíèöòâî, çîáîâ’ÿçà-
íà çà âèáîðîì äðóãî¿ ñòîðîíè àáî
âèêîíàòè äîãîâ³ð, àáî â³äøêîäóâàòè
çáèòêè, ÿêùî ïðèíöèïàë â³äìîâèòü ó
ñõâàëåíí³ äîãîâîðó. Ó ðàç³ ÿêùî ïðåä-
ñòàâíèê íå çíàâ ïðî â³äñóòí³ñòü ïîâíîâà-
æåíü, â³í çîáîâ’ÿçàíèé êîìïåíñóâàòè
ëèøå ò³ çáèòêè, ÿê³ ³íøà ñòîðîíà ïîíåñ-
ëà âíàñë³äîê óïåâíåíîñò³ ïðî íàÿâí³ñòü
ïîâíîâàæåíü íà ïðåäñòàâíèöòâî, ³ ëèøå
ò³ºþ ì³ðîþ, ÿêîþ ä³éñí³ñòü äîãîâîðó â³ä-
ïîâ³äàëà ¿¿ ³íòåðåñàì. Ïðåäñòàâíèê
çâ³ëüíÿºòüñÿ â³ä â³äïîâ³äàëüíîñò³, ÿêùî
³íøà ñòîðîíà çíàëà àáî ïîâèííà áóëà
çíàòè ïðî â³äñóòí³ñòü ó íüîãî ïîâíîâà-
æåíü íà ïðåäñòàâíèöòâî. Ïðåäñòàâíèê
íå íåñå â³äïîâ³äàëüíîñò³ é òîä³, êîëè â³í
áóâ îáìåæåíèé ó ä³ºçäàòíîñò³, çà âèíÿò-
êîì âèïàäê³â, êîëè â³í ä³ÿâ çà çãîäîþ
ñâîãî çàêîííîãî ïðåäñòàâíèêà.

Çàñëóãîâóº íà óâàãó ³ ïèòàííÿ êîìåð-
ö³éíîãî ïðåäñòàâíèöòâà. Òàê, çã³äíî ç
í³ìåöüêèì çàêîíîäàâñòâîì ïðåäñòàâíèö-
òâî â êîìåðö³éí³é ä³ÿëüíîñò³ ìàº íàçâó
òîðãîâåëüíîãî ïðåäñòàâíèöòâà. Äëÿ ðåãó-
ëþâàííÿ òàêèõ â³äíîñèí çàñòîñîâóºòüñÿ
Í³ìåöüêå òîðãîâåëüíå óëîæåííÿ (äàë³ —
ÍÒÓ), ó ÿêîìó âèîêðåìëåíî òðè ôîðìè
òàêîãî ïðåäñòàâíèöòâà: ïðîêóðà
(§48—58 ÍÒÓ) , âëàñíå òîðãîâå ïðåäñòàâ-
íèöòâî (§84—91c ÍÒÓ) òà äîâ³ðåí³ñòü.
Ïðîêóðà ó í³ìåöüêîìó ïðàâ³ — öå íàé-
á³ëüø øèðîêà ôîðìà ïðåäñòàâíèöòâà,
îñê³ëüêè íà ¿¿ îñíîâ³ â÷èíÿºòüñÿ êîì-
ïëåêñ ä³é, ïîâ’ÿçàíèõ ³ç âåäåííÿì ñïðàâ
êîìåðö³éíèõ ï³äïðèºìñòâ, ó òîìó ÷èñë³
ïðåäñòàâíèöòâî â ñóä³, àäì³í³ñòðàòèâíèõ
îðãàíàõ, îðãàíàõ äåðæàâíî¿ âëàäè òà ì³ñ-
öåâîãî ñàìîâðÿäóâàííÿ, â÷èíåííÿ ³íøèõ
þðèäè÷íèõ ä³é, ñïðÿìîâàíèõ íà ðåàë³çà-
ö³þ ñòàòóòíèõ çàâäàíü òà êîìåðö³éíèõ
ö³ëåé ï³äïðèºìñòâà. Ïðè öüîìó çà îáñÿ-
ãîì ïðîêóðà îõîïëþº óâåñü êîìïëåêñ
þðèäè÷íèõ ä³é çà âèíÿòêîì çä³éñíåííÿ
ïðàâà íà â³ä÷óæåííÿ ³ îáòÿæåííÿ çå-
ìåëüíèõ ä³ëÿíîê òàêèõ êîìåðö³éíèõ
ï³äïðèºìñòâ. Â³äïîâ³äí³ ïîâíîâàæåííÿ
ìàþòü áóòè ñïåö³àëüíî îáóìîâëåí³ â çà-
ÿâ³ ïðî íàäàííÿ ïðîêóðè ç îáîâ’ÿçêîâèì
çàçíà÷åííÿì, ùî òàê³ ä³¿ â÷èíÿþòüñÿ
ïðîêóðèñòîì. Ïðîêóðà íå ìîæå áóòè ïå-
ðåäàíà ³íøèì îñîáàì ³ íå ïðèïèíÿºòüñÿ

ç³ ñìåðòþ âîëîä³ëüöÿ ï³äïðèºìñòâà ÷è
âëàñíèêà òîðãîâåëüíî¿ ñïðàâè.

Êð³ì öüîãî, ÍÒÓ ðîçìåæîâóº ïðîêóðó
(Prokura) òà ïîâíîâàæåííÿ (Vollmacht).
Â³äïîâ³äíî äî § 54 ÍÒÓ, ÿêùî õòîñü áåç
íàäàííÿ ïðîêóðè óïîâíîâàæåíèé íà âå-
äåííÿ êîìåðö³éíî¿ ä³ÿëüíîñò³ àáî íà â÷è-
íåííÿ ïðàâî÷èí³â ïåâíîãî âèäó ÷è îêðå-
ìèõ ïðàâî÷èí³â ó ñôåð³ êîìåðö³éíî¿
ä³ÿëüíîñò³, òî öå ââàæàºòüñÿ ïîâíîâà-
æåííÿì (ïîâíîâàæåííÿ íà âåäåííÿ
ñïðàâ), ÿêå ïîøèðþºòüñÿ íà âñ³ ïðàâî÷è-
íè ³ þðèäè÷í³ ä³¿, ùî çàçâè÷àé ïîâ’ÿçàí³
ç âåäåííÿì ïîä³áíî¿ êîìåðö³éíî¿ ä³ÿëü-
íîñò³ ÷è â÷èíåííÿì ïîä³áíîãî âèäó ïðà-
âî÷èí³â. Îäíàê îñîáà, ÿê³é íàäàíî ïîâíî-
âàæåííÿ (Vollmacht) íà âåäåííÿ ñïðàâ,
ìîæå â³ä÷óæóâàòè ³ îáòÿæóâàòè çåìåëü-
í³ ä³ëÿíêè, âñòóïàòè â çîáîâ’ÿçàííÿ çà
âåêñåëÿìè, îòðèìóâàòè ïîçè÷êó ³ áðàòè
ó÷àñòü ó ïðîöåñ³ ëèøå â ðàç³, ÿêùî òàê³
ïîâíîâàæåííÿ ¿é ñïåö³àëüíî íàäàíî.
Óñòàíîâëåííÿ òà ïðèïèíåííÿ ïðîêóðè
ïîâèííî áóòè çàíåñåíî â òîðãîâèé ðå-
ºñòð, õî÷à ìîìåíò âèíèêíåííÿ ïîâíîâà-
æåííÿ ïðîêóðèñòà í³ìåöüêå çàêîíîäàâ-
ñòâî ïîâ’ÿçóº ³ç ìîìåíòîì âèäà÷³ éîìó
äîâ³ðåíîñò³: ¿¿ âêëþ÷åííÿ â òîðãîâèé ðå-
ºñòð ìàº ñóòî ðåºñòðàö³éíèé õàðàêòåð.

Òîðãîâåëüíå ïðåäñòàâíèöòâî, íà â³ä-
ì³íó â³ä ïðîêóðè, º âóæ÷èì çà îáñÿãîì
ïîâíîâàæåíü òà ïåðåäáà÷àº, ùî îñîáà,
ÿêà ñàìîñò³éíà ó âåäåíí³ âëàñíî¿ ä³ÿëü-
íîñò³, óïîâíîâàæåíà íà ïîñò³éí³é îñíîâ³
áóòè ïîñåðåäíèêîì ïðè â÷èíåíí³ ïðàâî-
÷èí³â â ³íòåðåñàõ ³íøîãî ï³äïðèºìöÿ àáî
â÷èíÿòè òàê³ óãîäè â³ä éîãî ³ìåí³. ßêùî
îñîáà ïðè çä³éñíåíí³ òîðãîâîãî ïðåäñòàâ-
íèöòâà íå º ñàìîñò³éíîþ â ðîçóì³íí³
àáç. 1 § 84 ÍÒÓ (ìîæå â³ëüíî îðãàí³çîâó-
âàòè ñâîþ ä³ÿëüí³ñòü òà â³ëüíèé ÷àñ), àëå
óïîâíîâàæåíà íà çä³éñíåííÿ ïîñåðåä-
íèöòâà àáî â÷èíåííÿ ïðàâî÷èí³â íà ïî-
ñò³éí³é îñíîâ³, òîä³ âîíà ââàæàºòüñÿ
ñëóæáîâöåì.

Ùå îäíà ôîðìà òîðãîâåëüíîãî ïðåä-
ñòàâíèöòâà â Í³ìå÷÷èí³ çàñíîâàíà íà âè-
äà÷³ äîâ³ðåíîñò³. Âîíà º ñàìîñò³éíèì
ïðàâî÷èíîì, ÿêèé þðèäè÷íî íå çàëå-
æèòü â³ä õàðàêòåðó ïðàâîâ³äíîñèí ì³æ
ïðåäñòàâíèêîì òà ïðèíöèïàëîì, ùî ëå-
æàòü â ¿¿ îñíîâ³. Ïðè öüîìó äîâ³ðåí³ñòü
ðåãóëþºòüñÿ çàãàëüíèìè ïîëîæåííÿìè
ïðî ïðåäñòàâíèöòâî çà â³äñóòíîñò³ ñïå-
ö³àëüíèõ ïîëîæåíü, ïåðåäáà÷åíèõ ÍÒÓ
ùîäî îêðåìèõ âèä³â òîðãîâåëüíîãî ïðåä-
ñòàâíèöòâà. Â³äïîâ³äàëüí³ñòü ïðåäñòàâ-
íèêà, ÿêèé ä³º áåç ïîâíîâàæåííÿ, ðåãó-
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ëþºòüñÿ òàê ñàìî, ÿê ³ ïðè çàãàëüíî-
öèâ³ë³ñòè÷íîìó ïðåäñòàâíèöòâ³, ÿêå ìè
äîñë³äæóâàëè âèùå.

Àíàëîã³÷í³ ïîëîæåííÿ ùîäî îáìåæåí-
íÿ â³äïîâ³äàëüíîñò³ çàêð³ïëåí³ ó öèâ³ëü-
íèõ êîäåêñàõ ³íøèõ äåðæàâ, ÿê³ ï³øëè
øëÿõîì âïðîâàäæåííÿ äèôåðåíö³éîâà-
íîãî ï³äõîäó äî ðåãóëþâàííÿ â³äíîñèí
ïðåäñòàâíèöòâà. Òàêèì ÷èíîì, çàêð³ï-
ëþþ÷è ïîâíîâàæåííÿ êîæíîãî ç âèä³â
ïðåäñòàâíèê³â, í³ìåöüêèé çàêîíîäàâåöü
âèìóøåíèé ¿õ äåòàëüíî îêðåñëþâàòè,
ùîá çàáåçïå÷èòè ïîòðåáè ó÷àñíèê³â öè-
â³ëüíîãî îáîðîòó ó çàõèñò³ òà ïîñë³äîâíî
àäàïòóâàòè ïîëîæåííÿ òåîð³¿ ñåïàðàö³¿
äî âèìîã êîìåðö³éíîãî îáîðîòó.

Íàòîì³ñòü òåîð³ÿ ïðåäñòàâíèöòâà ó
ôðàíöóçüêîìó ïðàâ³ (òà ðîìàíñüê³é ïðà-
âîâ³é ñèñòåì³) ÷åðïàº ï³äñòàâè âèíèê-
íåííÿ ïðåäñòàâíèöòâà íå ó ñàìîìó ïðåä-
ñòàâíèöòâ³ ÿê òàêîìó, à â äîðó÷åíí³,
øèðøå ðîçãëÿäàþ÷è ïèòàííÿ îáìåæåííÿ
ïîâíîâàæåíü òà ¿õ ïðàâîâî¿ ï³äñòàâè.

Íîðìè, ïîâ’ÿçàí³ ³ç ïðåäñòàâíèöòâîì,
ä³þòü ç ìîìåíòó ïðèéíÿòòÿ Ôðàíöóçüêî-
ãî öèâ³ëüíîãî êîäåêñó (äàë³ — ÔÖÊ).
Ó íèçö³ ñòàòåé êîäåêñó éøëîñÿ ïðî ïðÿ-
ìå ïðåäñòàâíèöòâî, à ïîëîæåííÿ
ñò. 1984 ÔÖÊ ôàêòè÷íî îòîòîæíþâàëè
äîãîâ³ð äîðó÷åííÿ ç ïîâíîâàæåííÿì
ïðåäñòàâíèêà. Íàâ³òü ï³ñëÿ ðåôîðìè
2000 ð. íàçâàí³ ñòàòò³ çàëèøåí³ â îñíîâ-
íîìó áåç çì³í, õî÷à é äîïîâíåíí³ íèçêîþ
çàñòåðåæåíü [10]. Óñë³ä çà ðèìñüêèìè
òðàäèö³ÿìè, ïîâ’ÿçàíèìè ³ç ðåãóëþâàí-
íÿì äîãîâîðó äîðó÷åííÿ òà ³íøèõ â³äíî-
ñèí ïðåäñòàâíèöòâà, çàêîíîäàâñòâî
Ôðàíö³¿ òà äåÿêèõ ³íøèõ êðà¿í, ÿê³
ï³øëè øëÿõîì îòîòîæíåííÿ äîðó÷åííÿ
òà ïðåäñòàâíèöòâà (Ëþêñåìáóðã [11],
²ñïàí³ÿ [12], Àâñòð³ÿ [13]), «íå ïîä³ëÿº â
ìåæàõ ïðåäñòàâíèöòâà âíóòð³øí³ â³äíî-
ñèíè ì³æ ïðèíöèïàëîì ³ ïðåäñòàâíèêîì
òà çîâí³øí³ â³äíîñèíè ì³æ ïðèíöèïàëîì
òà òðåò³ìè îñîáàìè» [14, c. 66—68]. Ïðè
öüîìó íà ñüîãîäí³ ó ôðàíöóçüêîìó çàêî-
íîäàâñòâ³ âèîêðåìëþºòüñÿ äîãîâ³ðíå òà
çàêîííå ïðåäñòàâíèöòâî. Â îñíîâó ðîçìå-
æóâàííÿ íàçâàíèõ âèä³â ïîêëàäåíî ñïî-
ñ³á íàäàííÿ ïîâíîâàæåíü, ÿêèé, ïî ñóò³,
àíàëîã³÷íèé äî óêðà¿íñüêîãî. Ïîíÿòòÿ æ
ñàìîãî ïîâíîâàæåííÿ ùå íå çíàéøëî
ñâîãî â³äòâîðåííÿ ó ÔÖÊ, îäíàê íà ïðàê-
òèö³ éîãî ñóòí³ñòü çâîäèòüñÿ äî îäíîñòî-
ðîííüî¿ çàÿâè ïðèíöèïàëà, ÿêà ìîæå ìà-
òè ÿê äîãîâ³ðíó ïðèðîäó, òàê ³ íîðìà-
òèâíó.

Äîãîâ³ðíà ïðèðîäà òàê çâàíîãî çàãàëü-

íîöèâ³ë³ñòè÷íîãî ïðåäñòàâíèöòâà
ïîâ’ÿçàíà ³ç äîãîâîðîì äîðó÷åííÿ, ÿêèé
ðåãóëþºòüñÿ ñòàòòÿìè 1984—2010 ÔÖÊ.
Ïðåäìåòîì äîãîâîðó äîðó÷åííÿ ó ïðàâ³
Ôðàíö³¿ ìîæå áóòè âåäåííÿ óñ³õ àáî
îêðåìèõ ñïðàâ ïðèíöèïàëà, ïðî ùî ïðÿ-
ìî çàçíà÷àºòüñÿ ó äîãîâîð³. Ïðè öüîìó
ïîâíîâàæåííÿ çîáîâ’ÿçóþòü ïðåäñòàâíè-
êà äî â÷èíåííÿ âèçíà÷åíèõ ä³é. Ó âèïàä-
êó ÿêùî ïðåäñòàâíèê âèéøîâ çà ìåæ³
ïîâíîâàæåíü, òî ïðàâà òà îáîâ’ÿçêè ó
çâ’ÿçêó ç òàêèìè ä³ÿìè âèíèêàþòü ó íüî-
ãî, êð³ì âèïàäêó, êîëè òàê³ ä³¿ ïðåäñòàâ-
íèêà ïîçà ìåæàìè ïîâíîâàæåíü îòðèìà-
þòü íàñòóïíå ñõâàëåííÿ ïðèíöèïàëà.
Ïðèïèíÿþòüñÿ â³äíîñèíè çà äîãîâîðîì
äîðó÷åííÿ ó âèïàäêó â³ä³çâàííÿ äîâ³ðå-
íîñò³, â³äìîâè ïîâ³ðåíîãî â³ä äîðó÷åííÿ,
ñìåðò³, ïîçáàâëåííÿ ä³ºçäàòíîñò³ ÷è íå-
ïëàòîñïðîìîæíîñò³ äîâ³ðèòåëÿ àáî ïî-
â³ðåíîãî. Ïðè öüîìó ó âèïàäêó ñêàñóâàí-
íÿ äîâ³ðåíîñò³, ùîäî ÿêî¿ áóâ
ïî³íôîðìîâàíèé ëèøå ïîâ³ðåíèé, ïðàâà
òà îáîâ’ÿçêè òðåò³õ îñ³á, ÿê³ óêëàëè äî-
ãîâ³ð ç ïîâ³ðåíèì íå çíàþ÷è ïðî òàêå
ñêàñóâàííÿ, íå çì³íþþòüñÿ.

Îêðåì³ ïîëîæåííÿ ùîäî ïðåäñòàâíèö-
òâà ì³ñòÿòüñÿ òàêîæ ³ ó Ôðàíöóçüêîìó
òîðãîâåëüíîìó êîäåêñ³ â³ä 1 ëèïíÿ
2013 ð. (äàë³ — ÔÒÊ) [15]. Öèì êîäåêñîì
óðåãóëüîâàíî â³äíîñèíè, ÿê³ âèïëèâàþòü
ç áðîêåðñüêî¿ ä³ÿëüíîñò³, àãåíòóâàííÿ,
êîì³ñ³îíåð³â ³ íåçàëåæíèõ òîðãîâåëüíèõ
ïîñåðåäíèê³â. Ñë³ä â³äì³òèòè, ùî îñîá-
ëèâ³ñòþ ó÷àñò³ ïðåäñòàâíèê³â ó òîðãî-
âåëüíîìó îáîðîò³ º òå, ùî êîì³ñ³îíåð ìî-
æå âèñòóïàòè â òîðãîâåëüíîìó îáîðîò³ íå
ëèøå â³ä ñâîãî ³ìåí³, à é â³ä ³ìåí³ êî-
ì³òåíòà. Ó öüîìó âèïàäêó ïðàâà òà îáî-
â’ÿçêè òàêîãî êîì³ñ³îíåðà âèçíà÷àþòüñÿ
íîðìàìè ïðî äîãîâ³ð äîðó÷åííÿ, òîáòî
ïîëîæåííÿìè ãëàâè 13 ÔÖÊ (ñò. 132
ÔÒÊ). Òàêèé ñòàí ðå÷åé äàâ ï³äñòàâè äëÿ
òîãî, ùîá ó ôðàíöóçüê³é íàóêîâ³é
ë³òåðàòóð³ áóëî îá´ðóíòîâàíî ïîëîæåííÿ
ïðî ³ñíóâàííÿ ùå äâîõ âèä³â ïðåäñòàâ-
íèöòâà: äîñêîíàëîãî òà íåäîñêîíàëîãî
[16, c. 27]. Â³äì³íí³ñòü ì³æ íèìè ïîëÿ-
ãàº ó òîìó, ùî ïðè ïåðøîìó âèä³ ïðåä-
ñòàâíèöòâà òðåò³é îñîá³, ç ÿêîþ ïðåä-
ñòàâíèê âñòóïàº ó ïðàâîâ³äíîñèíè,
â³äîìà îñîáà, â³ä ³ìåí³ òà â ³íòåðåñàõ
ÿêî¿ â÷èíÿºòüñÿ òàêèé ïðàâî÷èí. Ó òàêî-
ìó âèïàäêó îáîâ’ÿçîê ùîäî â÷èíåííÿ ä³é
ëåæèòü íà ïðåäñòàâíèêîâ³, à â³äïîâ³äí³
çîáîâ’ÿçàííÿ çà ðåçóëüòàòàìè â÷èíåííÿ
ïðàâî÷èíó âèíèêàþòü ó ïðèíöèïàëà
(êð³ì âèïàäê³â â÷èíåííÿ ïðåäñòàâíèêîì
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ä³é ïîçà ìåæàìè ïîâíîâàæåííÿ). Íàòî-
ì³ñòü ïðè íåäîñêîíàëîìó ïðåäñòàâíèöòâ³
ïðåäñòàâíèê àáî âèäàº ñåáå çà ñàìîñò³éíî
ãîñïîäàðþþ÷îãî ñóá’ºêòà, àáî æ âçàãàë³
ïðèõîâóº ³íôîðìàö³þ ùîäî ïðèíöèïàëà.
Ó öüîìó ðàç³ çîáîâ’ÿçàííÿ çà ðåçóëüòàòà-
ìè â÷èíåííÿ ïðàâî÷èíó âèíèêàþòü ó
ïðåäñòàâíèêà, õî÷à ïðàâîâ³ íàñë³äêè
êîíòðàêòó çà÷³ïàþòü ³ ìàéíî ïðèíöèïà-
ëà [16, c. 27—28].

Òîðãîâ³ àãåíòè, çà ôðàíöóçüêèì ïðà-
âîì, — öå íåçàëåæí³ ïðîôåñ³éí³ ï³äïðè-
ºìö³, ÿê³ çä³éñíþþòü â ÿêîñò³ ñâîº¿ òîð-
ãîâåëüíî¿ ä³ÿëüíîñò³ ïðåäñòàâíèöòâî
îñîáè, â³ä ³ìåí³ ÿêî¿ â÷èíÿþòüñÿ ïðàâî-
÷èíè. Ïðàâîâå ñòàíîâèùå òàêèõ ïðåä-
ñòàâíèê³â ðåãóëþºòüñÿ ñïåö³àëüíèì çà-
êîíîì «Ïðî òîðãîâèõ ïðåäñòàâíèê³â» â³ä
23 ãðóäíÿ 1958 ð. [17]. Òîðãîâ³ àãåíòè
íåñóòü â³äïîâ³äàëüí³ñòü çà çáèòêè, çàâäà-
í³ íåâèêîíàííÿì çîáîâ’ÿçàíü, à òàêîæ
ïðè äåëåãóâàíí³ ïîâíîâàæåíü òðåò³ì îñî-
áàì áåç çãîäè äîâ³ðèòåëÿ ³ ïðè âèõîä³ çà
ìåæ³ ïîâíîâàæåíü, íå ñõâàëåíèõ íàäàë³
ïðèíöèïàëîì. Îäíàê âîíè íå íåñóòü â³ä-
ïîâ³äàëüíîñò³ çà íåâèêîíàííÿ çîáîâ’ÿ-
çàíü âíàñë³äîê íåïåðåáîðíî¿ ñèëè.

Çàêîííå ïðåäñòàâíèöòâî òàêîæ âðåãó-
ëüîâàíî ïîëîæåííÿìè ÔÖÊ ³ çâîäèòüñÿ
ïåðåâàæíî äî ïðåäñòàâíèöòâà ìàëîë³ò-
í³õ, íåïîâíîë³òí³õ òà ïîâíîë³òí³õ îñ³á ç
äåôåêòàìè ä³ºçäàòíîñò³. Òàê, ïîâíîë³òí³
îñîáè çíàõîäÿòüñÿ ï³ä îï³êîþ, ÿêùî âî-
íè ïîòðåáóþòü ïîñò³éíîãî ïðåäñòàâíèö-
òâà ñâî¿õ ³íòåðåñ³â ó öèâ³ëüíèõ â³äíîñè-
íàõ âíàñë³äîê ðîçóìîâèõ òà ô³ç³îëîã³÷-
íèõ ðîçëàä³â, ùîäî ÿêèõ íàÿâí³ â³äïî-
â³äí³ ìåäè÷í³ âèñíîâêè. Ïðè öüîìó âñòà-
íîâëåííÿ îï³êè â³äáóâàºòüñÿ â ñóäîâîìó
ïîðÿäêó ç òèì, îäíàê, ùî ë³êàð, ÿêèé
çä³éñíþº îáñòåæåííÿ òà ôîðìóëþº
ë³êàðñüêèé âèñíîâîê ùîäî âïëèâó ðîçëà-
äó íà çäàòí³ñòü îñîáè â³ä ñâîãî ³ìåí³ áðà-
òè ó÷àñòü ó öèâ³ëüíîìó îáîðîò³, ìîæå âè-
çíà÷èòè ïåðåë³ê óãîä, ÿê³ ï³äîï³÷íèé
ìîæå óêëàäàòè ñàìîñò³éíî àáî çà çãîäîþ
îï³êóíà ÷è îñîáè, ÿêà éîãî çàì³ùóº
(ñòàòò³ 440—443 ÔÖÊ). Óãîäè, â÷èíåí³
îñîáîþ, ùîäî ÿêî¿ âñòàíîâëåíî îï³êó, º
íåä³éñíèìè çà âèíÿòêîì óãîä, ùîäî
ÿêèõ âñòàíîâëåíî äîçâ³ë íà ¿õ â÷èíåííÿ
îñîáèñòî îñîáîþ, ÿêà çíàõîäèòüñÿ ï³ä òà-
êîþ îï³êîþ (ñòàòò³ 464—465 ÔÖÊ).

Íà îñíîâ³ ïðîâåäåíîãî àíàë³çó ìîæå-
ìî ïðîñë³äêóâàòè, ùî ôðàíöóçüêå öè-
â³ëüíå ïðàâî ïåâíîþ ì³ðîþ îòîòîæíþº

ïîíÿòòÿ «ïðåäñòàâíèöòâî» òà «äîðó÷åí-
íÿ», ó çâ’ÿçêó ç ÷èì âèíèêàþòü äâà íà-
ñë³äêè, ÿê³ ìàþòü þðèäè÷íå çíà÷åííÿ.
Ïåðåäóñ³ì öå òå, ùî ïðèíöèïàë ââà-
æàºòüñÿ çîáîâ’ÿçàíèì ëèøå â òîìó îáñÿ-
ç³ ïîâíîâàæåíü, â ÿêîìó â³í âèçíà÷èâ îá-
ñÿã ïîâíîâàæåíü ïðåäñòàâíèêà. Êð³ì
öüîãî, äî â³äíîñèí, ïîâ’ÿçàíèõ ³ç ïðåä-
ñòàâíèöòâîì, çàñòîñîâóþòüñÿ ïîëîæåííÿ
ïðî äîðó÷åííÿ. Â³äïîâ³äíî, ïîíÿòòÿ
«ïðåäñòàâíèöòâî» ³ «äîðó÷åííÿ» ïåðå-
ïë³òàþòüñÿ, ï³äì³íþþòüñÿ îäíå îäíèì ³
äîðó÷åííÿ ÿê ³íñòèòóò çîáîâ’ÿçàëüíîãî
ïðàâà ñòàº çàêîííèì ó òîé ÷àñ, ÿê çàêîí
íàä³ëÿº ïîâíîâàæåííÿìè îñîáó ç ïåâíèì
ïðàâîâèì ñòàòóñîì, îäíàê ïðè öüîìó í³
çàêîí, í³ äîãîâ³ð íå ïåðåäáà÷àþòü âèçíà-
÷åííÿ òàêîãî ïîâíîâàæåííÿ [18, c. 49].
Ïðèõîâàíå ïðåäñòàâíèöòâî âèçíàâàòè-
ìåòüñÿ òàêîæ çà êîìåðö³éíèìè àãåíòàìè
÷è òîðãîâèìè ïðåäñòàâíèêàìè, ÿê³ ä³þòü
íà ï³äñòàâ³ òðóäîâèõ äîãîâîð³â [18, c. 50,
56]. Òàêèì ÷èíîì, ôðàíöóçüêèé âàð³àíò
ïðàâîâîãî ðåãóëþâàííÿ â³äíîñèí ïðåä-
ñòàâíèöòâà àáî «³ìïë³öèòíà» ìîäåëü
ïðåäñòàâíèöòâà îõîïëþº øèðîêó ñôåðó
ïðàâîâîãî ðåãóëþâàííÿ ïðåäñòàâíèöü-
êèõ â³äíîñèí ç ò³ºþ îñîáëèâ³ñòþ, ùî, îñ-
ê³ëüêè ïðåäñòàâíèöòâî çíà÷íîþ ì³ðîþ
çóìîâëåíå äîðó÷åííÿì, ï³äñòàâè â³äïî-
â³äàëüíîñò³ ì³ñòÿòüñÿ â çîáîâ’ÿçàëüíîìó
ïðàâ³ òà â ³íñòèòóò³ äåë³êòíî¿ â³äïî-
â³äàëüíîñò³ [19, c. 15].

Âèñíîâêè. Ï³äñóìîâóþ÷è äîñë³äæåí-
íÿ ãåðìàíñüêî¿ òà ðîìàíñüêî¿ ìîäåëåé
ïðàâîâîãî ðåãóëþâàííÿ â³äíîñèí ïðåä-
ñòàâíèöòâà â ìåæàõ êîíòèíåíòàëüíî¿
ïðàâîâî¿ ñ³ì’¿, â³äçíà÷èìî, ùî íà ñüîãîäí³
í³ìåöüêîìó ïðàâó íà îñíîâ³ «òåîð³¿ ñåïà-
ðàö³¿» âäàëîñÿ äåòàëüíî âðåãóëþâàòè
ïîâíîâàæåííÿ ð³çíèõ âèä³â ïðåäñòàâ-
íèöòâà, ñôîðìóâàâøè ïîçèòèâ³ñòñüêó
ìîäåëü ïðàâîâîãî ðåãóëþâàííÿ ïðåä-
ñòàâíèöòâà, ÿêà áóëà ðåöèïîâàíà çàêî-
íîäàâñòâàìè íèçêè êðà¿í ºâðîïåéñüêîãî
êîíòèíåíòó, Ï³âäåííî¿ Àìåðèêè òà
Àç³¿. Íàòîì³ñòü ôðàíöóçüêå ïðàâî, ðîç-
ãëÿäàþ÷è ï³äñòàâó ïðåäñòàâíèöòâà â
äîðó÷åíí³ øèðøå, âèçíà÷àº ïðåäñòàâ-
íèöòâî òà êâàë³ô³êóº îñòàííº ÿê óÿâ-
íå, àáî æ ³ìïë³öèòíå, ïðåäñòàâíèöòâî,
ÿêå îá’ºäíóº òà ðîçøèðþº ñôåðó ïðàâîâî-
ãî ðåãóëþâàííÿ êëàñè÷íîãî ïðåäñòàâ-
íèöòâà, çàñíîâàíîãî íà ïîâíîâàæåíí³ äî
äîãîâ³ðíîãî ïðåäñòàâíèöòâà ³ íàâïàêè.
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Öþðà Âàäèì. Ïðàâîâîå ðåãóëèðîâàíèå îòíîøåíèé ïðåäñòàâèòåëüñòâà â ãåðìàí-
ñêîé è ðîìàíñêîé ñèñòåìàõ ÷àñòíîãî ïðàâà.
Â ñòàòüå àíàëèçèðóåòñÿ íîðìàòèâíî-ïðàâîâîå ðåãóëèðîâàíèå ïðåäñòàâèòåëüñêèõ îò-
íîøåíèé â ãîñóäàðñòâàõ ãåðìàíñêîé è ðîìàíñêîé ïðàâîâûõ ñèñòåì. Èññëåäóåòñÿ çíà÷å-
íèå Ãåðìàíñêîãî ãðàæäàíñêîãî óëîæåíèÿ äëÿ ñòàíîâëåíèÿ è ðàçâèòèÿ èíñòèòóòà
ïðåäñòàâèòåëüñòâà â åâðîïåéñêèõ ãîñóäàðñòâàõ. Èçó÷àþòñÿ âîïðîñû äîãîâîðíîãî è âíå-
äîãîâîðíîãî ïðåäñòàâèòåëüñòâà, îòäåëüíî àêöåíòèðóåòñÿ âíèìàíèå íà îñíîâíûõ àñ-
ïåêòàõ êîììåð÷åñêîãî àãåíòèðîâàíèÿ. Àâòîð îáîñíîâûâàåò ïðåîáëàäàíèå ðàçëè÷íûõ
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ìîäåëåé ïðåäñòàâèòåëüñòâà â ãåðìàíñêîé (ïîçèòèâèñòñêàÿ ìîäåëü) è ðîìàíñêîé (èì-
ïëèöèòíàÿ ìîäåëü) ñèñòåìàõ ÷àñòíîãî ïðàâà.
Êëþ÷åâûå ñëîâà: ïðàâîîòíîøåíèÿ ïðåäñòàâèòåëüñòâà, ïîëíîìî÷èÿ, ðîìàíî-ãåðìàí-
ñêàÿ ïðàâîâàÿ ñåìüÿ, äîãîâîð ïîðó÷åíèÿ, äîâåðåííîñòü, çàêîííîå ïðåäñòàâèòåëüñòâî,
òåîðèÿ ñåïàðàöèè, êîììåð÷åñêîå ïðåäñòàâèòåëüñòâî, èìïëèöèòíàÿ ìîäåëü ïðåäñòàâè-
òåëüñòâà.

Vadym Tsura. Legal regulation of representative relations in Germanic and Roman
systems of private law.
The article analyzes the legal regulation of the representation relations in the states of the
German and Roman legal systems. Explores the importance of the German Civil Code on the
formation and development of the representation institute in the European countries. Firstly,
GCC had strong influence on the Civil Code of Switzerland 1907, Italian Civil Code of 1942,
Civil Code of Portugal in 1966, the Civil Code of Sweden, Finland and a number of eastern
countries (China, Thailand, North Korea, Japan) and some Latin American countries (e.g.
CC of Brazil). The author underlines that under German law was already delimited the
relationships arising under the contract as specific contract assignments and representation
relationships as a category of law of obligations. According to § 164 GCC will, that person
carries within its powers on behalf of the principal directly carried out on the latter,
regardless of whether he acted as clearly representative. However, if the intend to act on
behalf of another person not expressed clearly and not obvious, the lack of intent of
representative to act on his or her behalf is overlooked. Instead representation theory in
French law (and Roman legal system) draws the basis of representation not in the
representation as such, but in representation order (a letter or power of attorney), more
broadly approaching the limits of representation powers and their legal basis. Studies the
issues of contractual and non-contractual representation, separately focuses on the key
aspects of the commercial agency services. Under the German law, the commercial activities
in trading are called trade representation. For regulation of these relations applies German
Commercial Code (hereinafter — GCmC), which defines three forms of such representation:
prokura (§48—58 GCmC), the actual trade representation (§84—91c GCmC) and the power
of attorney. Prokura in German law is the most extensive form of representation because it is
based on a set of actions related to doing business of commercial enterprises, including
representation in courts, administrative bodies, state and local governments, commitment of
other legal actions, connected with the implementation of statutory objectives and purposes of
certain commercial enterprise. The peculiarity of the participation of representatives in the
trade turnover in accordance with the French Commercial Code (hereinafter — FCmC) is
that the commissioner can act in trade turnover not only on its own behalf but also on behalf
of the consignor. In this case, the rights and duties of the commissioner are determined by the
rules of the agency agreement, meaning the provisions of Chapter 13 of French Civil Code
(Art. 132 FCmC).The author proves the prevalence of various models of representation in the
German (positivist model) and Roman (implicit model) private law systems. It is stated that
today German law based on the «theory of separation» details the representative powers in
different types of representation, forming positivist model of legal regulation of
representation, which was adopted in laws of several countries of the European continent,
South America and Asia. Instead, the French law, considering the basis of representation in
the power of attorney, more broadly defines and qualifies representation as imaginary or
implicit representation, which integrates and expands the scope of legal regulation of classic
representation, based on the authorization to contractual representation and vice versa.
Key words: representation relations, powers, civil law, a contract of agency, power of
attorney, legal representation, separation theory, commercial representation, implicit model
of representation.
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