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Ó ñòàòò³ ðîçãëÿíóòî îñîáëèâîñò³ ðåãóëþâàííÿ çîáîâ’ÿçàëüíèõ â³äíîñèí ïîäðóææÿ çà
äîïîìîãîþ øëþáíîãî äîãîâîðó. Âñòàíîâëåíî, ùî çîáîâ’ÿçàëüí³ â³äíîñèíè ïîäðóææÿ ïî-
ä³ëÿþòüñÿ íà äâ³ ãðóïè — âíóòð³øí³ ³ çîâí³øí³. Âíóòð³øí³ çîáîâ’ÿçàííÿ ïîäðóææÿ âè-
íèêàþòü ì³æ ÷îëîâ³êîì ³ äðóæèíîþ ³ íå ñòîñóþòüñÿ òðåò³õ îñ³á. Çîâí³øí³ çîáîâ’ÿçàëüí³
â³äíîñèíè ïîäðóææÿ ïîâ’ÿçàí³ ç ó÷àñòþ ó íèõ òðåò³õ îñ³á, ÿê³ ìàþòü ñâ³é ³íòåðåñ ó öüî-
ìó. Äîãîâ³ðíå ðåãóëþâàííÿ çîáîâ’ÿçàëüíèõ â³äíîñèí ïîäðóææÿ ïîâ’ÿçàíî ç ðåãóëþâàííÿì
â³äíîñèí ïîäðóææÿ, ÿê³ âèíèêàþòü ùîäî ¿õíüîãî ìàéíà, ³ íå ìîæå ñòîñóâàòèñü ¿õí³õ
îñîáèñòèõ ïîäðóæí³õ â³äíîñèí.
Îá´ðóíòîâàíî, ùî ïåðåäàííÿ æèòëîâî¿ íåðóõîìîñò³ âçàì³í ïðèïèíåííÿ ïðàâà íà àë³-
ìåíòè äëÿ äèòèíè ñïðÿìîâàíî íà íàëåæíå óòðèìàííÿ äèòèíè øëÿõîì ö³ëüîâîãî éîãî
âèêîðèñòàííÿ, òîìó ôàêòè÷íî ñïîñòåð³ãàºòüñÿ ðàçîâå âèêîíàííÿ àë³ìåíòíèõ çîáîâ’ÿ-
çàíü òèì ç áàòüê³â, íà êîãî ïîêëàäåíî òàêèé îáîâ’ÿçîê.
Êëþ÷îâ³ ñëîâà: øëþáíèé äîãîâ³ð, ïîäðóææÿ, çîáîâ’ÿçàëüí³ â³äíîñèíè, êîðèñòóâàííÿ
æèòëîì, ïðàâî íà óòðèìàííÿ, àë³ìåíòí³ çîáîâ’ÿçàííÿ, çîáîâ’ÿçàííÿ ïðè ïîä³ë³ ìàéíà.

Ìàéíîâ³ â³äíîñèíè ïîäðóææÿ º ëèøå
÷àñòèíîþ ð³çíîìàí³òíèõ çâ’ÿçê³â, ùî âè-
íèêàþòü ì³æ ïîäðóææÿì. Õî÷à ñàìå âî-
íè ñòàíîâëÿòü îñíîâó ïîäðóæíüîãî æèò-
òÿ, ³, óêëàäàþ÷è øëþá, íåçàëåæíî â³ä
òîãî, ÷è óêëàäàºòüñÿ ïðè öüîìó øëþá-
íèé äîãîâ³ð, ÷îëîâ³ê ³ æ³íêà ïåðåäóñ³ì
äóìàþòü ïðî ñîö³àëüíó ³ ìàòåð³àëüíó ñòà-
á³ëüí³ñòü ìàéáóòíüîãî ïîäðóææÿ ³ ¿õ
ä³òåé, à âñ³ ³íø³ ìîòèâè ò³ëüêè ïîñèëþ-
þòü ¿õ ïðàãíåííÿ óêëàñòè øëþá. Âîäíî-
÷àñ ìàéíî ïîäðóææÿ ÿê îñíîâà ñòàá³ëü-
íîñò³ ñ³ì’¿ ÷àñòî º îá’ºêòîì çîáîâ’ÿ-
çàëüíèõ â³äíîñèí (ìîæå ïåðåäàâàòèñü ó
çàñòàâó ÷è íà íüîãî ìîæå áóòè íàêëàäåíî
ñòÿãíåííÿ òîùî). Òîìó ïîäðóææÿ íå çàâ-
æäè ìàº çìîãó ôàêòè÷íî çä³éñíþâàòè óñ³
ïðàâîñïðîìîæíîñò³ ñï³ââëàñíèê³â ìàéíà.

Òàê³ âèïàäêè º íàñë³äêîì çîáîâ’ÿçàëüíèõ
â³äíîñèí ïîäðóææÿ ÷è êîãîñü ³ç íèõ.

Çàãàëîì âèä³ëÿþòü òàê³ îçíàêè çîáî-
â’ÿçàëüíèõ ïðàâîâ³äíîñèí: âîíè º ìàéíî-
âèìè ïðàâîâ³äíîñèíàìè, îñê³ëüêè îïîñå-
ðåäêîâóþòü ïðîöåñ ïåðåì³ùåííÿ ìàéíà;
ìàþòü â³äíîñíèé õàðàêòåð, ñóá’ºêò îáî-
â’ÿçêó — çàâæäè êîíêðåòíî âèçíà÷åíà
îñîáà; îáîâ’ÿçîê áîðæíèêà ïîëÿãàº â àê-
òèâí³é ä³¿; âèð³øàëüíå çíà÷åííÿ ìàº
ìîæëèâ³ñòü óïîâíîâàæåíî¿ îñîáè âèìà-
ãàòè â³äïîâ³äíî¿ ïîâåä³íêè çîáîâ’ÿçàíî¿
îñîáè (áîðæíèêà), òîìó ñóá’ºêòèâíå ïðà-
âî â öèõ ïðàâîâ³äíîñèíàõ îäåðæàëî íà-
çâó «ïðàâî âèìîãè» [1, ñ. 9].

²íàêøå êàæó÷è, ÿêùî äîãîâ³ðíå ðåãó-
ëþâàííÿ ìàéíîâèõ â³äíîñèí ïîäðóææÿ
ñòîñóºòüñÿ ìàéíà — ðå÷åé ÷è ¿õ ñóêóïíî-
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ñò³ — àáî ìàéíîâèõ ïðàâ êîæíîãî ç íèõ,
òî çîáîâ’ÿçàëüí³ â³äíîñèíè ïîäðóææÿ
óñêëàäíþþòüñÿ ó÷àñòþ ó íèõ ³íøèõ
ó÷àñíèê³â öèâ³ëüíèõ â³äíîñèí. Òîáòî çî-
áîâ’ÿçàëüí³ â³äíîñèíè ïîäðóææÿ ìîæóòü
ïîä³ëÿòèñü íà äâ³ ãðóïè — âíóòð³øí³ ³
çîâí³øí³. Âíóòð³øí³ çîáîâ’ÿçàííÿ ïî-
äðóææÿ âèíèêàþòü ì³æ ÷îëîâ³êîì ³ äðó-
æèíîþ ³ íå ñòîñóþòüñÿ òðåò³õ îñ³á (íå çà-
÷³ïàþòü ¿õ ³íòåðåñ³â). Íàòîì³ñòü çîâí³øí³
çîáîâ’ÿçàëüí³ â³äíîñèíè ïîäðóææÿ ïî-
â’ÿçàí³ ç ó÷àñòþ ó íèõ òðåò³õ îñ³á, ÿê³ ìà-
þòü ñâ³é ³íòåðåñ ó öüîìó. Íàïðèêëàä, ïî-
ãîäæåííÿ âèòðàò íà âèõîâàííÿ äèòèíè ³
óòðèìàííÿ ñ³ì’¿ º âíóòð³øí³ìè çîáîâ’ÿ-
çàëüíèìè â³äíîñèíàìè, à ïîâåðíåííÿ îä-
íèì ç ïîäðóææÿ ÷è íèìè ñï³ëüíî áîðãó
(íàïðèêëàä, áàíê³âñüêîãî êðåäèòó) ³íø³é
îñîá³ — çîâí³øí³ìè.

Ðàçîì ³ç òèì, äîö³ëüíî çàçíà÷èòè, ùî
âíóòð³øí³ ³ çîâí³øí³ çîáîâ’ÿçàëüí³ â³ä-
íîñèíè ïîäðóææÿ ³ñíóþòü íå â³äîêðåì-
ëåíî, ñàì³ ïî ñîá³, à ïàðàëåëüíî. Çîêðå-
ìà, óêëàäàþ÷è äîãîâ³ð ç òðåòüîþ îñîáîþ,
îäèí ç ïîäðóææÿ ñòàº ñóá’ºêòîì çîáîâ’ÿ-
çàëüíèõ ïðàâîâ³äíîñèí ç ö³ºþ îñîáîþ.
Âîäíî÷àñ ³íøèé ç ïîäðóææÿ íåôîðìàëü-
íî ñòàº ó÷àñíèêîì öèõ ïðàâîâ³äíîñèí íà
ñòîðîí³ òîãî ç ïîäðóææÿ, õòî óêëàâ äîãî-
â³ð, îñê³ëüêè â³í ä³ÿâ ÿê ïðåäñòàâíèê ïî-
äðóææÿ (â³ä ³ìåí³ òà â ³íòåðåñàõ ñ³ì’¿).

Óñ³ çîáîâ’ÿçàííÿ ïîäðóææÿ âèíèêà-
þòü óíàñë³äîê óêëàäåííÿ íèìè ïðàâî÷è-
í³â, ïåðåâàæíî äîãîâîð³â, àáî ïåðåäáà÷å-
í³ çàêîíîì ³ ñòîñóþòüñÿ íàëåæíîãî
âèêîíàííÿ ïîäðóææÿì ñâî¿õ îáîâ’ÿçê³â,
ïåðåâàæíî — ÿê áàòüê³â, àáî ñòîñóþòüñÿ
öèâ³ëüíî-ïðàâîâî¿ â³äïîâ³äàëüíîñò³ ïî-
äðóææÿ. Ïðîòå íàñ ö³êàâèòèìóòü çîáî-
â’ÿçàëüí³ â³äíîñèíè ïîäðóææÿ, ÿê³ âè-
íèêàþòü íà îñíîâ³ øëþáíîãî äîãîâîðó.

Çâàæàþ÷è íà öå, çà ïîäðóææÿì çà-
êð³ïëåíî ïðàâî óêëàäåííÿ ì³æ ñîáîþ
ð³çíîìàí³òíèõ äîãîâîð³â. Òîáòî íàäàíî
ìîæëèâ³ñòü âðåãóëþâàòè ñâî¿ â³äíîñèíè,
âñòàíîâèâøè ïðàâèëà ïîâåä³íêè. Ñåðåä
íîðì, ÿê³ ñòîñóþòüñÿ îñîáëèâîñòåé
øëþáíîãî äîãîâîðó, ïðî çîáîâ’ÿçàííÿ
çãàäàíî ó äâîõ ñòàòòÿõ. Çîêðåìà, çàêîíî-
äàâåöü çâåðòàº óâàãó íà êîðèñòóâàííÿ
æèòëîì ³ íà ïðàâî íà óòðèìàííÿ, îäíàê
¿õ äîïîâíþþòü ³íø³ ïîëîæåííÿ ÑÊ
Óêðà¿íè.

Â³äïîâ³äíî äî ñò. 98 ÑÊ Óêðà¿íè, ÿê-
ùî ó çâ’ÿçêó ç óêëàäåííÿì øëþáó îäèí
³ç ïîäðóææÿ âñåëÿºòüñÿ â æèòëîâå ïðè-
ì³ùåííÿ, ÿêå íàëåæèòü ³íøîìó ç ïî-

äðóææÿ, ñòîðîíè ó øëþáíîìó äîãîâîð³
ìîæóòü äîìîâèòèñÿ ïðî ïîðÿäîê êîðèñ-
òóâàííÿ íèì. Á³ëüøå òîãî, ïîäðóææÿ
ìîæå äîìîâèòèñÿ ïðî çâ³ëüíåííÿ æèòëî-
âîãî ïðèì³ùåííÿ òèì ç ïîäðóææÿ, õòî
âñåëèâñÿ â íüîãî, ó ðàç³ ðîç³ðâàííÿ øëþ-
áó, ç âèïëàòîþ ãðîøîâî¿ êîìïåíñàö³¿ àáî
áåç íå¿. Êð³ì òîãî, ñòîðîíè ìîæóòü äîìî-
âèòèñÿ ïðî ïðîæèâàííÿ ó æèòëîâîìó
ïðèì³ùåíí³, ÿêå íàëåæèòü îäíîìó ç íèõ
÷è º ¿õ ñï³ëüíîþ âëàñí³ñòþ, ¿õí³õ ðîäè-
÷³â.

²íàêøå êàæó÷è, óêëàäàþ÷è øëþá,
ñòîðîíè ó øëþáíîìó äîãîâîð³ ïîêëàäà-
þòü íà ñåáå ÷è íà îäíîãî ç ïîäðóææÿ îáî-
â’ÿçîê âèð³øåííÿ æèòëîâèõ ïèòàíü. Òà-
êèì ÷èíîì, ì³æ ÷îëîâ³êîì ³ äðóæèíîþ
âèíèêàº çîáîâ’ÿçàííÿ — îäèí ç ïîäðóæ-
æÿ ìàº ïðàâî â÷èíèòè ïåâíó ä³þ (âñåëè-
òèñü ó æèòëîâå ïðèì³ùåííÿ), à â ³íøîãî
âèíèêàº îáîâ’ÿçîê â÷èíèòè ä³¿, ÿê³ äî-
çâîëÿòü óïîâíîâàæåí³é ñòîðîí³ çàäîâîëü-
íèòè ñâ³é ³íòåðåñ ó êîðèñòóâàíí³ æèòëîì
òà óòðèìàòèñü â³ä ä³é, ÿê³ ïåðåøêîäæà-
þòü âñåëåííþ ³íøîãî ç ïîäðóææÿ. Âîä-
íî÷àñ ïîäðóææÿ ïîâèíí³ äîòðèìóâàòèñü
ïåâíèõ ïðàâèë ïîâåä³íêè, êîðèñòóþ÷èñü
æèòëîì. Çîêðåìà ïîäðóææÿ ìîæóòü âè-
çíà÷èòè ê³ìíàòó, â ÿê³é âîíè ñï³ëüíî
ïðîæèâàòèìóòü, ³ âñòàíîâèòè ÷àñ, êîëè
êîæåí ç íèõ ìàòèìå çìîãó êîðèñòóâàòèñü
³íøèìè ïðèì³ùåííÿìè, àáî äîìîâèòèñü
ïðî òå, ÿê óìåáëþâàòè æèòëî, ÿêèì âîíè
êîðèñòóþòüñÿ; õòî áóäå ðîáèòè ðåìîíò
(ïîòî÷íèé ÷è êàï³òàëüíèé); ÷è ìîæóòü
³íø³ îñîáè â³äâ³äóâàòè ¿õíº æèòëî; õòî ³
êîëè ïðèáèðàòèìå æèòëî òîùî. Âàæëè-
âî, ùîá âèìîãè ùîäî êîðèñòóâàííÿ æèò-
ëîì íå îáìåæóâàëè îñîáèñò³ ïðàâà ³ ñâî-
áîäó êîæíîãî ç íèõ.

²íøèì çàêîíîäàâ÷î ïåðåäáà÷åíèì
ïðèêëàäîì ðåãóëþâàííÿ çà äîïîìîãîþ
øëþáíîãî äîãîâîðó â³äíîñèí ì³æ ñîáîþ º
ñò. 99 ÑÊ Óêðà¿íè, çà ÿêîþ ñòîðîíè ìî-
æóòü äîìîâèòèñÿ ïðî íàäàííÿ óòðèìàí-
íÿ îäíîìó ç ïîäðóææÿ íåçàëåæíî â³ä íå-
ïðàöåçäàòíîñò³ òà ïîòðåáè ó ìàòåð³-
àëüí³é äîïîìîç³ íà óìîâàõ, âèçíà÷åíèõ
øëþáíèì äîãîâîðîì. Ïðè ÷îìó, ÿêùî ó
øëþáíîìó äîãîâîð³ âèçíà÷åí³ óìîâè,
ðîçì³ð òà ñòðîêè âèïëàòè àë³ìåíò³â, òî â
ðàç³ íåâèêîíàííÿ îäíèì ³ç ïîäðóææÿ
ñâîãî îáîâ’ÿçêó çà äîãîâîðîì àë³ìåíòè
ìîæóòü ñòÿãóâàòèñÿ íà ï³äñòàâ³ âèêîíàâ-
÷îãî íàïèñó íîòàð³óñà. Ðàçîì ³ç òèì,
øëþáíèì äîãîâîðîì ìîæå áóòè âñòàíîâ-
ëåíà ìîæëèâ³ñòü ïðèïèíåííÿ ïðàâà íà
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óòðèìàííÿ îäíîãî ç ïîäðóææÿ ó çâ’ÿçêó
ç îäåðæàííÿì íèì ìàéíîâî¿ (ãðîøîâî¿)
êîìïåíñàö³¿.

Êð³ì òîãî, øëþáíèé äîãîâ³ð íå ìîæå
îáìåæóâàòè ïðàâà ä³òåé. Òîáòî, âðåãóëüî-
âóþ÷è ñâî¿ ìàéíîâ³ ³ çîáîâ’ÿçàëüí³ â³äíî-
ñèíè, ïîäðóææÿ ìàº çâàæàòè íà ïðàâà
ñâî¿õ ä³òåé. Öÿ óìîâà çíàéøëà â³äîáðà-
æåííÿ é â ³íøèõ ïîëîæåííÿõ ÑÊ Óêðà¿-
íè. Çîêðåìà ÷àñòèíàìè 2, 4 ñò. 93 ÑÊ
Óêðà¿íè ïåðåäáà÷åíî, ùî øëþáíèì äîãî-
âîðîì ìîæóòü áóòè âèçíà÷åí³ ìàéíîâ³
ïðàâà òà îáîâ’ÿçêè ïîäðóææÿ ÿê áàòü-
ê³â, ïðè÷îìó âîíè íå ìîæóòü çìåíøóâà-
òè îáñÿãó ïðàâ äèòèíè, ÿê³ âñòàíîâëåí³
ÑÊ Óêðà¿íè. À ó ñò. 180 ÑÊ Óêðà¿íè íà-
ãîëîøóºòüñÿ, ùî áàòüêè çîáîâ’ÿçàí³
óòðèìóâàòè äèòèíó äî äîñÿãíåííÿ íåþ
ïîâíîë³òòÿ. Òîáòî ó ÑÊ Óêðà¿íè çàêîíî-
äàâåöü äåòàë³çóº çàêð³ïëåíå â ñò. 51 Êîí-
ñòèòóö³¿ Óêðà¿íè ïîëîæåííÿ ïðî îáîâ’ÿ-
çîê áàòüê³â óòðèìóâàòè ä³òåé äî ¿õ
ïîâíîë³òòÿ. Àíàë³ç çàêîíîäàâñòâà çàðó-
á³æíèõ êðà¿í ñâ³ä÷èòü, ùî ìàéíîâ³ â³ä-
íîñèíè ì³æ áàòüêàìè ³ ä³òüìè çâîäÿòüñÿ
â îñíîâíîìó äî îáîâ’ÿçêó âçàºìíîãî
àë³ìåíòóâàííÿ [2, ñ. 128].

Àë³ìåíòíå çîáîâ’ÿçàííÿ â³äð³çíÿºòüñÿ
òðèâàëèì õàðàêòåðîì. Âîíî âèêîíóºòüñÿ
øëÿõîì íàäàííÿ ÷ëåíó ñ³ì’¿, ÿêèé òåð-
ïèòü íóæäó, ïåð³îäè÷íîãî (ì³ñÿ÷íîãî)
óòðèìàííÿ, àëå ïðîòÿãîì òðèâàëîãî
ñòðîêó. Òðèâàë³ñòü óòðèìàííÿ ÷ëåíà
ñ³ì’¿ çàëåæèòü â³ä óìîâ, ùî ñòàëè ï³äñòà-
âîþ äî âèíèêíåííÿ àë³ìåíòíèõ ïðàâî-
â³äíîñèí. Äîêè íå â³äïàäóòü óìîâè, çà
ÿêèõ ÷ëåí ñ³ì’¿ ïîòðåáóº óòðèìàííÿ, äî-
òè áóäå òðèâàòè àë³ìåíòíå çîáîâ’ÿçàííÿ
[3, ñ. 20].

Â þðèäè÷í³é ë³òåðàòóð³ ðîçð³çíÿþòü
äâà ñïîñîáè âèêîíàííÿ áàòüêàìè îáî-
â’ÿçêó óòðèìóâàòè äèòèíó: çà äîìîâ-
ëåí³ñòþ ì³æ áàòüêàìè òà çà ð³øåííÿì ñó-
äó. Ïðè÷îìó, ÿê çàçíà÷àº Ë. Â. Êðàñèöü-
êà, êîëè îáîâ’ÿçîê ùîäî óòðèìàííÿ
äèòèíè âèêîíóºòüñÿ áàòüêàìè çà äîìîâ-
ëåí³ñòþ ì³æ íèìè, òî â³äáóâàºòüñÿ ñàìî-
ðåãóëþâàííÿ àë³ìåíòíèõ â³äíîñèí ó ìå-
æàõ, âèçíà÷åíèõ ñ³ìåéíèì çàêîíîäàâ-
ñòâîì, ÿêùî æ òàêèé îáîâ’ÿçîê äîáðî-
â³ëüíî íå âèêîíóºòüñÿ, òî ðåãóëÿòèâí³
ïðàâîâ³äíîñèíè, ùî âèçíà÷àëè ïðàâî äè-
òèíè íà óòðèìàííÿ â³ä áàòüê³â òà îáî-
â’ÿçêè ìàòåð³, áàòüêà äèòèíè ç íàäàííÿ
óòðèìàííÿ, òðàíñôîðìóþòüñÿ â îõîðîíí³
ïðàâîâ³äíîñèíè, ó ìåæàõ ÿêèõ â³äáó-
âàºòüñÿ çàõèñò ïðàâà äèòèíè íà óòðèìàí-

íÿ â³ä áàòüê³â äî äîñÿãíåííÿ íåþ ïîâíî-
ë³òòÿ [4, ñ. 351]. Òàê, çã³äíî ç³ ñò. 181
ÑÊ Óêðà¿íè ñïîñîáè âèêîíàííÿ áàòüêà-
ìè îáîâ’ÿçêó óòðèìóâàòè äèòèíó âèçíà-
÷àþòüñÿ çà äîìîâëåí³ñòþ ì³æ íèìè. Òà-
êà äîìîâëåí³ñòü, íà íàøó äóìêó, ìîæå
â³äîáðàæàòèñü ÿê ó äîãîâîð³ ïðî ñïëàòó
àë³ìåíò³â íà äèòèíó, óêëàäåííÿ ÿêîãî
ïåðåäáà÷åíî ñò. 189 ÑÊ Óêðà¿íè, òàê ³ ó
øëþáíîìó äîãîâîð³ ö³ëêîì ìîæëèâî ïå-
ðåäáà÷èòè óìîâè, ùî òîé ³ç áàòüê³â, õòî
ïðîæèâàº îêðåìî â³ä äèòèíè, ìîæå áðà-
òè ó÷àñòü ó ¿¿ óòðèìàíí³ â ãðîøîâ³é ³
(àáî) íàòóðàëüí³é ôîðì³.

Òàêîãî âèñíîâêó äîõîäèìî, íåçâàæàþ-
÷è íà â³äñóòí³ñòü ó ñ³ìåéíîìó çàêîíîäàâ-
ñòâ³ ÷³òêî¿ âêàç³âêè ïðî öå, àäæå, ÷åðåç
ñâîáîäó äîãîâîðó ³ â³äñóòí³ñòü ó ÑÊ
Óêðà¿íè îáìåæåíü ùîäî öüîãî, ïîäðóæ-
æÿ ìîæå îáóìîâèòè ó øëþáíîìó äîãîâî-
ð³ ñâî¿ àë³ìåíòí³ çîáîâ’ÿçàííÿ. Ùîïðàâ-
äà, ïðè öüîìó âàæëèâî âñòàíîâèòè âèùå
çàáåçïå÷åííÿ, í³æ ïåðåäáà÷åíå çàêîíîì,
îñê³ëüêè ñòîðîíè âïðàâ³ ïîë³ïøóâàòè,
à íå ïîã³ðøóâàòè âñòàíîâëåí³ çàêîíîì
óìîâè ³ ðîçì³ðè óòðèìàííÿ ÿê îäèí îä-
íîãî, òàê ³ ñâî¿õ ä³òåé.

Âîäíî÷àñ ïðè âðåãóëþâàíí³ àë³ìåíò-
íèõ çîáîâ’ÿçàíü çà äîïîìîãîþ øëþáíîãî
äîãîâîðó ìîæå âèíèêíóòè é çàãðîçà çà-
ì³íè çîáîâ’ÿçàííÿ ùîäî óòðèìàííÿ íî-
âèì çîáîâ’ÿçàííÿì ì³æ òèìè æ ñòîðîíà-
ìè (íîâàö³ÿ). Ñêàæ³ìî, îäèí ç áàòüê³â,
õòî ïðîæèâàº îêðåìî â³ä äèòèíè, ìîæå
ïðîïîíóâàòè ïåðåäàòè íàëåæíó éîìó
÷àñòêó ó ïðàâ³ ñï³ëüíî¿ ÷àñòêîâî¿ âëàñíî-
ñò³ íà æèòëî. Ç öüîãî ïðèâîäó îäðàçó æ
çàçíà÷èìî, ùî òàêà çàì³íà ïåðâ³ñíîãî çî-
áîâ’ÿçàííÿ íîâèì çàáîðîíÿºòüñÿ ÷. 3
ñò. 604 ÖÊ Óêðà¿íè, â ÿê³é çàçíà÷åíî,
ùî íîâàö³ÿ íå äîïóñêàºòüñÿ ùîäî çîáî-
â’ÿçàíü ïðî â³äøêîäóâàííÿ øêîäè, çàâ-
äàíî¿ êàë³öòâîì, ³íøèì óøêîäæåííÿì
çäîðîâ’ÿ àáî ñìåðòþ, ïðî ñïëàòó àë³ìåí-
ò³â òà â ³íøèõ âèïàäêàõ, âñòàíîâëåíèõ
çàêîíîì. Íà äóìêó Ë. Â. Êðàñèöüêî¿,
ñïåöèô³êà àë³ìåíòíèõ çîáîâ’ÿçàíü ó òî-
ìó ³ ïîëÿãàº, ùî àë³ìåíòè ìàþòü âèêî-
ðèñòîâóâàòèñÿ çà ö³ëüîâèì ïðèçíà÷åí-
íÿì çã³äíî ç ÷. 1 ñò. 179 ÑÊ Óêðà¿íè,
òîìó çàì³íà àë³ìåíòíîãî çîáîâ’ÿçàííÿ,
ùî âèíèêàº íà ï³äñòàâ³ äîãîâîðó, íà íîâå
çîáîâ’ÿçàííÿ ïðèçâåäå äî çì³íè ³ ïðåäìå-
òà äîãîâîðó, â³äïîâ³äíî, é äî íåìîæëèâî-
ñò³ ö³ëüîâîãî âèêîðèñòàííÿ àë³ìåíò³â [4,
ñ. 352].

Îäðàçó æ çàçíà÷èìî, ùî â þðèäè÷í³é
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ë³òåðàòóð³ íåìàº ºäíîñò³ äóìîê ç öüîãî
ïèòàííÿ. Íàïðèêëàä, Ã. Ñ. Âîëîñàòèé,
êîìåíòóþ÷è çì³ñò ñò. 190 ÑÊ Óêðà¿íè çà-
çíà÷àº, ùî çàêîíîäàâåöü ó ñò. 190 ÑÊ
Óêðà¿íè äîïóñêàº ìîæëèâ³ñòü óêëàäåííÿ
äîãîâîðó ïðî ïðèïèíåííÿ ïðàâà íà
àë³ìåíòè äëÿ äèòèíè ó çâ’ÿçêó ç ïåðå-
äàííÿì ïðàâà âëàñíîñò³ íà íåðóõîìå
ìàéíî (æèòëîâèé áóäèíîê, êâàðòèðó, çå-
ìåëüíó ä³ëÿíêó òîùî), ÷èì âñòàíîâëþº
ïðàâèëà ïðèïèíåííÿ ïðàâà íà àë³ìåíòè
äëÿ äèòèíè ó çâ’ÿçêó ç íàáóòòÿì ïðàâà
âëàñíîñò³ íà íåðóõîìå ìàéíî. Ó ðàç³
óêëàäåííÿ äîãîâîðó ó òîãî ç áàòüê³â, õòî
ïðîæèâàº îêðåìî â³ä äèòèíè, ïðèïè-
íÿºòüñÿ îáîâ’ÿçîê ùîäî ¿¿ óòðèìàííÿ, à â
òîãî ç áàòüê³â, ç êèì ïðîæèâàº äèòèíà,
âèíèêàº îáîâ’ÿçîê óòðèìóâàòè ¿¿ ñàìî-
ñò³éíî [5, ñ. 284—285]. ßê âèäàºòüñÿ, çà-
ïðîïîíîâàíà íàóêîâà ïîçèö³ÿ ñóïåðå-
÷èòü çì³ñòó ÷. 3 ñò. 604 ÖÊ Óêðà¿íè,
àäæå â òàêîìó âèïàäêó íàïðîøóºòüñÿ
âèñíîâîê ïðî ïðèïèíåííÿ çîáîâ’ÿçàííÿ
çà äîìîâëåí³ñòþ ñòîð³í øëÿõîì çàì³íè
ïåðâ³ñíîãî çîáîâ’ÿçàííÿ íîâèì çîáîâ’ÿ-
çàííÿì ì³æ òèìè ñàìèìè ñòîðîíàìè (íî-
âàö³ÿ).

Ïåðåêîíëèâ³øîþ ç öüîãî ïðèâîäó º
ïîçèö³ÿ Á. Ëåâê³âñüêîãî òà ª. Âèãîâ-
ñüêî¿, ùî äîãîâ³ð ïðî íàáóòòÿ ïðàâà
âëàñíîñò³ íà íåðóõîìå ìàéíî â
àë³ìåíòíèõ â³äíîñèíàõ äîö³ëüíî ðîçãëÿ-
äàòè íå ÿê ï³äñòàâó ¿õ ïðèïèíåííÿ, à ÿê
îäèí ³ç ïðàâîâèõ çàñîá³â ¿õ ðåàë³çàö³¿,
òîáòî óêëàäåííÿ òàêîãî äîãîâîðó ìàº
ðîçãëÿäàòèñÿ ÿê ñïîñ³á âèêîíàííÿ áàòü-
êàìè îáîâ’ÿçêó ç óòðèìàííÿ äèòèíè [6,
ñ. 63]. Òîáòî ïåðåäàííÿ æèòëîâî¿ íåðóõî-
ìîñò³ ÿêðàç ³ áóäå ñïðÿìîâàíî íà íàëåæ-
íå óòðèìàííÿ äèòèíè øëÿõîì ö³ëüîâîãî
éîãî âèêîðèñòàííÿ çã³äíî ç ÷. 1 ñò. 179
ÑÊ Óêðà¿íè, òîìó ôàêòè÷íî ñïîñòå-
ð³ãàºòüñÿ ðàçîâå âèêîíàííÿ àë³ìåíòíèõ
çîáîâ’ÿçàíü òèì ³ç áàòüê³â, íà êîãî ïî-
êëàäåíî òàêèé îáîâ’ÿçîê. Òàêîãî âèñíîâ-
êó äîõîäèìî ùå é òîìó, ùî çàêîíîäàâåöü
ó ÷. 3 ñò. 190 ÑÊ Óêðà¿íè ïåðåäáà÷èâ ïî-
ëîæåííÿ, ùî óêëàäåííÿ çàçíà÷åíîãî äî-
ãîâîðó íå çâ³ëüíÿº òîãî ç áàòüê³â, õòî
ïðîæèâàº îêðåìî â³ä äèòèíè, â³ä îáî-
â’ÿçêó áðàòè ó÷àñòü ó äîäàòêîâèõ âèòðà-
òàõ íà íå¿, çóìîâëåíèõ îñîáëèâèìè îá-
ñòàâèíàìè.

Ðàçîì ³ç òèì, çâàæàþ÷è íà ïåðåäáà÷å-
íèé çàêîíîì îáîâ’ÿçîê áàòüê³â óòðèìóâà-
òè ñâî¿õ íå ò³ëüêè íåïîâíîë³òí³õ, à é ïî-
âíîë³òí³õ ä³òåé, ÿêùî áàòüêè ìàþòü òàêó

çìîãó, à òàêîæ, áåðó÷è äî óâàãè îáîâ’ÿ-
çîê ïîâíîë³òí³õ ä³òåé óòðèìóâàòè ñâî¿õ
íåïðàöåçäàòíèõ áàòüê³â, ÿê³ ïîòðåáóþòü
ìàòåð³àëüíî¿ äîïîìîãè, ïîäðóææÿ ìîæå
ó øëþáíîìó äîãîâîð³ äîìîâèòèñü ïðî ïî-
ðÿäîê, óìîâè ³ ðîçì³ð òàêî¿ äîïîìîãè.
Çîêðåìà ÷îëîâ³ê ³ äðóæèíà ìîæóòü äî-
ìîâèòèñü, ùî îäèí ðàç íà êâàðòàë âîíè
ïåðåðàõîâóâàòèìóòü íà áàíê³âñüêèé ðà-
õóíîê ñâî¿õ ïîâíîë³òí³õ ä³òåé ÷è íåïðà-
öåçäàòíèõ áàòüê³â òðåòèíó ñâî¿õ ùî-
ì³ñÿ÷íèõ çàðîá³òê³â. Òàêà óìîâà øëþá-
íîãî äîãîâîðó ö³ëêîì â³äïîâ³äàòèìå ÷èí-
íîìó çàêîíîäàâñòâó ³ íà íå¿ íå ïîøè-
ðþºòüñÿ ä³ÿ çàáîðîíè, âñòàíîâëåíî¿ ÷. 3
ñò. 93 ÑÊ Óêðà¿íè, ïðî òå, ùî øëþáíèé
äîãîâ³ð íå ìîæå ðåãóëþâàòè îñîáèñò³ â³ä-
íîñèíè ïîäðóææÿ, à òàêîæ îñîáèñò³ â³ä-
íîñèíè ì³æ íèìè òà ä³òüìè, îñê³ëüêè çî-
áîâ’ÿçàëüí³ â³äíîñèíè ïîäðóææÿ ùîäî
íàäàííÿ óòðèìàííÿ º íå îñîáèñòèìè, à
ìàéíîâèìè.

Îòæå, ó øëþáíîìó äîãîâîð³ ïîäðóæ-
æÿ ìîæå âðåãóëþâàòè ñâî¿ çîáîâ’ÿçàëüí³
â³äíîñèíè ùîäî êîðèñòóâàííÿ æèòëîì ³
íàäàííÿ óòðèìàííÿ îäèí îäíîìó, ñâî¿ì
ä³òÿì ÷è ³íøèì ÷ëåíàì ñ³ì’¿ (íàïðè-
êëàä, ñâî¿ì íåïðàöåçäàòíèì áàòüêàì,
â³ò÷èìó ÷è ìà÷óñ³ àáî ä³äóñåâ³ ÷è áàáóñ³).

Âîäíî÷àñ íå ñë³ä çàáóâàòè, ùî äîãî-
â³ðíå ðåãóëþâàííÿ çîáîâ’ÿçàëüíèõ â³ä-
íîñèí ïîäðóææÿ ïîâ’ÿçàíî ç ðåãóëþâàí-
íÿì â³äíîñèí ïîäðóææÿ, ÿê³ âèíèêàþòü
ùîäî ¿õíüîãî ìàéíà, ³ íå ìîæå ñòîñóâà-
òèñü ¿õí³õ îñîáèñòèõ ïîäðóæí³õ â³äíî-
ñèí. Çîêðåìà ïîäðóææÿ âïðàâ³ óêëàäàòè
ì³æ ñîáîþ áóäü-ÿê³ äîãîâîðè ùîäî ñâîãî
ìàéíà, ùî íå çàáîðîíåí³ çàêîíîì, êð³ì
äîãîâîð³â ïðî ïåðåäà÷ó ó âëàñí³ñòü ³íøî-
ìó ç ïîäðóææÿ íåðóõîìîãî ÷è ³íøîãî
ìàéíà, ïðàâà íà ÿêå ï³äëÿãàþòü äåðæàâ-
í³é ðåºñòðàö³¿. Îäíàê ¿õí³ çîáîâ’ÿçàííÿ
ùîäî ñï³ëüíîãî ÷è ðîçä³ëüíîãî ìàéíà
êîæíîãî ç ïîäðóææÿ íå îáìåæóþòüñÿ çà-
çíà÷åíèì çàñòåðåæåííÿì. Ìàºòüñÿ íà
óâàç³, ùî çàêîí íå çàáîðîíÿº âèçíà÷àòè ó
øëþáíîìó äîãîâîð³ ïîðÿäîê ³ óìîâè äî-
ãëÿäó çà îêðåìèì ìàéíîì êîæíîãî ç ïî-
äðóææÿ, â³äïîâ³äàëüíîñò³ çà çîáîâ’ÿçàí-
íÿìè, ùî âèïëèâàþòü ç ïðàâà âëàñíîñò³
íà òàêå ìàéíî, òîùî. Íàïðèêëàä, õî÷à
ïîäðóææþ çàáîðîíåíî ïåðåäàâàòè ó
âëàñí³ñòü ³íøîìó ç ïîäðóææÿ íåðóõî-
ì³ñòü, çàêîíîì íå çàáîðîíåíî, ùîá ó
øëþáíîìó äîãîâîð³ ñòîðîíè äîìîâèëèñÿ
ïðî òå, ùî òîé ç ïîäðóææÿ, õòî íå º
âëàñíèêîì íåðóõîìîãî ìàéíà, óòðèìóâà-
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òèìå éîãî, äîãëÿäàòèìå çà íèì çà ÷àñ
â³äñóòíîñò³ ³íøîãî ç ïîäðóææÿ.

Êð³ì òîãî, âíóòð³øí³ çîáîâ’ÿçàííÿ ïî-
äðóææÿ ìîæóòü ñòîñóâàòèñÿ íàäàííÿ ÷î-
ëîâ³êîì ³ äðóæèíîþ ïîçèê îäèí îäíîìó,
íàïðèêëàä, ó âèïàäêó ñêðóòíîãî ìàòå-
ð³àëüíîãî (ô³íàíñîâîãî) ñòàíîâèùà òîãî ç
ïîäðóææÿ, õòî çàéìàºòüñÿ ï³äïðèºì-
íèöüêîþ ä³ÿëüí³ñòþ, òîùî. Õî÷à ó òàêî-
ìó âèïàäêó ïîòð³áíî ðîçð³çíÿòè, êîìó
íàäàºòüñÿ ïîçèêà — ³íøîìó ç ïîäðóææÿ
÷è ñóá’ºêòó ï³äïðèºìíèöòâà. Âîäíî÷àñ
óìîâè øëþáíîãî äîãîâîðó ìîæóòü ïåðåä-
áà÷àòè, ÷è ìîæå ïîäðóææÿ óêëàäàòè
ì³æ ñîáîþ äîãîâ³ð ïîçèêè ³ íà ÿêèõ óìî-
âàõ. Ç öüîãî ïðèâîäó äîö³ëüíî çàçíà÷èòè
ïðî ä³þ ïðèíöèïó ñâîáîäè äîãîâîðó, çà
ÿêèì çàáîðîíåíî áóäü-ÿêå îáìåæåííÿ
ùîäî âñòóïó ó äîãîâ³ðí³ â³äíîñèíè (ó òî-
ìó ÷èñë³ é ïîçèêîâ³), êð³ì ïðÿìî¿ çàêî-
íîäàâ÷î¿ çàáîðîíè. Îäíàê ñòîðîíè ó
øëþáíîìó äîãîâîð³ ìîæóòü âñòàíîâèòè
îáìåæåííÿ ñóìè ïîçèêè, ùî çàêîíîì íå
çàáîðîíåíî.

Êð³ì òîãî, ïîäðóææÿ ìàº ïðàâî âñòó-
ïàòè ì³æ ñîáîþ ó äîãîâ³ðí³ çîáîâ’ÿçàííÿ
ùîäî çì³íè ïðàâà âëàñíîñò³ íà îêðåìå
ðóõîìå ìàéíî êîæíîãî ç íèõ. Çîêðåìà ó
øëþáíîìó äîãîâîð³ ñòîðîíè ìîæóòü çà-
çíà÷èòè, ùî äëÿ çì³íè ïðàâîâîãî ðåæè-
ìó ïîäðóæíüîãî ìàéíà ïîòð³áíî óêëàäà-
òè îêðåìèé äîãîâ³ð. Öå ñàìå âîíè âïðàâ³
çàçíà÷èòè ³ ùîäî çä³éñíåííÿ óòðèìàííÿ
(ñïëàòè àë³ìåíò³â). ²íàêøå êàæó÷è, ó
øëþáíîìó äîãîâîð³ ñòîðîíè ìîæóòü ïå-
ðåäáà÷èòè âèíèêíåííÿ ì³æ íèìè ïåâíèõ
çîáîâ’ÿçàíü (çîêðåìà óêëàñòè ñïåö³àëü-
íèé äîãîâ³ð).

Ðàçîì ³ç òèì, âàðòî çâåðíóòè óâàãó íà
âðåãóëþâàííÿ çîâí³øí³õ çîáîâ’ÿçàëüíèõ
â³äíîñèí ïîäðóææÿ. Çîêðåìà ñë³ä çîñå-
ðåäèòèñü íà âðåãóëþâàíí³ ïîâåðíåííÿ
áîðã³â. Çà çàëüíèì ïðàâèëîì, êîæíà îñî-
áà ñàìîñò³éíî â³äïîâ³äàº çà ñâî¿ìè çîáî-
â’ÿçàííÿìè, çîêðåìà ³ áîðãàìè. Îäíàê
äëÿ ïîäðóææÿ çàñòîñîâóþòüñÿ ³íø³ ïðà-
âèëà, àäæå âîíè ïåðåáóâàþòü ó øëþá³
(ñîþç³), â³äïîâ³äíî, ³ ä³¿ êîæíîãî ç ïî-
äðóææÿ º ä³ÿìè ïîäðóææÿ ó ö³ëîìó.
Çîêðåìà ÷. 2 ñò. 65 ÑÊ Óêðà¿íè ïåðåäáà-
÷åíî, ùî ïðè óêëàäåíí³ äîãîâîð³â îäíèì
³ç ïîäðóææÿ ââàæàºòüñÿ, ùî â³í ä³º çà
çãîäîþ ³íøîãî ç ïîäðóææÿ. Á³ëüøå òîãî,
äðóæèíà àáî ÷îëîâ³ê ìàþòü ïðàâî íà
çâåðíåííÿ äî ñóäó ç ïîçîâîì ïðî âèçíàí-
íÿ äîãîâîðó íåä³éñíèì ÿê òàêîãî, ùî
óêëàäåíèé ³íøèì ç ïîäðóææÿ áåç ¿¿

(éîãî) çãîäè, ÿêùî öåé äîãîâ³ð âèõîäèòü
çà ìåæ³ äð³áíîãî ïîáóòîâîãî. Âîäíî÷àñ
çã³äíî ç ÷. 3 ñò. 65 ÑÊ Óêðà¿íè äëÿ óêëà-
äåííÿ îäíèì ³ç ïîäðóææÿ äîãîâîð³â, ÿê³
ïîòðåáóþòü íîòàð³àëüíîãî ïîñâ³ä÷åííÿ ³
(àáî) äåðæàâíî¿ ðåºñòðàö³¿, à òàêîæ äîãî-
âîð³â ñòîñîâíî ö³ííîãî ìàéíà, çãîäà ³í-
øîãî ç ïîäðóææÿ ìàº áóòè ïîäàíà ïèñü-
ìîâî.

ßê áà÷èìî, ö³ çàêîíîäàâ÷³ îáìåæåííÿ
º ³ìïåðàòèâíèìè ³ íå ìîæóòü áóòè çì³íå-
í³ øëþáíèì äîãîâîðîì, îñê³ëüêè çàêîí
íå äîïóñêàº òàêî¿ ìîæëèâîñò³. Òîìó,
óêëàäàþ÷è äîãîâîðè ç òðåò³ìè îñîáàìè,
êîæåí ç ïîäðóææÿ ìàº çâàæàòè íà òå,
ùî â³í ä³º â³ä ³ìåí³ òà â ³íòåðåñàõ ïî-
äðóææÿ ³ ìîæå çàïîä³ÿòè øêîäó íå ò³ëü-
êè âëàñíèì ³íòåðåñàì, à é ³íòåðåñàì ïî-
äðóææÿ â ö³ëîìó.

Âîäíî÷àñ, íà íàøó äóìêó, ïîëîæåííÿ
÷. 2 ñò. 65 ÑÊ Óêðà¿íè âàðòî çì³íèòè, äî-
çâîëèâøè ó øëþáíîìó äîãîâîð³ çàçíà÷à-
òè óìîâè, êîëè ³íøèé ç ïîäðóææÿ,
óêëàäàþ÷è ïðàâî÷èí, ä³º â³ä ³ìåí³ ïî-
äðóææÿ (çà ìîâ÷àçíîþ çãîäîþ ³íøîãî ç
ïîäðóææÿ). Òîáòî çàçíà÷åíó ïðåçóìïö³þ
ïîòð³áíî çì³íèòè ç ³ìïåðàòèâíî¿ íà äèñ-
ïîçèòèâíó ôîðìó, à ñàìå: ÷. 2 ñò. 65 ÑÊ
Óêðà¿íè íåîáõ³äíî äîïîâíèòè òà âèêëàñ-
òè ó òàê³é ðåäàêö³¿: «Ïðè óêëàäåíí³ äî-
ãîâîð³â îäíèì ³ç ïîäðóææÿ ââàæàºòüñÿ,
ùî â³í ä³º çà çãîäîþ ³íøîãî ç ïîäðóææÿ,
ÿêùî ³íøå íå ïåðåäáà÷åíî øëþáíèì äî-
ãîâîðîì àáî âñòàíîâëåíî ñóäîì».

Òàêà ðåäàêö³ÿ ÷. 2 ñò. 65 ÑÊ Óêðà¿íè
äàñòü çìîãó ÷îëîâ³êîâ³ ³ äðóæèí³ âñòà-
íîâëþâàòè âèïàäêè, êîëè êîæåí ç íèõ ó
â³äíîñèíàõ ç òðåò³ìè îñîáàìè ä³º â³ä
¿õíüîãî ³ìåí³ àáî êîëè çãîäà ³íøîãî ç ïî-
äðóææÿ íà óêëàäåííÿ äîãîâîðó º îáî-
â’ÿçêîâîþ. Êð³ì òîãî, ðåäàêö³ÿ ÷. 2
ñò. 65 ÑÊ Óêðà¿íè íå âñòàíîâëþº ìåæ³
ì³æ ïðàâî÷èíàìè, óêëàäåíèìè ïîäðóæ-
æÿì, ³ ïðàâî÷èíàìè, óêëàäåíèìè îäíèì
ç ïîäðóææÿ. Íàïðèêëàä, îäèí ç ïîäðóæ-
æÿ º ô³çè÷íîþ îñîáîþ — ï³äïðèºìöåì,
óêëàäàþ÷è äîãîâ³ð ÿê ï³äïðèºìåöü, â³í
ä³º ³ â ³íòåðåñàõ ïîäðóææÿ (ñ³ì’¿). Òîáòî
çãîäè ³íøîãî ç ïîäðóææÿ éîìó íå ïî-
òð³áíî, îäíàê â³äïîâ³äàòèìå â³í çà ñâî¿-
ìè çîáîâ’ÿçàííÿìè ïîäðóæí³ì ìàéíîì,
õî÷ ³ â ìåæàõ ñâîº¿ ÷àñòêè, ùî íå çîâñ³ì
ñïðàâåäëèâî. ßê âèäàºòüñÿ, çàïðîïîíî-
âàíà àâòîðñüêà ðåäàêö³ÿ çì³í äîçâîëèòü
óñóíóòè öåé íåäîë³ê.

Âîäíî÷àñ äî óêëàäåííÿ øëþáíîãî äî-
ãîâîðó ä³º çàêîííèé ðåæèì ìàéíà ïî-
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äðóææÿ. Òîáòî óñå ìàéíî, íàáóòå
áóäü-êèì ç ïîäðóææÿ ó ïåð³îä øëþáó, º
ñï³ëüíèì, à âñå ìàéíî, íàáóòå êîæíèì ç
ïîäðóææÿ äî øëþáó, º îñîáèñòîþ ïðè-
âàòíîþ âëàñí³ñòþ êîæíîãî ç ïîäðóææÿ.
Òå ñàìå ñòîñóºòüñÿ ³ áîðãîâèõ çîáîâ’ÿ-
çàíü. Ùîïðàâäà, çàêîíîäàâåöü íå çàáîðî-
íÿº âèçíà÷àòè ó øëþáíîìó äîãîâîð³ ïî-
ðÿäîê ïîâåðíåííÿ áîðã³â, íàáóòèõ
êîæíèì ç ïîäðóææÿ äî øëþáó. Çîêðåìà
ñòîðîíè ó øëþáíîìó äîãîâîð³ ìîæóòü
âèçíà÷èòè, ùî ïîâåðòàòèìóòü òàê³ áîðãè
ñï³ëüíî ó ïåâíèõ ÷àñòêàõ àáî ùî êîæåí
ñàìîñò³éíî â³äïîâ³äàº çà ñâî¿ìè áîðãîâè-
ìè çîáîâ’ÿçàííÿìè. Ðàçîì ³ç òèì ïîòð³á-
íî âðàõîâóâàòè, ùî äî óêëàäåííÿ øëþáó
³ øëþáíîãî äîãîâîðó îñîáè ìîãëè ùå
ÿêèéñü ïåð³îä ïðîæèâàòè ðàçîì ÿê ñ³ì’ÿ
áåç äåðæàâíî¿ ðåºñòðàö³¿ ïîäðóæíüîãî
ñòàòóñó. Òîìó ³ âèòðàòè òà áîðãè º ñï³ëü-
íèìè àáî çä³éñíþþòüñÿ â ³íòåðåñàõ òà-
êèõ îñ³á. Çâàæàþ÷è íà öå, ñòîðîíè ó
øëþáíîìó äîãîâîð³ ìîæóòü ï³äòâåðäèòè
ñï³ëüí³ñòü ÷è ðîçä³ëüí³ñòü ñâî¿õ äîøëþá-
íèõ áîðã³â. Çâàæàþ÷è íà öå ââàæàºìî,
ùî íåìàº æîäíèõ îáìåæåíü äëÿ âðåãó-
ëþâàííÿ äîøëþáíèõ áîðãîâèõ çîáîâ’ÿ-
çàíü ïîäðóææÿ ó øëþáíîìó äîãîâîð³.
Òîáòî çà ñâî¿ìè çîáîâ’ÿçàííÿìè ïîäðóæ-
æÿ ìîæå â³äïîâ³äàòè ÿê ñîë³äàðíî, òàê ³
îêðåìî. Îäíàê â îäíèõ âèïàäêàõ ïîä-
ðóææÿ ìîæå ó øëþáíîìó äîãîâîð³

çì³íèòè âñòàíîâëåí³ çàêîíîì ïðàâèëà
â³äïîâ³äàëüíîñò³ ïîäðóææÿ çà ñâî¿ìè çî-
áîâ’ÿçàííÿìè, à â ³íøèõ — çàêîí öüîãî
íå äîïóñêàº.

Ïåâí³ òðóäíîù³ ìîæóòü âèíèêàòè ç
ðåãóëþâàííÿì çîáîâ’ÿçàíü ïîäðóææÿ ó
ðàç³ ïîä³ëó ìàéíà ï³ñëÿ ðîçëó÷åííÿ. Òóò
ìîæóòü âèíèêàòè ñèòóàö³¿, êîëè äî ïðè-
ïèíåííÿ øëþáó ïîäðóææÿ º ñóá’ºêòîì
ð³çíîìàí³òíèõ çîáîâ’ÿçàíü, à íàñë³äêè
éîãî íåâèêîíàííÿ íàñòàëè ï³ñëÿ ðî-
ç³ðâàííÿ øëþáó. ßêùî ó÷àñíèêîì çîáî-
â’ÿçàííÿ áóëî ïîäðóææÿ, òî ÷îëîâ³ê ³
äðóæèíà â³äïîâ³äàòèìóòü ÿê ñîë³äàðí³
áîðæíèêè. Òå ñàìå ³ ó âèïàäêó, êîëè ïî-
äðóææÿ áóëî êðåäèòîðîì ó çîáîâ’ÿçàí-
í³ — âîíè âèñòóïàòèìóòü ñîë³äàðíèìè
êðåäèòîðàìè. Îäíàê, ÿêùî ñòîðîíîþ çî-
áîâ’ÿçàííÿ áóâ îäèí ç ïîäðóææÿ, òî ñè-
òóàö³ÿ äîêîð³ííî çì³íþºòüñÿ, àäæå ïî-
òð³áíî äîâîäèòè, ùî â³í ä³ÿâ â ³íòåðåñàõ
ñ³ì’¿ (ïîäðóææÿ). Òàêèì ÷èíîì, äëÿ
óíèêíåííÿ íåãàòèâíèõ íàñë³äê³â òàêèõ
ñèòóàö³é äîö³ëüíî ó øëþáíîìó äîãîâîð³
÷³òêî âðåãóëþâàòè íàñë³äêè çîâí³øí³õ
çîáîâ’ÿçàëüíèõ â³äíîñèí ïîäðóææÿ ó ðà-
ç³ ðîçëó÷åííÿ ³ ïîä³ëó ìàéíà. Êð³ì òîãî,
ó ÑÊ Óêðà¿íè (íàïðèêëàä, ñò. 93) íåîá-
õ³äíî çàêð³ïèòè ïîëîæåííÿ, ùî óìîâè
øëþáíîãî äîãîâîðó íå ìîæóòü ïîðóøó-
âàòè ïðàâ òà ³íòåðåñ³â êðåäèòîð³â ñòîð³í
øëþáíîãî äîãîâîðó.
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Õîáîð Ðîìàíà. Îñîáåííîñòè ðåãóëèðîâàíèÿ îáÿçàòåëüñòâåííûõ ñåìåéíûõ îòíîøå-
íèé â áðà÷íîì äîãîâîðå.
Â ñòàòüå ðàññìîòðåíû îñîáåííîñòè ðåãóëèðîâàíèÿ îáÿçàòåëüñòâåííûõ îòíîøåíèé
ñóïðóãîâ ñ ïîìîùüþ áðà÷íîãî äîãîâîðà. Óñòàíîâëåíî, ÷òî îáÿçàòåëüñòâåííûå îòíîøå-
íèÿ ñóïðóãîâ äåëÿòñÿ íà äâå ãðóïïû — âíóòðåííèå è âíåøíèå. Âíóòðåííèå îáÿçàòåëü-
ñòâà ñóïðóãîâ âîçíèêàþò ìåæäó ìóæåì è æåíîé è íå êàñàþòñÿ òðåòüèõ ëèö. Âíåøíèå
îáÿçàòåëüñòâåííûå îòíîøåíèÿ ñóïðóãîâ ñâÿçàíû ñ ó÷àñòèåì â íèõ òðåòüèõ ëèö, êîòî-
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ðûå èìåþò ñâîé èíòåðåñ â ýòîì. Äîãîâîðíîå ðåãóëèðîâàíèå îáÿçàòåëüñòâåííûõ îòíîøå-
íèé ñóïðóãîâ ñâÿçàíî ñ ðåãóëèðîâàíèåì îòíîøåíèé ñóïðóãîâ, âîçíèêàþùèõ â îòíîøåíèè
èõ èìóùåñòâà è íå ìîæåò êàñàòüñÿ èõ ëè÷íûõ ñóïðóæåñêèõ îòíîøåíèé.
Îáîñíîâàíî, ÷òî ïåðåäà÷à æèëîé íåäâèæèìîñòè âçàìåí ïðåêðàùåíèÿ ïðàâà íà àëèìåí-
òû äëÿ ðåáåíêà íàïðàâëåíî íà íàäëåæàùåå ñîäåðæàíèå ðåáåíêà ïóòåì öåëåâîãî åãî èñ-
ïîëüçîâàíèÿ, ïîýòîìó ôàêòè÷åñêè íàáëþäàåòñÿ ðàçîâîå âûïîëíåíèå àëèìåíòíûõ îáÿ-
çàòåëüñòâ òåì èç ðîäèòåëåé íà êîãî âîçëîæåíà òàêàÿ îáÿçàííîñòü.
Êëþ÷åâûå ñëîâà: áðà÷íûé äîãîâîð, ñóïðóãè, îáÿçàòåëüñòâåííûå îòíîøåíèÿ, ïîëüçîâà-
íèÿ æèëüåì, ïðàâî íà ñîäåðæàíèå, àëèìåíòíûå îáÿçàòåëüñòâà, îáÿçàòåëüñòâà ïðè ðàç-
äåëå èìóùåñòâà.

Hobor Romana. Peculiarities of regulation of binding relations of spouses in a marriage
contract.
The article deals with the features of regulation binding relationship of spouses by means of a
marriage contract. Established that binding relations between spouses are divided into two
groups — internal and external. Internal commitments of spouses arise between husband and
wife and are not applicable to third party. External binding relations of spouses are
associated with participation of a third party, who has an interest in this. All obligations of
spouses arise from the conclusion of contracts, mainly contracts or are provided by law and
relate to the proper performance of the duties of spouses, mostly as parents or relate to civil
liability of spouses. Contractual regulation of binding relations of spouses is connected to the
regulation of marriage relations that occur concerning their property, and can not relate to
their personal marriage relations.
Proved that the transfer of real estate in exchange of termination of child support for the
child is directed to the proper child maintenance through targeted use because there is
actually a one-time implementation of maintenance obligations by the parent who put on such
a responsibility. It’s proposed to edit part 2 of the art. 65 of the Family Code of Ukraine by
allowing include to the marriage contract the conditions when the other spouse during
concluding the transaction acts on behalf of the couple (with the tacit consent of the other
spouse). In other words the said presumption is proposed to be changed from imperative to
dispositive form.
Certain difficulties may arise with the regulation of obligations of spouses in the event of
division of property after divorce. There may be situations when the termination of marriage
is subject to various obligations, and the consequences of their failure occurred after the
divorce. If a participant commitment was marriage, the husband and wife responsible as
solidary debtors. The same is the case when the couple was a creditor in the commitment —
they act as solidary creditors.
But if a party of a commitment was one of the spouses, the situation changes, because we
must prove that he acted in the interests of the family (spouses). So to avoid the negative
consequences of such situations it’s proposed in the marriage contract to regulate the effects
of external binding relations of spouses in case of divorce and division of property. In
addition, the Family Code of Ukraine (eg, Art. 93) should contain the provision that the terms
of the marriage contract can not violate the rights of creditors and parties of the marriage
contract.
Key words: a marriage contract, spouses, binding relations, using of dwelling, a right to
maintenance, alimony obligations, obligations under the division of property.
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