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Ó ñòàòò³ àíàë³çóþòüñÿ îñîáëèâîñò³ çàõèñòó ñóá’ºêòèâíèõ ïðàâ ó÷àñíèê³â äîãîâ³ðíèõ
â³äíîñèí. Àâòîð íàãîëîøóº íà ï³äâèùåíí³ ðîë³ äîãîâ³ðíèõ ïðàâîâ³äíîñèí ñåðåä ³íøèõ
þðèäè÷íèõ çâ’ÿçê³â ì³æ îñîáàìè. Äîñë³äæóþòüñÿ ³ñíóþ÷³ â íàóö³ öèâ³ëüíîãî ïðàâà ï³äõî-
äè äî êëàñèô³êàö³¿ ñïîñîá³â çàõèñòó äîãîâ³ðíèõ ïðàâ. Îêðåìà óâàãà ïðèä³ëåíà ïðèìóñîâî-
ìó âèêîíàííþ îáîâ’ÿçêó â íàòóð³ òà ñòÿãíåííþ çàáîðãîâàíîñò³ ÿê ñïîñîáàì çàõèñòó
äîãîâ³ðíèõ ïðàâ, à òàêîæ ñóäîâ³é ïðàêòèö³ çàñòîñóâàííÿ â³äïîâ³äíèõ ïîëîæåíü Öèâ³ëü-
íîãî êîäåêñó Óêðà¿íè (äàë³ — ÖÊ).
Êëþ÷îâ³ ñëîâà: çàõèñò ñóá’ºêòèâíèõ öèâ³ëüíèõ ïðàâ, ñïîñîáè çàõèñòó äîãîâ³ðíèõ ïðàâ,
ïðèìóñîâå âèêîíàííÿ îáîâ’ÿçêó â íàòóð³, ñòÿãíåííÿ çàáîðãîâàíîñò³, ñóäîâà ïðàêòèêà.

Ç ÷àñó ïîÿâè çîáîâ’ÿçàíü ÿê ïðèâàò-
íî-ïðàâîâî¿ êîíñòðóêö³¿ ñïîñòåð³ãàºòüñÿ
ñò³éêà òåíäåíö³ÿ äî ïîñèëåííÿ ðîë³ äîãî-
âîðó òà çá³ëüøåííÿ ïèòîìî¿ âàãè äîãîâ³ð-
íèõ ïðàâîâ³äíîñèí ñåðåä ³íøèõ â³äíîñ-
íèõ þðèäè÷íèõ çâ’ÿçê³â ì³æ îñîáàìè. Ó
ïðàäàâí³ ÷àñè á³ëüø³ñòü çîáîâ’ÿçàíü âè-
íèêàëî ç äåë³êò³â, à äîãîâîðè ïåðåäáà÷à-
ëè íàÿâí³ñòü íåðîçðèâíîãî îñîáèñòîãî
çâ’ÿçêó êðåäèòîðà ç áîðæíèêîì, ùî íà-
êëàäàëî â³äáèòîê ÿê íà âèêîíàííÿ çîáî-
â’ÿçàííÿ, òàê ³ íà â³äïîâ³äàëüí³ñòü çà
éîãî íåâèêîíàííÿ, ÿêà ìàëà õàðàêòåð
îñîáèñòîãî ïîêàðàííÿ. Àëå â³äòîä³, êîëè
ó çîáîâ’ÿçàíí³ ïî÷àëè âáà÷àòè ìàéíî-
âèé, à íå îñîáèñò³ñíèé åëåìåíò, ñòð³ìêî
ðîçãîðíóëèñÿ ñàìå äîãîâ³ðí³ çîáîâ’ÿçàí-
íÿ, ùî â³ä³ãðàëî ïðîâ³äíó ðîëü ó ñòàíîâ-
ëåíí³ ðèíêîâî¿ åêîíîì³êè, îñê³ëüêè
øâèäêèé òîðãîâåëüíèé îáîðîò ðàçîì ³ç
ïðàâîì âëàñíîñò³ º ìàéíîâèì ï³ä´ðóíòÿì
âêàçàíî¿ ñèñòåìè ãîñïîäàðþâàííÿ.

Ïðàêòè÷íî ùîäî êîæíîãî ïîéìåíîâà-
íîãî äîãîâîðó íîðìè öèâ³ëüíîãî çàêîíî-
äàâñòâà âñòàíîâëþþòü ÿê³ñü îñîáëèâ³
ñïîñîáè çàõèñòó òà óìîâè ¿õ çàñòîñóâàí-
íÿ. Ó íåïîéìåíîâàíèõ äîãîâîðàõ ñòîðî-
íè, ÿê ïðàâèëî, íàìàãàþòüñÿ ñàìîñò³éíî
ïåðåäáà÷àòè âåëèêèé ñïåêòð ïðàâîâèõ
ìîæëèâîñòåé çàõèñòó ñâî¿õ ïðàâ â³ä ïî-
ðóøåííÿ ¿õ ³íøîþ ñòîðîíîþ çîáîâ’ÿçàí-
íÿ, óñâ³äîìëþþ÷è, ùî çàñòîñóâàííÿ ïå-
ðåäáà÷åíèõ ó çàêîí³ ñïîñîá³â ìîæå
âèÿâèòèñÿ ïðîáëåìíèì ç ð³çíèõ ïðè÷èí.

Ó ö³é ÷àñòèí³ êîðèñíèì ìîæå áóòè
ïðîâåäåííÿ ïåâíî¿ êîíñîë³äàö³¿ ñïîñîá³â
çàõèñòó, õàðàêòåðíèõ äëÿ äîãîâ³ðíèõ çî-
áîâ’ÿçàíü. Ó ë³òåðàòóð³ º òàê³ ñïðîáè.
Òàê, ß. Â. Ï’ÿíîâà äî íàéïîøèðåí³øèõ
ñïîñîá³â çàõèñòó óïîâíîâàæåíî¿ îñîáè
(êðåäèòîðà) ó äîãîâ³ðíèõ çîáîâ’ÿçàííÿõ
ïðîïîíóº â³äíîñèòè à) ïðèìóñ áîðæíèêà
âèêîíàòè îáîâ’ÿçîê ó íàòóð³; á) ïðèïè-
íåííÿ äîãîâîðó; â) çàñòîñóâàííÿ ì³ð â³ä-
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ïîâ³äàëüíîñò³ (ïåðåâàæíî, â³äøêîäóâàí-
íÿ çáèòê³â); ã) çàñòîñóâàííÿ ³íøèõ çàõî-
ä³â, ïåðåäáà÷åíèõ äîãîâîðîì àáî çàêîíîì
[1, c. 128]. Äëÿ òàêî¿ êëàñèô³êàö³¿ º ï³ä-
ñòàâè, âîäíî÷àñ âîíà çàëèøàºòüñÿ äî
ïåâíî¿ ì³ðè óìîâíîþ. Ñåðåä ³íøîãî, ñë³ä
â³äçíà÷èòè, ùî çàñòîñóâàííÿ ì³ð â³äïî-
â³äàëüíîñò³, ÿê³ âèä³ëåí³ àâòîðîì â îêðå-
ìèé ñïîñ³á çàõèñòó, ïåðåäáà÷àº ïîêëà-
äåííÿ íà ïîðóøíèêà íåãàòèâíèõ
íàñë³äê³â ñâîº¿ ïîâåä³íêè ó ôîðì³ äîäàò-
êîâîãî îáîâ’ÿçêó ìàéíîâîãî õàðàêòåðó.
Â³äòàê, çàñòîñóâàííÿ çàõîä³â â³äïîâ³-
äàëüíîñò³ äî ïîðóøíèêà, çîêðåìà ñòÿã-
íåííÿ íåóñòîéêè, ö³ëêîì ìîæå áóòè êâà-
ë³ô³êîâàíå ÿê ïðèìóñîâå âèêîíàííÿ îáî-
â’ÿçêó â íàòóð³.

Ðàçîì ç òèì, ç íàóêîâî¿ òî÷êè çîðó,
ï³äõ³ä ß. Â. Ï’ÿíîâî¿ ìîæíà ñïðèéíÿòè,
âðàõîâóþ÷è, ùî ç îãëÿäó íà àíàë³ç îñîá-
ëèâîñòåé çàõèñòó äîãîâ³ðíèõ ïðàâ º äî-
âîë³ åôåêòèâíèì äîñë³äæåííÿ íàéïîøè-
ðåí³øèõ ñïîñîá³â çàõèñòó, ÿê³ çàñòîñîâó-
þòüñÿ ò³ëüêè àáî ïåðåâàæíî ó äîãîâ³ð-
íèõ çîáîâ’ÿçàííÿõ.

Çîêðåìà, ïåâí³ ïðîáëåìè ³ñíóþòü ó çà-
ñòîñóâàíí³ òàêîãî ñïîñîáó çàõèñòó öè-
â³ëüíèõ ïðàâ ó ñôåð³ äîãîâ³ðíèõ â³äíî-
ñèí, ÿê ïðèìóñîâå âèêîíàííÿ îáîâ’ÿçêó
â íàòóð³ (ï. 5 ÷. 2 ñò. 16 ÖÊ).

Ö³ëêîì ïîãîäæóþ÷èñü ç À. Ã. Êàðà-
ïºòîâèì â òîìó, ùî íå ìîæíà îáìåæóâà-
òè ñôåðó çàñòîñóâàííÿ â³äïîâ³äíîãî ïîçî-
âó ëèøå äîãîâ³ðíèìè çîáîâ’ÿçàííÿìè,
îñê³ëüêè â çàêîí³ â³äñóòí³ îáìåæåííÿ íà
çàñòîñóâàííÿ öüîãî ñïîñîáó çàõèñòó â ³í-
øèõ öèâ³ëüíî-ïðàâîâèõ çîáîâ’ÿçàííÿõ
[2, c. 54], âò³ì, ìîæíà ñòâåðäæóâàòè, ùî
ïåðåâàæíó ñôåðó çàñòîñóâàííÿ öüîãî
ñïîñîáó çàõèñòó ñòàíîâëÿòü ñàìå äîãîâ³ð-
í³ çîáîâ’ÿçàííÿ.

Âêàçàíèé ñïîñ³á çàõèñòó â íàóö³ öè-
â³ëüíîãî ïðàâà ùå ç äîðåâîëþö³éíèõ ÷à-
ñ³â ñóïðîâîäæóâàâñÿ äèñêóñ³ºþ ùîäî
éîãî çíà÷åííÿ äëÿ äîãîâ³ðíèõ çîáîâ’ÿ-
çàíü, ÿêå íåð³äêî çàïåðå÷óâàëîñÿ àâòî-
ðèòåòíèìè öèâ³ë³ñòàìè. Òàê, Ã. Ô. Øåð-
øåíåâè÷ â³äçíà÷àâ, ùî îñê³ëüêè
àêòèâíèé ñóá’ºêò ìàº ïðàâî íà ä³¿ ïàñèâ-
íîãî ñóá’ºêòà, à íå íà éîãî îñîáèñò³ñòü ÷è
âîëþ, òî â³í íå ìîæå ïðèìóøóâàòè äî
âèêîíàííÿ çà äîïîìîãîþ âëàñíèõ ñèë ÷è

çà ñïðèÿííÿ óðÿäîâèõ îðãàí³â. Â³í ìàº
ò³ëüêè ïðàâî âèìàãàòè â³ä áîðæíèêà âè-
êîíàííÿ, ç çàãðîçîþ ñòÿãíóòè ç óñüîãî
éîãî ìàéíà ö³íí³ñòü íåçä³éñíåíîãî ³íòå-
ðåñó. Òîìó íå ìîæíà ñèëîþ â³ä³áðàòè ó
ïðîäàâöÿ ïðîäàíó ð³÷, ïîêè âîíà íå áóëà
ïåðåäàíà, íå ìîæíà ñèëîþ ïðèìóñèòè
âèêîíóâàòè óçãîäæåí³ ðîáîòè çà äîãîâî-
ðîì îñîáèñòîãî íàéìó [3, c. 4].

Íàòîì³ñòü, É. Î. Ïîêðîâñüêèé ââàæàâ
òàê³ ïîãëÿäè íàäàííÿì íàäì³ðíîãî çíà-
÷åííÿ ìîìåíòó ñòÿãíåííÿ âíàñë³äîê ³äå-
àë³çóâàííÿ ðîçóì³ííÿ çîáîâ’ÿçàííÿ ÿê
çàñîáó äëÿ îòðèìàííÿ ãðîøîâî¿ ñóìè ç
ìàéíà áîðæíèêà. Â³í çàóâàæóâàâ, ùî âè-
ìîãà êðåäèòîðà ïðî ïåðåäà÷ó éîìó â íà-
òóð³ ïðèäáàíî¿ ðå÷³, ÿêùî âîíà çíàõî-
äèòüñÿ ó áîðæíèêà, ÷è ïåðåäà÷ó éîìó
çäàíî¿ êâàðòèðè, ÿêùî âîíà ùå í³êèì íå
çàéíÿòà, ñïèðàºòüñÿ íà éîãî çîáîâ’ÿçàëü-
íå ïðàâî, â ñèëó ÿêîãî áîðæíèê çîáîâ’ÿ-
çàíèé äî òàêî¿ ïåðåäà÷³. Äî ÿêèõ çàñîá³â
çâåðíåòüñÿ ïðàâî äëÿ ïðèìóøóâàííÿ âè-
êîíàííÿ? Öå ïèòàííÿ íå ñóòíîñò³ çîáî-
â’ÿçàííÿ, à ïðàêòè÷íî¿ äîö³ëüíîñò³. Òåî-
ðåòè÷íî íàéâäàë³øèì çàñîáîì áóäå òà-
êèé, ÿêèé íàäàñòü êðåäèòîðó ñàìå òå, ùî
ñòàíîâèòü çì³ñò çîáîâ’ÿçàííÿ, ³ òàì, äå
öå ìîæëèâî ç òåõí³÷íî¿ òî÷êè çîðó, äëÿ
ïðàâà íåìàº æîäíèõ ï³äñòàâ â³äìîâèòèñÿ
â³ä âèêîíàííÿ â íàòóð³. Ëèøå òàì, äå
öå íåìîæëèâî ÷è íåäîö³ëüíî, äîâîäèòüñÿ
çàäîâîëüíÿòèñÿ íåïðÿìèìè çàñîáàìè
[4, c. 239—241].

²ñòîð³ÿ ðîçâèòêó ïðèâàòíîãî ïðàâà ºâ-
ðîïåéñüêèõ êðà¿í, ç ïðàâîì ÿêèõ ñïîð³ä-
íåíà â³ò÷èçíÿíà ïðàâîâà ñèñòåìà, ñâ³ä-
÷èòü ïðî òå, ùî â ê³íöåâîìó ðàõóíêó
ïåðåâàãà áóëà â³ääàíà ³äåÿì, ÿê³ çàõèùà-
ëèñÿ É. Î. Ïîêðîâñüêèì. ²íøà ñïðàâà,
ùî â óìîâàõ ðèíêîâî¿ åêîíîì³êè îòðè-
ìàííÿ ãðîøîâîãî åêâ³âàëåíòà ÷àñòî ð³â-
íîçíà÷íå îòðèìàííþ âèêîíàííÿ â íàòó-
ð³, îñê³ëüêè â óìîâàõ ðèíêó êðåäèòîðó
ìîæå áóòè çðó÷í³øå òà øâèäøå îòðèìà-
òè ãðîø³ â³ä áîðæíèêà òà ïðèäáàòè íåîá-
õ³äíèé òîâàð íà ðèíêó, àí³æ âèìàãàòè
ïðèìóñîâîãî âèêîíàííÿ îáîâ’ÿçêó â íà-
òóð³. Â³äòàê, çàõèùàþ÷è ïðàâî êðåäèòî-
ðà íà îòðèìàííÿ âèêîíàííÿ â íàòóð³,
ïðàâî íàäàº éîìó âèá³ð ì³æ òàêèì âèêî-
íàííÿì òà â³äøêîäóâàííÿì çáèòê³â, çàâ-
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äàíèõ íåâèêîíàííÿì [5, c. 242]. Óò³ì, ÿê
ìîæíà ïåðåñâ³ä÷èòèñÿ, öåé âèá³ð ëåæèòü
âèêëþ÷íî â ïëîùèí³ åêîíîì³÷íèõ ìîòè-
â³â êðåäèòîðà òà çàëåæèòü â³ä éîãî âèáî-
ðó (ðîçñóäó). Ïðàâî í³ÿê íå îáìåæóº é íå
ïîâèííî îáìåæóâàòè êðåäèòîðà âèìàãà-
òè âèêîíàííÿ áîðæíèêîì çîáîâ’ÿçàííÿ ó
ïðèìóñîâîìó ïîðÿäêó.

ßê çàóâàæóâàëè Ê. Öâàéãåðò òà
Õ. Êüîòö, ó êðà¿íàõ í³ìåöüêî¿ ïðàâîâî¿
ñ³ì’¿ êðåäèòîð ìîæå çâåðíóòèñÿ äî ñóäó ç
ïîçîâîì ïðî âèêîíàííÿ äîãîâîðó. Ìîæ-
ëèâ³ñòü ïîçîâíîãî çàõèñòó ñòàíîâèòü ñóò-
í³ñòü ïðèðîäè çîáîâ’ÿçàííÿ òà ââàæàºòü-
ñÿ íàñò³ëüêè àêñ³îìàòè÷íîþ, ùî íàâ³òü
ïðÿìî íå âðåãóëüîâàíà çàêîíîäàâñòâîì.
ßêùî § 241 Í³ìåöüêîãî öèâ³ëüíîãî óëî-
æåííÿ ïåðåäáà÷àº, ùî êðåäèòîð â ñèëó
çîáîâ’ÿçàëüíèõ â³äíîñèí íàä³ëåíèé ïðà-
âîì âèìàãàòè â³ä áîðæíèêà âèêîíàííÿ
äîãîâîðó, òî öå îçíà÷àº äëÿ íüîãî òàêîæ ³
ìîæëèâ³ñòü âèìàãàòè çàõèñòó ñâî¿õ ïðàâ
÷åðåç ñóä, ÿêèé ìîæå ïðèéíÿòè â³äïîâ³ä-
íå ð³øåííÿ, ñïðÿìîâàíå íà âèêîíàííÿ
äîãîâîðó. Ïðè öüîìó äîïóñêàþòüñÿ é ñó-
äîâ³ ð³øåííÿ ïðî â³ä³áðàííÿ ðóõîìî¿ ðå÷³
÷è ïðèìóñîâå ïîçáàâëåííÿ ïðàâà íà íåðó-
õîì³ñòü, ÿê³ â ïîäàëüøîìó ïåðåäàþòüñÿ
âëàäîþ êðåäèòîðó [6, ñ. 200—202].

Ç öèìè çàñàäàìè óçãîäæóþòüñÿ ïðè-
ïèñè ÷èííîãî Öèâ³ëüíîãî êîäåêñó Óêðà¿-
íè. Â³äïîâ³äíî äî ÷. 1 ñò. 620 ÖÊ ó ðàç³
íåâèêîíàííÿ áîðæíèêîì îáîâ’ÿçêó ïåðå-
äàòè êðåäèòîðîâ³ ó âëàñí³ñòü àáî ó êîðèñ-
òóâàííÿ ð³÷, âèçíà÷åíó ³íäèâ³äóàëüíèìè
îçíàêàìè, êðåäèòîð ìàº ïðàâî âèòðåáó-
âàòè öþ ð³÷ ó áîðæíèêà òà âèìàãàòè ¿¿
ïåðåäàííÿ â³äïîâ³äíî äî óìîâ çîáîâ’ÿ-
çàííÿ. Òàêà ïîçèö³ÿ çàêîíîäàâöÿ º ö³ë-
êîì îá´ðóíòîâàíîþ, îñê³ëüêè íåìàº ïî-
òðåáè ñïîä³âàòèñÿ íà äîáðó âîëþ áîðæ-
íèêà ùîäî âèêîíàííÿ éîãî äîãîâ³ðíîãî
îáîâ’ÿçêó, ï³äòâåðäæåíîãî ð³øåííÿì ñó-
äó, ÿêùî âèêîíàòè çîáîâ’ÿçàííÿ ìîæíà
ó ïðèìóñîâîìó ïîðÿäêó áåç âîëåâèÿâëåí-
íÿ áîðæíèêà.

Âîäíî÷àñ àíàë³ç ñóäîâî¿ ïðàêòèêè
ñâ³ä÷èòü ïðî òå, ùî ó÷àñíèêè öèâ³ëüíèõ
ïðàâîâ³äíîñèí íå ïîâíîþ ì³ðîþ ðå-
àë³çóþòü çàõèñíèé ïîòåíö³àë ñò. 620 ÖÊ,
à ñóäè íå çàâæäè â³ðíî ³íòåðïðåòóþòü òà
çàñòîñîâóþòü âêàçàíó íîðìó.

Òàê, â îäí³é ç³ ñïðàâ ÏÀÒ «Êè¿âåíåð-
ãî» çâåðíóëîñÿ äî ãîñïîäàðñüêîãî ñóäó ç
ïîçîâîì äî ÏÀÒ «Êîðïîðàö³ÿ Óêðæèë-
áóä» ïðî çîáîâ’ÿçàííÿ â÷èíèòè ä³¿, à ñà-
ìå — ïåðåäàòè ìàéíî çà äîãîâîðîì êó-
ï³âë³-ïðîäàæó, òà ñòÿãíåííÿ øòðàôó.
Â îá´ðóíòóâàííÿ ïîçîâíèõ âèìîã ïîçè-
âà÷ çàçíà÷àâ, ùî â³äïîâ³äà÷ ó ïîðóøåí-
íÿ ñâî¿õ îáîâ’ÿçê³â òà òåðì³í³â, âñòàíîâ-
ëåíèõ óêëàäåíèì ì³æ ñòîðîíàìè äîãî-
âîðîì êóï³âë³-ïðîäàæó, íå ïåðåäàâ ïîçè-
âà÷ó ìàéíî, âèçíà÷åíå äîãîâîðîì òà äî-
äàòêîì äî íüîãî.

Ð³øåííÿì ãîñïîäàðñüêîãî ñóäó ì³ñòà
Êèºâà, çàëèøåíèì áåç çì³í ïîñòàíîâîþ
Êè¿âñüêîãî àïåëÿö³éíîãî ãîñïîäàðñüêîãî
ñóäó, ïîçîâí³ âèìîãè çàäîâîëåíî ïîâ-
í³ñòþ, â òîìó ÷èñë³ íà ï³äñòàâ³ ñò. 620
ÖÊ.

Çàëèøàþ÷è áåç çì³í ïðèéíÿò³ ó ñïðà-
â³ ñóäîâ³ ð³øåííÿ, Âèùèé ãîñïîäàðñüêèé
ñóä âèõîäèâ ç òîãî, ùî çã³äíî ç³ ñò. 665
ÖÊ ó ðàç³, ÿêùî ïðîäàâåöü â³äìîâèâ-
ñÿ ïåðåäàòè ð³÷, âèçíà÷åíó ³íäèâ³äóàëü-
íèìè îçíàêàìè, ïîêóïåöü ìàº ïðàâî
ïðåä’ÿâèòè âèìîãè â³äïîâ³äíî äî ñò. 620
ÖÊ. Öÿ ñòàòòÿ âñòàíîâëþº, ùî ïðè íåâè-
êîíàíí³ áîðæíèêîì îáîâ’ÿçêó ïåðåäàòè
êðåäèòîðîâ³ ó âëàñí³ñòü àáî êîðèñòóâàí-
íÿ ð³÷, âèçíà÷åíó ³íäèâ³äóàëüíèìè îçíà-
êàìè, êðåäèòîð ìàº ïðàâî âèòðåáóâàòè
öþ ð³÷ ó áîðæíèêà òà âèìàãàòè ¿¿ ïåðå-
äàííÿ â³äïîâ³äíî äî óìîâ çîáîâ’ÿçàííÿ.
Ñóäàìè ïîïåðåäí³õ ³íñòàíö³é âñòàíîâëå-
íî, ùî ïðåäìåòîì óêëàäåíîãî ì³æ ñòîðî-
íàìè äîãîâîðó êóï³âë³-ïðîäàæó áóëî
ñï³ðíå ³íäèâ³äóàëüíî âèçíà÷åíå ìàéíî,
âîíî íå áóëî ïåðåäàíî â³äïîâ³äà÷åì
áóäü-ÿêèì òðåò³ì îñîáàì ó âëàñí³ñòü àáî
â êîðèñòóâàííÿ, ó çâ’ÿçêó ç ÷èì ñóäè
ä³éøëè îá´ðóíòîâàíîãî âèñíîâêó, ùî ïî-
çîâí³ âèìîãè ÏÀÒ «Êè¿âåíåðãî» ïðî çî-
áîâ’ÿçàííÿ â³äïîâ³äà÷à ïåðåäàòè âèçíà-
÷åíå äîãîâîðîì ìàéíî º ïðàâîì³ðíèìè,
îá´ðóíòîâàíèìè òà â³äïîâ³äàþòü ñïîñî-
áàì çàõèñòó öèâ³ëüíèõ ïðàâ [7] (êóðñèâ
ì³é — Î. Ê.).

Ç íàâåäåíîãî âèïëèâàº, ùî ïðåäìåòîì
ïîçîâó ó ö³é ñïðàâ³ áóâ ñàìå îáîâ’ÿçîê
â³äïîâ³äà÷à ïåðåäàòè ïîçèâà÷ó âèçíà÷åíå
äîãîâîðîì ìàéíî, ÿêèé ãîñïîäàðñüê³ ñóäè
âèçíàëè çàêîííèì íà ï³äñòàâ³ ñò. 620
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ÖÊ. Îäíàê çàçíà÷èìî, ùî ó ïðèïèñàõ
âêàçàíî¿ ñòàòò³ íå éäåòüñÿ ïðî òàê çâàíå
«ñïîíóêàííÿ» áîðæíèêà äî âèêîíàííÿ
çîáîâ’ÿçàííÿ.

Â ³íø³é ñïðàâ³ ïîçèâà÷ ÒÎÂ «Àãðîô³ð-
ìà Àëüÿíñ» çàÿâèâ âèìîãè ïðî âèëó÷åí-
íÿ ó ÒÎÂ «Äóêëà» (â³äïîâ³äà÷) òà ïåðå-
äàííÿ ïîçèâà÷ó ïîãîë³â’ÿ âåëèêî¿
ðîãàòî¿ õóäîáè â ê³ëüêîñò³ 714 ãîë³â çà
ïåðåë³êîì, õî÷à é äîïóñòèâ ñóìí³âíå ïî-
ºäíàííÿ ¿õ ç âèìîãàìè ïðî âèçíàííÿ ïðà-
âà âëàñíîñò³ íà ìàéíî.

Ñêàñîâóþ÷è ñóäîâ³ ð³øåííÿ ïðî çàäî-
âîëåííÿ ïîçîâíèõ âèìîã, ìîòèâîâàíèõ â
òîìó ÷èñë³ ïîëîæåííÿìè ñò. 620 ÖÊ, Âè-
ùèé ãîñïîäàðñüêèé ñóä ä³éøîâ âèñíîâêó
ïðî òå, ùî ïðåäìåòîì ñïîðó º íåâèêîíàí-
íÿ â³äïîâ³äà÷åì, ÿê ïðîäàâöåì, çîáîâ’ÿ-
çàííÿ çà äîãîâîðîì êóï³âë³-ïðîäàæó ç
ïåðåäà÷³ ïîçèâà÷åâ³, ÿê ïîêóïöåâ³, ïðî-
äàíîãî òîâàðó. Ïðè öüîìó çàãàëüí³ ïðà-
âîâ³ íàñë³äêè ïîðóøåííÿ çîáîâ’ÿçàííÿ ó
âèãëÿä³ ïðèïèíåííÿ çîáîâ’ÿçàííÿ âíà-
ñë³äîê îäíîñòîðîííüî¿ â³äìîâè àáî ðî-
ç³ðâàííÿ äîãîâîðó, çì³íè óìîâ çîáîâ’ÿ-
çàííÿ, ñïëàòè íåóñòîéêè, â³äøêîäó-
âàííÿ çáèòê³â òà ìîðàëüíî¿ øêîäè ïåðåä-
áà÷åí³ íîðìîþ ñò. 611 ÖÊ. Êîíêðåòí³ íà-
ñë³äêè íåâèêîíàííÿ îáîâ’ÿçêó ïåðåäàòè
ð³÷, âèçíà÷åíó ³íäèâ³äóàëüíèìè îçíàêà-
ìè, ³ â³äìîâè ïðîäàâöÿ ïåðåäàòè òîâàð çà
äîãîâîðîì êóï³âë³-ïðîäàæó âñòàíîâëåí³
íîðìàìè ñòàòò³ 620, 665 ÖÊ, çà ïðèïèñà-
ìè ÿêèõ ó ðàç³ â³äìîâè ïðîäàâöÿ ïåðåäà-
òè ïðîäàíèé òîâàð ïîêóïåöü ìàº ïðàâî
â³äìîâèòèñÿ â³ä äîãîâîðó êóï³âë³-ïðîäà-
æ³, à ÿêùî ïðîäàâåöü â³äìîâèâñÿ ïåðåäà-
òè ð³÷, âèçíà÷åíó ³íäèâ³äóàëüíèìè îçíà-
êàìè, ïîêóïåöü ìàº ïðàâî ïðåä’ÿâèòè
ïðîäàâöåâ³ âèìîãè ¿¿ ïåðåäàííÿ â³äïî-
â³äíî äî óìîâ çîáîâ’ÿçàííÿ [8] (âèä³ëåíî
ÂÃÑÓ — Î. Ê.).

Ó ö³é ñïðàâ³, íåçâàæàþ÷è íà òå, ùî
ïðåäìåò ïîçîâó áóâ âèçíà÷åíèé â³äïîâ³ä-
íî äî áóêâàëüíîãî çì³ñòó ñò. 620 ÖÊ, ñóä
êàñàö³éíî¿ ³íñòàíö³¿ ä³éøîâ âèñíîâêó,
ùî íàâåäåíà íîðìà ìàòåð³àëüíîãî ïðàâà
ïåðåäáà÷àº ñàìå ïðåä’ÿâëåííÿ ïîçèâà÷åì
âèìîãè äî â³äïîâ³äà÷à ïðî ïåðåäàííÿ ðå-
÷³, òîáòî ïî ñóò³ ïðî «ñïîíóêàííÿ» â³äïî-
â³äà÷à ïåðåäàòè ð³÷.

Ç òàêèì ï³äõîäîì Âèùîãî ãîñïîäàð-

ñüêîãî ñóäó Óêðà¿íè íå ìîæíà ïîãîäèòè-
ñÿ, îñê³ëüêè â³í íå ïîâíîþ ì³ðîþ
â³äïîâ³äàº ñïîñîáó çàõèñòó, ïåðåäáà÷åíî-
ìó ñò. 620 ÖÊ. Ñèñòåìíèé àíàë³ç íîðì
ï. 5 ÷. 2 ñò. 16, ñòàòò³ 620, 621 òà 622 ÖÊ
äàº ï³äñòàâè ñòâåðäæóâàòè, ùî ïðèìóñî-
âå âèêîíàííÿ îáîâ’ÿçêó â íàòóð³ âèñòóïàº
ñïåöèô³÷íèì ñïîñîáîì çàõèñòó ñóá’ºê-
òèâíèõ ïðàâ, ÿêèé ìîæå ìàòè ð³çí³ ïðîÿ-
âè çàëåæíî â³ä çì³ñòó çîáîâ’ÿçàííÿ, ùî
³ñíóº ì³æ ñòîðîíàìè ïðàâîâîãî êîíôë³ê-
òó. Ó ñò. 620 ÖÊ êðåäèòîðó äîçâîëåíî âè-
ìàãàòè â³ä äåðæàâè ïðèìóñîâîãî â³ä³-
áðàííÿ ³íäèâ³äóàë³çîâàíî¿ ðå÷³ ó áîðæíè-
êà â íàòóð³ òà ïåðåäà÷³ ¿¿ êðåäèòîðó, ³ ñà-
ìå ó òàê³é ôîðì³ ñóäàì äîö³ëüíî çàñòîñî-
âóâàòè òàêèé ñïîñ³á çàõèñòó, ÿê ïðè-
ìóñîâå âèêîíàííÿ îáîâ’ÿçêó â íàòóð³.

Îäíàê öå ìîæå ñòîñóâàòèñÿ ò³ëüêè òàê
çâàíèõ çîáîâ’ÿçàíü dare («íàäàòè»),
îñê³ëüêè ó çîáîâ’ÿçàííÿõ çðîáèòè ÷è íå
ðîáèòè ùîñü ³íòåðåñ êðåäèòîðà ïîâ’ÿçà-
íèé ñàìå ç ä³ÿìè áîðæíèêà, à íå ïåâíèì
îá’ºêòîì öèâ³ëüíèõ ïðàâ (íàïðèêëàä,
çà íåâèêîíàíèì äîãîâîðîì ïðî íàäàííÿ
ïîñëóã, íà â³äì³íó â³ä äîãîâîðó êóï³âë³-
ïðîäàæó, íå ìîæíà ùîñü â³äáèðàòè â
ïðèíöèï³). Â³äòàê â ìåæàõ îñòàíí³õ çî-
áîâ’ÿçàíü âèçíà÷åíèé ó ï. 5 ÷. 2 ñò. 16
ÖÊ ñïîñ³á çàõèñòó ðåàë³çóºòüñÿ øëÿõîì
ïðèéíÿòòÿ ñóäîâîãî ð³øåííÿ ïðî çîáî-
â’ÿçàííÿ â³äïîâ³äà÷à â÷èíèòè ïåâí³ ä³¿.
Îñîáëèâ³ñòþ öüîãî ñïîñîáó çàõèñòó º òå,
ùî ï³ä ÷àñ âèêîíàííÿ òàêîãî ñóäîâîãî
ð³øåííÿ äåðæàâà íå âïðàâ³ çàñòîñîâóâà-
òè ô³çè÷íèé ïðèìóñ (íàñèëüñòâî) íàä
áîðæíèêîì äëÿ çàáåçïå÷åííÿ âèêîíàííÿ
íèì ñâîãî îáîâ’ÿçêó, îäíàê ìîæå ñòèìó-
ëþâàòè âèêîíàííÿ çà äîïîìîãîþ çàñòîñó-
âàííÿ øòðàôíèõ ãðîøîâèõ ñòÿãíåíü äî
áîðæíèêà òà, çà íàÿâíîñò³ ïåðåäáà÷åíèõ
çàêîíîì óìîâ, ïåðåñë³äóâàòè áîðæíèêà â
ìåæàõ êðèì³íàëüíî-ïðàâîâèõ â³äíîñèí
çà íåâèêîíàííÿ ñóäîâîãî ð³øåííÿ.

Óò³ì, íàâåäåíå íå çàâæäè âðàõîâóºòü-
ñÿ ñóäàìè òàêîæ ïðè ðîçãëÿä³ ñïîð³â ïðî
ïðèìóñîâå âèêîíàííÿ îáîâ’ÿçêó â íàòóð³
øëÿõîì ñïîíóêàííÿ â³äïîâ³äà÷à â÷èíè-
òè ïåâí³ ä³¿.

Òàê, â îäí³é ç³ ñïðàâ ÏÀÒ «²íôîðìà-
ö³éí³ êîìï’þòåðí³ ñèñòåìè» çâåðíóëîñÿ
äî ãîñïîäàðñüêîãî ñóäó ç ïîçîâîì äî äåð-
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æàâíîãî ï³äïðèºìñòâà «Íàö³îíàëüíà
àòîìíà åíåðãîãåíåðóþ÷à êîìïàí³ÿ
«Åíåðãîàòîì» ïðî çì³íó óìîâ äîãîâîðó â
÷àñòèí³ âèçíà÷åííÿ ö³íè òîâàðó íà ï³ä-
ñòàâ³ ñò. 652 ÖÊ. Ó ñâîþ ÷åðãó, â³äïî-
â³äà÷ çâåðíóâñÿ äî ãîñïîäàðñüêîãî ñóäó
³ç çóñòð³÷íèì ïîçîâîì äî ïîçèâà÷à, â
ÿêîìó ïðîñèâ çîáîâ’ÿçàòè îñòàííüîãî âè-
êîíàòè óìîâè äîãîâîðó ïðî ïîñòà÷àííÿ
òîâàðó â³äïîâ³äíî äî ñïåöèô³êàö³¿ ¹ 1.

Ð³øåííÿì ãîñïîäàðñüêîãî ñóäó ì³ñòà
Êèºâà, çàëèøåíèì áåç çì³í ïîñòàíîâîþ
Êè¿âñüêîãî àïåëÿö³éíîãî ãîñïîäàðñüêîãî
ñóäó, ó çàäîâîëåíí³ ïåðâ³ñíîãî ïîçîâó áó-
ëî â³äìîâëåíî, à çóñòð³÷íèé ïîçîâ — çà-
äîâîëåíî ïîâí³ñòþ.

Ñêàñîâóþ÷è ñóäîâ³ ð³øåííÿ â ÷àñòèí³
çàäîâîëåííÿ çóñòð³÷íèõ ïîçîâíèõ âèìîã
òà íàïðàâëÿþ÷è ñïðàâó â ö³é ÷àñòèí³ íà
íîâèé ðîçãëÿä äî ì³ñöåâîãî ãîñïîäàð-
ñüêîãî ñóäó, Âèùèé ãîñïîäàðñüêèé ñóä
Óêðà¿íè çàçíà÷èâ, ùî çàÿâëåíà âèìîãà
ïðî çîáîâ’ÿçàííÿ â³äïîâ³äà÷à âèêîíàòè
óìîâè äîãîâîðó øëÿõîì ïîñòà÷àííÿ òî-
âàðó â³äïîâ³äíî äî ñïåöèô³êàö³¿ ¹ 1 íå
ìîæå áóòè âèêîíàíà ó ïðèìóñîâîìó ïî-
ðÿäêó, îñê³ëüêè â³äñóòí³é ìåõàí³çì âè-
êîíàííÿ òàêîãî ð³øåííÿ. Ãîñïîäàðñüê³
ñóäè íå ç’ÿñóâàëè ïèòàííÿ ç ïðèâîäó îá-
ðàíîãî ïîçèâà÷åì çà çóñòð³÷íèì ïîçîâîì
ñïîñîáó çàõèñòó ñâîãî ïîðóøåíîãî ïðàâà
ùîäî çîáîâ’ÿçàííÿ â³äïîâ³äà÷à ïîñòàâè-
òè òîâàð â³äïîâ³äíî äî ñïåöèô³êàö³¿ ¹ 1,
âèõîäÿ÷è ç ïðèïèñ³â öèâ³ëüíîãî çàêîíî-
äàâñòâà ó âçàºìîçâ’ÿçêó ç ìîæëèâ³ñòþ
âèêîíàííÿ ïîçîâíèõ âèìîã ó ïðèìóñîâî-
ìó ïîðÿäêó, ÷èì ïîðóøèëè âèìîãè
ñò. 43 Ãîñïîäàðñüêîãî ïðîöåñóàëüíîãî
êîäåêñó Óêðà¿íè ùîäî âñåá³÷íîãî, ïîâíî-
ãî òà îá’ºêòèâíîãî ðîçãëÿäó â ñóäîâîìó
ïðîöåñ³ âñ³õ îáñòàâèí ñïðàâè â ¿õ ñóêóï-
íîñò³, êåðóþ÷èñü çàêîíîì [9] (âèä³ëåíî
ìíîþ — Î. Ê.).

Ó ïðîöåñ³ äîñë³äæåííÿ ïèòàííÿ ïðî
íàëåæíèé ñïîñ³á çàõèñòó ñóá’ºêòèâíîãî
öèâ³ëüíîãî ïðàâà âæå çâåðòàëàñÿ óâàãà
íà òå, ùî òàêèé ñïîñ³á çàõèñòó ïîâèíåí
ïðèçâîäèòè äî ôàêòè÷íîãî ðåàëüíîãî â³ä-
íîâëåííÿ ïðàâ ïîçèâà÷à, òîáòî çàáåçïå÷ó-
âàòè åôåêòèâí³ñòü çàõèñòó. Áåçóìîâíî,
åëåìåíòîì åôåêòèâíîñò³ ñïîñîáó çàõèñòó
º éîãî ïðàêòè÷íà çä³éñíåíí³ñòü, â òîìó

÷èñë³ ó ïðèìóñîâîìó ïîðÿäêó. Îäíàê
ïðèìóñîâå âèêîíàííÿ îáîâ’ÿçêó â íàòóð³
íå çàâæäè îçíà÷àº ôàêòè÷íå â÷èíåííÿ
ñàìå äåðæàâíèì âèêîíàâöåì ä³é, ùî ñòà-
íîâëÿòü çì³ñò îáîâ’ÿçêó. Çàñòîñóâàííÿ
ïðèìóñó äî áîðæíèêà º ö³ëêîì ìîæëè-
âèì øëÿõîì ñòèìóëþâàííÿ éîãî äî â÷è-
íåííÿ â³äïîâ³äíèõ ä³é çà äîïîìîãîþ òà-
êèõ ³íñòðóìåíò³â, ÿê ñòÿãíåííÿ âèêî-
íàâ÷îãî çáîðó (÷. 1 ñò. 28 Çàêîíó Óêðà¿íè
«Ïðî âèêîíàâ÷å ïðîâàäæåííÿ»), íàêëà-
äåííÿ íà áîðæíèêà øòðàô³â (÷. 2 ñò. 75
âèùåçàçíà÷åíîãî Çàêîíó), âíåñåííÿ ïî-
äàííÿ (ïîâ³äîìëåííÿ) ïðàâîîõîðîííèì
îðãàíàì äëÿ ïðèòÿãíåííÿ áîðæíèêà äî
â³äïîâ³äàëüíîñò³ çã³äíî ³ç çàêîíîì (÷àñ-
òèíè 2—3 ñò. 75 Çàêîíó Óêðà¿íè «Ïðî
âèêîíàâ÷å ïðîâàäæåííÿ»). Òàêèì ÷èíîì,
ïîâåðòàþ÷èñü äî íàâåäåíèõ âèñíîâê³â
Âèùîãî ãîñïîäàðñüêîãî ñóäó Óêðà¿íè,
ìîæíà ñòâåðäæóâàòè, ùî íàâ³òü ó ðàç³,
êîëè ñï³ðíå ìàéíî çà äîãîâîðîì íå áóëî
³íäèâ³äóàë³çîâàíå, ùî âèêëþ÷àº çàñòîñó-
âàííÿ ïîëîæåíü ñò. 620 ÖÊ ïðî â³ä³áðàí-
íÿ ðå÷³ ó áîðæíèêà, ñóä ìîæå âèíåñòè
ð³øåííÿ ïðî çîáîâ’ÿçàííÿ áîðæíèêà â÷è-
íèòè â³äïîâ³äí³ ä³¿, ïåðåäáà÷åí³ äîãîâî-
ðîì, à ìåõàí³çì ïðèìóñîâîãî âèêîíàííÿ
òàêîãî ð³øåííÿ ïåðåäáà÷åíèé ïðèïèñàìè
çàêîíîäàâñòâà ïðî âèêîíàííÿ ñóäîâèõ
ð³øåíü.

Ïðîáëåìè âèíèêàþòü ³ ïðè çàñòîñó-
âàíí³ òàêîãî ñïîñîáó çàõèñòó äîãîâ³ðíèõ
ñóá’ºêòèâíèõ ïðàâ, ÿê ñòÿãíåííÿ çàáîð-
ãîâàíîñò³. Éîìó òàêîæ ïðèòàìàíí³ óìî-
âè, ÿê³ ïåðåäáà÷åí³ äëÿ âñ³õ ³íøèõ âè-
ïàäê³â çàñòîñóâàííÿ ï. 5 ÷. 2 ñò. 16 ÖÊ
(òîáòî íàÿâí³ñòü ñóá’ºêòèâíîãî äîãîâ³ð-
íîãî ïðàâà âèìîãè òà íàÿâí³ñòü îáîâ’ÿç-
êó, íåâèêîíàíîãî íàëåæíèì ÷èíîì), îä-
íàê ñóäîâîþ ïðàêòèêîþ áóëè âèÿâëåí³
ïåâí³ îñîáëèâîñò³ ñòÿãíåííÿ çàáîðãîâà-
íîñò³ â ìåæàõ çîáîâ’ÿçàííÿ, âèðàæåíîãî
â ³íîçåìí³é âàëþò³.

Âîäíî÷àñ ó ñóäîâ³é ïðàêòèö³ íåð³äêî
âèíèêàþòü ïåâí³ òðóäíîù³.

Òàê, Âåðõîâíèé Ñóä Óêðà¿íè, ïåðå-
â³ðÿþ÷è äîâîäè çàÿâíèêà â îäí³é ç³
ñïðàâ â ÷àñòèí³ çàñòîñóâàííÿ ñò. 533 ÖÊ
ùîäî âàëþòè âèêîíàííÿ çîáîâ’ÿçàííÿ,
â³äçíà÷èâ íàñòóïíå. Çã³äíî ç³ ñò. 99 Êîí-
ñòèòóö³¿ Óêðà¿íè ãðîøîâîþ îäèíèöåþ
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Óêðà¿íè º ãðèâíÿ. Ãðèâíÿ — çàêîííèé
ïëàò³æíèé çàñ³á íà òåðèòîð³¿ Óêðà¿íè
(÷. 1 ñò. 192 ÖÊ). ²íîçåìíà âàëþòà ìîæå
âèêîðèñòîâóâàòèñÿ â Óêðà¿í³ ó âèïàäêàõ
³ â ïîðÿäêó, âñòàíîâëåíèõ çàêîíîì (÷. 2
ñò. 192 ÖÊ). Òàê³ âèïàäêè ïåðåäáà÷åí³ ó
ñò. 193, ÷. 4 ñò. 654 ÖÊ, Çàêîí³ Óêðà¿íè
«Ïðî çîâí³øíüîåêîíîì³÷íó ä³ÿëüí³ñòü»,
Äåêðåò³ Êàá³íåòó Ì³í³ñòð³â Óêðà¿íè
«Ïðî ñèñòåìó âàëþòíîãî ðåãóëþâàííÿ ³
âàëþòíîãî êîíòðîëþ», Çàêîí³ Óêðà¿íè
«Ïðî ïîðÿäîê çä³éñíåííÿ ðîçðàõóíê³â â
³íîçåìí³é âàëþò³». Â³äïîâ³äíî äî ÷. 1
ñò. 533 ÖÊ ãðîøîâå çîáîâ’ÿçàííÿ ìàº áó-
òè âèêîíàíå ó ãðèâíÿõ. Îòæå, ãðèâíÿ ÿê
íàö³îíàëüíà âàëþòà º ºäèíèì çàêîííèì
ïëàò³æíèì çàñîáîì íà òåðèòîð³¿ Óêðà¿-
íè. Ðàçîì ³ç òèì ÷. 2 ñò. 533 ÖÊ äîïóñ-
êàº, ùî ñòîðîíè ìîæóòü âèçíà÷èòè â ãðî-
øîâîìó çîáîâ’ÿçàíí³ ãðîøîâèé åêâ³âà-
ëåíò â ³íîçåìí³é âàëþò³. Ó òàêîìó ðàç³
ñóìà, ùî ï³äëÿãàº ñïëàò³ çà çîáîâ’ÿçàí-
íÿì, âèçíà÷àºòüñÿ ó ãðèâí³ çà îô³ö³éíèì
êóðñîì Íàö³îíàëüíîãî áàíêó Óêðà¿íè.
Çã³äíî ç ÷. 3 ñò. 533 ÖÊ âèêîðèñòàííÿ
³íîçåìíî¿ âàëþòè ÿê çàñîáó ïëàòåæó ïðè
çä³éñíåíí³ ðîçðàõóíê³â íà òåðèòîð³¿
Óêðà¿íè çà çîáîâ’ÿçàííÿìè äîïóñêàºòüñÿ
ëèøå ó âèïàäêó, ïåðåäáà÷åíîìó çàêîíîì
(÷. 2 ñò. 192 ÖÊ).

Íà ï³äñòàâ³ àíàë³çó çàçíà÷åíèõ íîðì
ïðàâà ñóä ä³éøîâ âèñíîâêó ïðî òå, ùî íå-
çàëåæíî â³ä âàëþòè áîðãó (òîáòî ãðîøîâî¿
îäèíèö³, â ÿê³é îá÷èñëåíà ñóìà çîáîâ’ÿ-
çàííÿ), âàëþòîþ ïëàòåæó, òîáòî çàñîáîì
ïîãàøåííÿ ãðîøîâîãî çîáîâ’ÿçàííÿ ³ ôàê-
òè÷íîãî éîãî âèêîíàííÿ, º íàö³îíàëüíà
âàëþòà Óêðà¿íè — ãðèâíÿ [10].

Âîäíî÷àñ ñë³ä çâåðíóòè îñîáëèâó óâà-
ãó íà ò³ çàñòåðåæåííÿ, ÿê³ çðîáèâ Âåð-
õîâíèé Ñóä Óêðà¿íè â òåêñò³ âêàçàíî¿ ïî-
ñòàíîâè. Òàê, ñò. 1 Äåêðåòó Êàá³íåòó
Ì³í³ñòð³â Óêðà¿íè «Ïðî ñèñòåìó âàëþò-
íîãî ðåãóëþâàííÿ ³ âàëþòíîãî êîíòðî-
ëþ» äî âàëþòíèõ îïåðàö³é â³äíåñåí³ îïå-
ðàö³¿, ïîâ’ÿçàí³ ç ïåðåõîäîì ïðàâà
âëàñíîñò³ íà âàëþòí³ ö³ííîñò³, çà âèíÿò-
êîì îïåðàö³é, ùî çä³éñíþþòüñÿ ì³æ ðå-
çèäåíòàìè ó âàëþò³ Óêðà¿íè. Çà òàêèõ
óìîâ, çà íàÿâíîñò³ ó îñîáè ïðàâà íà
çä³éñíåííÿ îïåðàö³é â ³íîçåìí³é âàëþò³
â³äñóòí³ ï³äñòàâè äëÿ çì³íè âàëþòè ðîç-

ðàõóíê³â çà â³äïîâ³äíèìè çîáîâ’ÿçàííÿ-
ìè íà ãðèâíþ.

Ï³äòâåðäæåííÿì ö³º¿ ïîçèö³¿ ìîæóòü
ñëóãóâàòè òàêîæ âèñíîâêè, çðîáëåí³ Âåð-
õîâíèì Ñóäîì Óêðà¿íè â ³íø³é ñïðàâ³.
Çîêðåìà, Ñóä â³äçíà÷èâ, ùî ÷. 3 ñò. 533
ÖÊ ó âèïàäêàõ, ïîðÿäêó òà íà óìîâàõ,
âñòàíîâëåíèõ çàêîíîì, äîïóñêàºòüñÿ âè-
êîðèñòàííÿ ³íîçåìíî¿ âàëþòè, à òàêîæ
ïëàò³æíèõ äîêóìåíò³â â ³íîçåìí³é âàëþ-
ò³ ïðè çä³éñíåíí³ ðîçðàõóíê³â íà òåðèòî-
ð³¿ Óêðà¿íè çà çîáîâ’ÿçàííÿìè. Ñóä ìàº
ïðàâî óõâàëèòè ð³øåííÿ ïðî ñòÿãíåííÿ
ãðîøîâî¿ ñóìè â ³íîçåìí³é âàëþò³ ç ïðà-
âîâ³äíîñèí, ÿê³ âèíèêëè ïðè çä³éñíåíí³
âàëþòíèõ îïåðàö³é, ó âèïàäêàõ ³ â
ïîðÿäêó, âñòàíîâëåíèõ çàêîíîì (ï. 14
ïîñòàíîâè Ïëåíóìó Âåðõîâíîãî Ñóäó
Óêðà¿íè â³ä 18.12.2009 ¹ 14 «Ïðî ñóäî-
âå ð³øåííÿ ó öèâ³ëüí³é ñïðàâ³»). Çã³äíî ç
÷àñòèíè 1 ³ 2 ñò. 5, ÷. 1 ñò. 11 Äåêðåòó
Êàá³íåòó Ì³í³ñòð³â Óêðà¿íè «Ïðî ñèñòå-
ìó âàëþòíîãî ðåãóëþâàííÿ ³ âàëþòíîãî
êîíòðîëþ» Íàö³îíàëüíèé áàíê Óêðà¿íè
âèäàº ³íäèâ³äóàëüí³ òà ãåíåðàëüí³ ë³öåí-
ç³¿ íà çä³éñíåííÿ âàëþòíèõ îïåðàö³é, ÿê³
ï³äïàäàþòü ï³ä ðåæèì ë³öåíçóâàííÿ
çã³äíî ç öèì Äåêðåòîì. Ï³ä ÷àñ âèð³øåí-
íÿ ñïðàâè ì³ñöåâèì ñóäîì âñòàíîâëåíî,
ùî ì³æ ÏÀÒ «ÏÓÌÁ» ³ â³äïîâ³äà÷åì áó-
ëî óêëàäåíî êðåäèòíèé äîãîâ³ð, çà ÿêèì
îñòàííÿ îñòàííÿ îòðèìàëà â êðåäèò
27 830 äîë. Óêëàäàþ÷è öåé äîãîâ³ð, ÏÀÒ
«ÏÓÌÁ» ä³ÿëî íà ï³äñòàâ³ âèäàíî¿ Íà-
ö³îíàëüíèì áàíêîì Óêðà¿íè áàíê³âñüêî¿
ë³öåíç³¿, ÿêîþ ïåðåäáà÷åíî ïðàâî íà âè-
êîíàííÿ áàíê³âñüêèõ îïåðàö³é, âèçíà÷å-
íèõ ñò. 47 Çàêîíó Óêðà¿íè «Ïðî áàíêè ³
áàíê³âñüêó ä³ÿëüí³ñòü», à òàêîæ íà ï³ä-
ñòàâ³ äîçâîëó, ÿêèì ïåðåäáà÷åíî ïðàâî
çä³éñíåííÿ âàëþòíèõ îïåðàö³é, â òîìó
÷èñë³ îïåðàö³é ùîäî çàëó÷åííÿ òà ðîç-
ì³ùåííÿ ³íîçåìíî¿ âàëþòè íà âàëþòíîìó
ðèíêó Óêðà¿íè. Çà òàêèõ îáñòàâèí ì³ñöå-
âèé ñóä, óñòàíîâèâøè, ùî çîáîâ’ÿçàííÿ
çà êðåäèòíèì äîãîâîðîì âèðàæåíî â ³íî-
çåìí³é âàëþò³; áàíê, âèäàþ÷è êðåäèò â
³íîçåìí³é âàëþò³, ä³ÿâ íà ï³äñòàâ³ îòðè-
ìàíîãî â óñòàíîâëåíîìó ïîðÿäêó äîçâî-
ëó; â³äïîâ³äà÷êà îòðèìàëà êðåäèò ³ â ïî-
äàëüøîìó çä³éñíþâàëà éîãî ïîãàøåííÿ ó
âèçíà÷åí³é äîãîâîðîì âàëþò³, ä³éøîâ îá-
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´ðóíòîâàíîãî âèñíîâêó ïðî íàÿâí³ñòü
ïðàâîâèõ ï³äñòàâ äëÿ ñòÿãíåííÿ çàáîðãî-
âàíîñò³ â ³íîçåìí³é âàëþò³ [11].

Àíàë³ç âèêëàäåíîãî äàº ï³äñòàâè äëÿ
âèñíîâêó ïðî òå, ùî çàêîíîäàâñòâî Óêðà¿-
íè ì³ñòèòü äîâîë³ øèðîêèé àðñåíàë ñïå-
ö³àëüíèõ ñïîñîá³â çàõèñòó äîãîâ³ðíèõ

ïðàâ. Ïðè öüîìó ñë³ä âðàõîâóâàòè, ùî â³ä-
ïîâ³äíî äî ñò. 16 ÖÊ ñïîñîáè çàõèñòó öè-
â³ëüíèõ ïðàâ ìîæóòü ïåðåäáà÷àòèñÿ íå
ò³ëüêè â çàêîí³, àëå é ó íîðìàõ â³äïîâ³ä-
íèõ äîãîâîð³â, ç ÿêèõ ö³ ñóá‘ºêòèâí³ öè-
â³ëüí³ ïðàâà âèíèêàþòü.
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Êîò Àëåêñåé. Ê âîïðîñó î ñïîñîáàõ çàùèòû äîãîâîðíûõ ïðàâ.
Â ñòàòüå àíàëèçèðóþòñÿ îñîáåííîñòè çàùèòû ñóáúåêòèâíûõ ïðàâ ó÷àñòíèêîâ äîãî-
âîðíûõ îòíîøåíèé. Àâòîð ïîä÷åðêèâàåò ïîâûøåíèå ðîëè è çíà÷åíèÿ äîãîâîðíûõ ïðàâî-
îòíîøåíèé ñðåäè ïðî÷èõ þðèäè÷åñêèõ ñâÿçåé ìåæäó ó÷àñòíèêàìè ãðàæäàíñêîãî îáîðî-
òà. Èññëåäóþòñÿ ñóùåñòâóþùèå â íàóêå ãðàæäàíñêîãî ïðàâà ïîäõîäû ê êëàññèôèêàöèè
ñïîñîáîâ çàùèòû äîãîâîðíûõ ïðàâ. Îñîáîå âíèìàíèå óäåëåíî ïðèíóäèòåëüíîìó èñïîëíå-
íèþ îáÿçàííîñòè â íàòóðå è âçûñêàíèþ çàäîëæåííîñòè êàê ñïîñîáàì çàùèòû äîãîâîð-
íûõ ïðàâ, à òàêæå ñóäåáíîé ïðàêòèêå ïðèìåíåíèÿ ñîîòâåòñòâóþùèõ ïîëîæåíèé ÃÊ.
Êëþ÷åâûå ñëîâà: çàùèòà ñóáúåêòèâíûõ ãðàæäàíñêèõ ïðàâ, ñïîñîáû çàùèòû äîãîâîð-
íûõ ïðàâ, ïðèíóäèòåëüíîå èñïîëíåíèå îáÿçàííîñòè â íàòóðå, âçûñêàíèå çàäîëæåí-
íîñòè, ñóäåáíàÿ ïðàêòèêà.

Kot Alexey. On the protective methods of contractual rights.
In the article the features of protection of subjective rights of contractual relationships
participants are analysed. The author emphasizes the increasing role of contractual
relationships among other legal relationships between the parties. We investigate existing in
the science of civil law approaches to the classification of protective methods of contractual
rights. The author proves that the rules of civil law establish special methods of protection
and their application conditions in each of the defined contracts. Instead in non-defined
contracts, the parties try to independently foresee a large range of legal opportunities to
protect their rights from violation by the other party of obligation, being aware that the use of
methods provided in the law may be problematic for various reasons.
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Special attention is paid to enforcement of the obligation in kind and debt recovery as a
method to protect contractual rights as well as to the judicial practice of application of the
relevant provisions of the Civil Code of Ukraine.
Exploring the enforcement of the obligation in kind (paragraph 5 part 2 Art. 16 of the Civil
Code of Ukraine) as a way to protect contractual rights, the author shares the position in the
legal literature, for which you cannot limit the scope of the relevant claim application only to
contractual obligations because the law lacks restrictions on the use of this method of
protection in other civil liabilities. The author emphasizes that contractual obligations make
up the vast scope of this protective method application.
The article provides a historical analysis of the role of the enforcement of the obligation in
kind in the science of civil law, particularly there are given positions of the known
pre-revolutionary civilists and their discussion on the importance of this method of protection
of civil rights for contractual obligations.
There is analyzed the experience of European countries, in particular through the example of
German law. It is noted that in the countries of the German legal family a creditor may apply
to the court with a claim for contract performance. Thus the possibility of actionable
protection is the essence of obligation nature and is considered as an axiom and is not even
clearly regulated by the law.

The author notes that the provisions of the current Civil Code of Ukraine, in general, are
consistent with European trends. According to part 1 Art. 620 of the Civil Code of Ukraine in
the case of the debtor’s obligation default to transfer a specified thing to the creditor into the
ownership or use, the creditor has the right to demand this thing from the debtor and request
its transfer under the terms of the obligation. This position of the legislator is fully justified
since there is no need to rely on the good will of the debtor to fulfill his contractual obligation,
confirmed by the court if the obligations can be satisfied by enforcement without the will of
the debtor.
The article emphasizes that the enforcement of the obligation in kind serves a specific way to
protect the subjective rights which may have different signs depending on the obligation that
exists between the parties to a legal conflict. In particular, in the Art. 620 of Civil Code of
Ukraine the creditor is allowed to demand from the state an enforced removal of the specified
thing from the debtor in kind and transference of it to the creditor and that is how the courts
should apply such a method of protection as enforcement of the obligation in kind.
Due attention in the article is given to the application problems in the judicial practice of this
method of contractual subjective rights protection as debt recovery. The conditions provided
for other cases of application of paragraph 5 part 2 Art. 16 of the Civil Code of Ukraine (i.e.
the existence of the subjective contractual law of requirement and existence of unfulfilled
properly obligation) are also contained in it, but judicial practice found certain
characteristics, i. e. in debt recovery within liabilities denominated in foreign currency.
Keywords: protection of subjective civil rights, methods of contractual rights protection,
enforcement of the obligation in kind, debt recovery, judicial practice.
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