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ЗГІДНО З п. 1 ст. 36 КЗпП УКРАЇНИ
та ст. 38 КЗпП УКРАЇНИ

Ó äàí³é ñòàòò³ íà ï³äñòàâ³ ñóäîâî¿ ïðàêòèêè, àíàë³çóþòüñÿ òàê³ ï³äñòàâè ïðèïèíåííÿ
òðóäîâèõ â³äíîñèí, ÿê óãîäà ñòîð³í òà ïðèïèíåííÿ òðóäîâèõ ïðàâîâ³äíîñèí ç ³í³ö³àòèâè
ïðàö³âíèêà. Âèçíà÷àºòüñÿ, ùî ïåíñ³éíèé â³ê íå º ï³äñòàâîþ äëÿ çâ³ëüíåííÿ ïðàö³âíèê³â,
îêð³ì âèïàäê³â, ÷³òêî âèçíà÷åíèõ çàêîíîì. Äîâîäèòüñÿ, ùî ïðèïèíåííÿ òðóäîâîãî äîãîâî-
ðó çà óãîäîþ ñòîð³í (ï. 1 ñò. 36 ÊÇïÏ Óêðà¿íè) ìîæëèâå ó áóäü-ÿêèé ÷àñ, êîëè ì³æ ðîáî-
òîäàâöåì ³ ïðàö³âíèêîì äîñÿãíóòà ºäí³ñòü äóìêè ïðî íåîáõ³äí³ñòü ³ ìîæëèâ³ñòü ïðèïè-
íåííÿ äîãîâîðó. Òàêîæ âèçíà÷àºòüñÿ, ùî, íà â³äì³íó â³ä óãîäè ñòîð³í, ïðèïèíåííþ
òðóäîâèõ â³äíîñèí ç ³í³ö³àòèâè ïðàö³âíèêà ïîâèííî ïåðåäóâàòè ïèñüìîâå ïîïåðåäæåííÿ
ïðàö³âíèêîì ðîáîòîäàâöÿ çà äâà òèæí³ ïðî íàì³ð çâ³ëüíèòèñÿ.
Êëþ÷îâ³ ñëîâà: ïðèïèíåííÿ òðóäîâèõ â³äíîñèí, ðîç³ðâàííÿ òðóäîâîãî äîãîâîðó, óãîäà
ñòîð³í, çâ³ëüíåííÿ ïðàö³âíèêà, ïñèõîëîã³÷íèé ïðèìóñ, íåçàêîííå çâ³ëüíåííÿ ïðàö³âíèêà.

Óãîäà ñòîð³í òà ³í³ö³àòèâà ïðàö³âíèêà
ùîäî ðîç³ðâàííÿ òðóäîâîãî äîãîâîðó º ñà-
ìîñò³éíèìè ï³äñòàâàìè ïðèïèíåííÿ òðó-
äîâèõ â³äíîñèí ³ ïåðåäáà÷åí³ îêðåìèìè
ïðàâîâèìè íîðìàìè. Òàê, ïðèïèíåííÿ
äîãîâîðó çà óãîäîþ ñòîð³í ðåãóëþºòüñÿ
ï. 1 ñò. 36 Êîäåêñó Çàêîí³â ïðî ïðàöþ
Óêðà¿íè (äàë³ — ÊÇïÏ). Ïîðÿäîê ïðèïè-
íåííÿ áåçñòðîêîâèõ òðóäîâèõ â³äíîñèí ç
³í³ö³àòèâè ïðàö³âíèêà ïåðåäáà÷åíî
ñò. 38 ÊÇïÏ Óêðà¿íè ³ ñòðîêîâèõ òðóäî-
âèõ â³äíîñèí — ñò. 39 ÊÇïÏ Óêðà¿íè.

Íåçâàæàþ÷è íà â³äîêðåìëåí³ñòü òà ñà-
ìîñò³éí³ñòü çàêð³ïëåííÿ öèõ ï³äñòàâ
ïðèïèíåííÿ òðóäîâèõ â³äíîñèí, íà ïðàê-
òèö³ âèíèêàþòü ïðîáëåìè ïðè ¿õ çàñòîñó-
âàíí³ òà â³äìåæóâàíí³.

Ïèòàííþ ïîðÿäêó ïðèïèíåííÿ òðóäî-
âèõ â³äíîñèí ÷è ðîçìåæóâàííþ ï³äñòàâ
ïðèïèíåííÿ ïðàâîâ³äíîñèí ïðèä³ëÿëè
äîñòàòíþ óâàãó òàê³ íàóêîâö³, ÿê Â. Ïðî-
êîïåíêî, Ï. Ïèëèïåíêî, Í. Õóòîðÿí.
Ïðîòå, ÿê ñâ³ä÷èòü ñóäîâà ïðàêòèêà, íå-
îáõ³äíî ùå ðàç ïîâåðíóòèñÿ äî äàíîãî
ïèòàííÿ òà, âðàõîâóþ÷è ïðàêòè÷í³ ñèòó-
àö³¿, çàêöåíòóâàòè óâàãó íà îñîáëèâîñ-
òÿõ ïðèïèíåííÿ òðóäîâèõ ïðàâîâ³äíîñèí
çà âèçíà÷åíèìè ï³äñòàâàìè.

Ðîçãëÿäàþ÷è äàíå ïèòàííÿ, ñë³ä çâåð-
íóòèñÿ äî ñóäîâî¿ ïðàêòèêè. Íàïðèêëàä,
ïîçèâà÷ çâåðíóâñÿ äî ñóäó ç ïîçîâîì ïðî
ñêàñóâàííÿ íàêàçó ïðî çâ³ëüíåííÿ ç ïî-
ñàäè â³äïîâ³äíî äî ï. 1 ñò. 36 ÊÇïÏ
Óêðà¿íè, ïîíîâëåííÿ íà äàí³é ïîñàä³ òà
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ñòÿãíåííÿ ñåðåäíüîãî çàðîá³òêó çà ÷àñ
âèìóøåíîãî ïðîãóëó. Ç ëèïíÿ 2013 ð. ó
çâ³ëüíåíîãî ïðàö³âíèêà ç äèðåêòîðîì
ï³äïðèºìñòâàñêëàëèñÿ íåïðèÿçí³ â³äíî-
ñèíè. Ó ãðóäí³ 2014 ð. ï³ñëÿ çâåðíåííÿ
ïðàö³âíèêà äî äèðåêòîðà ³ç çàÿâîþ ïðî
íàäàííÿ ïëàíîâî¿ â³äïóñòêè äèðåêòîð
ïîâ³äîìèâ, ùîá ïîçèâà÷ ïèñàâ çàÿâó ïðî
çâ³ëüíåííÿ ç ïîñàäè çà óãîäîþ ñòîð³í.
²íàêøå ïîñàäà áóäå ñêîðî÷åíà. Ó áåðåçí³
2015 ð. ïîçèâà÷ äîñÿã çàãàëüíîãî ïåíñ³é-
íîãî â³êó ³, ùîá íå çàëèøèòèñü áåç ïåí-
ñ³¿, âèìóøåíèé áóâ ï³ä ïñèõîëîã³÷íèì
òèñêîì íàïèñàòè çàÿâó ïðî çâ³ëüíåííÿ
çã³äíî ç ï. 1 ñò. 36 ÊÇïÏ Óêðà¿íè (óãîäà
ì³æ ñòîðîíàìè òðóäîâèõ â³äíîñèí äîñÿã-
íóòà ÷åðåç äîñÿãíåííÿ ïðàö³âíèêîì ïåí-
ñ³éíîãî â³êó), ÿêó ïðîäèêòóâàâ äèðåê-
òîð.

Ïåðø çà âñå, ñë³ä çàçíà÷èòè, ùî çã³ä-
íî ç ÊÇïÏ Óêðà¿íè òà Çàêîíîì Óêðà¿íè
«Ïðî çàãàëüíîîáîâ’ÿçêîâå äåðæàâíå ïåí-
ñ³éíå ñòðàõóâàííÿ» [1] ïåíñ³éíèé â³ê íå
º ï³äñòàâîþ äëÿ çâ³ëüíåííÿ ïðàö³âíèê³â,
îêð³ì âèïàäê³â, ÷³òêî âèçíà÷åíèõ ó Çà-
êîí³ (íàïðèêëàä, äåðæàâí³ ñëóæáîâö³).

Äëÿ ðîçìåæóâàííÿ öèõ ï³äñòàâ íåîá-
õ³äíî ðîçãëÿíóòè õàðàêòåðí³ îñîáëèâîñò³
êîæíî¿ ç íèõ.

Òàê, ïðèïèíåííÿ òðóäîâîãî äîãîâîðó
çà óãîäîþ ñòîð³í â³äïîâ³äíî äî ï. 1 ñò. 36
ÊÇïÏ Óêðà¿íè ìîæëèâå ó áóäü-ÿêèé ÷àñ,
êîëè ì³æ ðîáîòîäàâöåì ³ ïðàö³âíèêîì
äîñÿãíóòà ºäí³ñòü äóìêè ïðî íåîáõ³ä-
í³ñòü ³ ìîæëèâ³ñòü ïðèïèíåííÿ äîãîâî-
ðó. Òàêå ïðèïèíåííÿ òðóäîâèõ â³äíîñèí
ìîæëèâå ÿê çà äîãîâîðîì, óêëàäåíèì íà
ïåâíèé ñòðîê, òàê ³ çà äîãîâîðîì, óêëà-
äåíèì íà íåâèçíà÷åíèé ñòðîê [2].

Ç öüîãî ïðèâîäó ó ï. 8 Ïîñòàíîâè Ïëå-
íóìó Âåðõîâíîãî Ñóäó Óêðà¿íè «Ïðî
ïðàêòèêó ðîçãëÿäó ñóäàìè òðóäîâèõ ñïî-
ð³â» ¹ 9 â³ä 06.11.1992 (äàë³ — Ïîñòàíî-
âà) çàçíà÷åíî, ùî çà äîìîâëåíîñò³ ì³æ
ïðàö³âíèêîì ³ âëàñíèêîì ï³äïðèºìñòâà,
óñòàíîâè, îðãàí³çàö³¿ àáî óïîâíîâàæå-
íèì íèì îðãàíîì ïðî ïðèïèíåííÿ òðóäî-
âîãî äîãîâîðó çã³äíî ç ï. 1 ñò. 36 ÊÇïÏ
(çà çãîäîþ ñòîð³í) äîãîâ³ð ïðèïèíÿºòüñÿ
â ñòðîê, âèçíà÷åíèé ñòîðîíàìè. Àíóëþ-
âàííÿ òàêî¿ äîìîâëåíîñò³ ìîæå ìàòè ì³ñ-
öå ëèøå çà âçàºìíî¿ çãîäè íà öå âëàñíè-

êà àáî óïîâíîâàæåíîãî íèì îðãàíó ³ ïðà-
ö³âíèêà [3].

Ìîæëèâà ñèòóàö³ÿ, êîëè íà ïðîõàííÿ
ïðàö³âíèêà ïðèïèíèòè òðóäîâ³ â³äíîñè-
íè ç ïåâíî¿ äàòè ðîáîòîäàâåöü íàäàº çãî-
äó, ç öüîãî ïðèâîäó ó ÷. 2 ï. 8 âèùåçàçíà-
÷åíî¿ Ïîñòàíîâè âêàçàíî, ùî «ñàìà ïî
ñîá³ çãîäà âëàñíèêà àáî óïîâíîâàæåíîãî
íèì îðãàíó çàäîâîëüíèòè ïðîõàííÿ ïðà-
ö³âíèêà ïðî çâ³ëüíåííÿ äî çàê³í÷åííÿ
ñòðîêó ïîïåðåäæåííÿ íå îçíà÷àº, ùî
òðóäîâèé äîãîâ³ð ïðèïèíåíî çà ï. 1
ñò. 36 ÊÇïÏ, ÿêùî íå áóëî äîìîâëåíîñò³
ñòîð³í ïðî öþ ï³äñòàâó ïðèïèíåííÿ òðó-
äîâîãî äîãîâîðó. Â îñòàííüîìó âèïàäêó
çâ³ëüíåííÿ ââàæàºòüñÿ ïðîâåäåíèì ç
³í³ö³àòèâè ïðàö³âíèêà (ñò. 38 ÊÇïÏ)».

Îòæå, ïî-ïåðøå, ïðîïîçèö³ÿ ïðèïèíè-
òè äîãîâ³ð çà óãîäîþ ñòîð³í ìîæå íàäõî-
äèòè ÿê â³ä ïðàö³âíèêà, òàê ³ â³ä ðîáîòî-
äàâöÿ. Êîëè äðóãà ñòîðîíà ïîãîäæóºòüñÿ
ç ö³ºþ ïðîïîçèö³ºþ, ââàæàºòüñÿ, ùî ñòî-
ðîíè äîñÿãëè óãîäè ïðî ïðèïèíåííÿ äî-
ãîâîðó ³ ïðàö³âíèê çâ³ëüíÿºòüñÿ ç ðîáîòè
çà äàíîþ ï³äñòàâîþ. Ïî-äðóãå, çàêîíîì
íå âñòàíîâëåíî ôîðìè óãîäè ì³æ ñòîðî-
íàìè. Ïðîòå äîö³ëüí³øà ïèñüìîâà ôîð-
ìà, îñê³ëüêè âîíà º ïåðåêîíëèâèì ³ ôàê-
òè÷íèì äîêàçîì òàêî¿ óãîäè ñòîð³í ïðî
ïðèïèíåííÿ äîãîâîðó.

Íà â³äì³íó â³ä óãîäè ñòîð³í, ïðèïè-
íåííþ òðóäîâèõ â³äíîñèí ç ³í³ö³àòèâè
ïðàö³âíèêà ïîâèííî ïåðåäóâàòè ïèñüìî-
âå ïîïåðåäæåííÿ ïðàö³âíèêîì ðîáîòî-
äàâöÿ çà äâà òèæí³ ïðî íàì³ð çâ³ëüíèòè-
ñÿ. Òàêèé ñòðîê âñòàíîâëþºòüñÿ äëÿ
ðîáîòîäàâöÿ äëÿ òîãî, ùîá òîé ì³ã ï³ä-
øóêàòè íà ðîáî÷å ì³ñöå ÷è ïîñàäó ³íøî-
ãî ïðàö³âíèêà. Òàêà çàÿâà ìîæå ïîäàâà-
òèñÿ ïðàö³âíèêîì, ÿê ó ïåð³îä ðîáîòè,
òàê ³ çà â³äñóòíîñò³ íà í³é. Íàïðèêëàä, ó
ïåð³îä â³äïóñòêè ÷è òèì÷àñîâî¿ íåïðàöå-
çäàòíîñò³.

Â óñ³õ âèïàäêàõ ñï³ëüíèì ïðè ïðèïè-
íåíí³ òðóäîâîãî äîãîâîðó çã³äíî ç ï. 1
ñò. 36 ÊÇïÏ Óêðà¿íè ³ ïðè çâ³ëüíåíí³ ç
³í³ö³àòèâè ïðàö³âíèêà â³äïîâ³äíî äî
ñò. 38 ÊÇïÏ Óêðà¿íè ïîâèííî áóòè äîá-
ðîâ³ëüíå âîëåâèÿâëåííÿ ïðàö³âíèêà.
Ïðè âèìóøåíí³ îñòàííüîãî ïîäàòè çàÿâó
ïðî ðîç³ðâàííÿ òðóäîâîãî äîãîâîðó ïðà-
ö³âíèê ìàº ïðàâî çâåðíóòèñÿ ç ïîçîâîì
ïðî ïîíîâëåííÿ íà ðîáîò³ äî ñóäó.
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Ïðîòÿãîì äâîòèæíåâîãî ñòðîêó ïîïå-
ðåäæåííÿ òðóäîâèé äîãîâ³ð çáåð³ãàº ñâîþ
ñèëó äëÿ îáîõ ñòîð³í. Ðîáîòîäàâåöü íå
ìàº ïðàâà çâ³ëüíèòè ïðàö³âíèêà äî çà-
ê³í÷åííÿ öüîãî ñòðîêó. Öå íå îçíà÷àº,
ùî äî çàê³í÷åííÿ ñòðîêó â³í íå ìîæå âè-
äàòè íàêàç ïðî çâ³ëüíåííÿ, âêàçàâøè äà-
òó çâ³ëüíåííÿ — íàñòóïíèé äåíü ï³ñëÿ
çàê³í÷åííÿ ñòðîêó. Òàêà ïðàêòèêà º äî-
ö³ëüíîþ, àäæå äàº ðîáîòîäàâöþ é áóõ-
ãàëòåð³¿ ÷àñ äëÿ ïðîâåäåííÿ ðîçðàõóíêó
ç ïðàö³âíèêîì ³ òàê³ ä³¿ íå ïðèçâåäóòü äî
ïîðóøåíü, âèçíà÷åíèõ ñò. 117 ÊÇïÏ
Óêðà¿íè [4].

Äî çàê³í÷åííÿ äâîòèæíåâîãî ñòðîêó
ïðàö³âíèê òàêîæ íå ìàº ïðàâà çàëèøèòè
ðîáîòó. Äîñòðîêîâå ¿¿ çàëèøåííÿ äàº
ïðàâî ðîáîòîäàâöþ ðîç³ðâàòè òðóäîâèé
äîãîâ³ð çà ñâîºþ ³í³ö³àòèâîþ ÿê çà ïðî-
ãóë áåç ïîâàæíèõ ïðè÷èí. Ðàçîì ç òèì ó
ìåæàõ äâîòèæíåâîãî ñòðîêó ïðàö³âíèêó
íàëåæèòü ïðàâî â³äêëèêàòè çàÿâó àáî â
³íø³é ôîðì³ ïîâ³äîìèòè ðîáîòîäàâöÿ ïðî
çì³íó ñâîãî íàì³ðó ðîç³ðâàòè äîãîâ³ð.
Ïðè â³äìîâ³ ïðàö³âíèêà â³ä ðàí³øå ïîäà-
íî¿ íèì çàÿâè ðîáîòîäàâåöü íå ìàº ïðàâà
çâ³ëüíèòè òàêîãî ïðàö³âíèêà ç ïîñèëàí-
íÿì íà ³í³ö³àòèâó ïðàö³âíèêà. Âèíÿòîê
çàçíà÷åíî ó ÷. 2 ñò. 38 ÊÇïÏ Óêðà¿íè
(êîëè íà ì³ñöå ïðàö³âíèêà, ÿêèé âèÿâèâ
áàæàííÿ çâ³ëüíèòèñÿ, çàïðîøåíî ³íøî-
ãî, ÿêîìó â³äïîâ³äíî äî çàêîíîäàâñòâà íå
ìîæå áóòè â³äìîâëåíî â óêëàäåíí³ äîãî-
âîðó) [5]. Ç öüîãî ïðèâîäó ó ï. 12 Ïîñòà-
íîâè çàçíà÷åíî, ùî öå ìîæå áóòè òîä³,
êîëè íà ì³ñöå ïðàö³âíèêà, ùî çâ³ëü-
íÿºòüñÿ, çàïðîøåíà îñîáà â ïîðÿäêó ïå-
ðåâåäåííÿ (÷. 4 ñò. 24 ÊÇïÏ Óêðà¿íè).

×àñòèíîþ 1 ñò. 38 ÊÇïÏ Óêðà¿íè âñòà-
íîâëåíî ïåðåë³ê âèïàäê³â, êîëè çàÿâà
ïðàö³âíèêà ïðî çâ³ëüíåííÿ ç ðîáîòè çà
âëàñíèì áàæàííÿì çóìîâëåíà íåìîæëè-
â³ñòþ ¿¿ ïðîäîâæåííÿ. Òîä³ çãîäà ðîáîòî-
äàâöÿ íà äîñòðîêîâå ïðèïèíåííÿ òðóäî-
âèõ â³äíîñèí íå ïîòð³áíà.

Îòæå, ï³äñòàâà ïðèïèíåííÿ òðóäîâèõ
â³äíîñèí ïîâèííà âèçíà÷àòèñÿ ôàêòè÷-
íèìè îáñòàâèíàìè, ùî ñêëàëèñÿ ì³æ
ñòîðîíàìè. Êîëè ïðàö³âíèê çà â³äñóòíî-
ñò³ ïîâàæíèõ ïðè÷èí ïðîñèòü ðîáîòîäàâ-
öÿ çâ³ëüíèòè éîãî ç ðîáîòè äî çàê³í÷åííÿ
äâîòèæíåâîãî ñòðîêó ³ òîé ââàæàº çà

ìîæëèâå òàêå ïðîõàííÿ ïðàö³âíèêà çà-
äîâîëüíèòè, ïðè öüîìó äîñÿãàºòüñÿ
óãîäà íå ò³ëüêè ïðî ñòðîêè, à é ïðî ñàìå
ïðèïèíåííÿ äîãîâîðó. Óãîäà ïðî ñòðîê
òóò º ïîõ³äíîþ â³ä óãîäè ïðî çâ³ëüíåííÿ.
ßêùî â³äñóòíÿ óãîäà ïðî ïðèïèíåííÿ
òðóäîâîãî äîãîâîðó, óãîäà ïðî ñòðîê ïðè-
ïèíåííÿ âòðà÷àº çì³ñò.

Òîìó çà íàÿâíîñò³ óãîäè ïðî ïðèïè-
íåííÿ äîãîâîðó äî çàê³í÷åííÿ äâîòèæíå-
âîãî ñòðîêó ç äíÿ ïîäàííÿ çàÿâè ïðî
çâ³ëüíåííÿ ïðèïèíåííÿ òðóäîâèõ â³äíî-
ñèí ç ïðàö³âíèêîì ïîâèííî ïðîâîäèòèñÿ
çã³äíî ç ï. 1 ñò. 36 ÊÇïÏ Óêðà¿íè. Çà â³ä-
ñóòíîñò³ ÷³òêî âèðàæåíî¿ çãîäè ðîáîòî-
äàâöÿ íà ïðîõàííÿ ïðàö³âíèêà ïðî ïðè-
ïèíåííÿ òðóäîâèõ â³äíîñèí, êð³ì
âèïàäê³â, ïåðåäáà÷åíèõ ÷. 1 ñò. 38 ÊÇïÏ
Óêðà¿íè, ïðàö³âíèê ìàº ïðàâî âèìàãàòè
çâ³ëüíåííÿ ò³ëüêè ï³ñëÿ çàê³í÷åííÿ äâî-
òèæíåâîãî ñòðîêó ïîïåðåäæåííÿ, ³ çâ³ëü-
íåííÿ â òàêîìó ðàç³ â³äáóâàºòüñÿ çã³äíî
ç³ ñò. 38 ÊÇïÏ Óêðà¿íè.

²ç íàäàíèõ äëÿ ïðàâîâîãî àíàë³çó ìà-
òåð³àë³â ñïðàâè âáà÷àºòüñÿ, ùî:

— ïî÷èíàþ÷è ç ëèïíÿ 2013 ð. ó ïîçè-
âà÷à ç â³äïîâ³äà÷åì-äèðåêòîðîì ñêëàëè-
ñÿ íåïðèÿçí³ â³äíîñèíè, ÿêèé íåîäíîðà-
çîâî ïîâ³äîìëÿâ, ùî çâ³ëüíèòü ç ïîñàäè
ïîçèâà÷à;

— ïðåäñòàâíèê â³äïîâ³äà÷à â ñóä³ äàâ
ñâ³ä÷åííÿ, ÿê³ íå ï³äòâåðäèëèñÿ;

— ó ñóäîâîìó çàñ³äàíí³ âñòàíîâëåíî,
ùî ïîçèâà÷ íå ìàâ ñâîãî âîëåâèÿâëåííÿ
íà çâ³ëüíåííÿ;

— íå ìàâ ìîæëèâîñò³ ïîäàòè çàÿâó íà
çâ³ëüíåííÿ, îñê³ëüêè ïåðåáóâàâ íà
ñòàö³îíàðíîìó ë³êóâàíí³;

— ç³ ñë³â ïðåäñòàâíèêà â³äïîâ³äà÷à
ñòàëî â³äîìî, ùî çàÿâà, ó ÿê³é ïîçèâà÷
ïðîñèòü éîãî çâ³ëüíèòè, áóëà ïåðåäàíà
÷åðåç íåâ³äîìó îñîáó 03.03.15;

— äî 31.03.15 æîäíèõ çàÿâ â³ä ïîçè-
âà÷à íå íàäõîäèëî, à öå ùå îäèí ôàêò,
ÿêèé ï³äòâåðäæóº â³äñóòí³ñòü âîë³ ó ïî-
çèâà÷à ùîäî çâ³ëüíåííÿ. Öå ï³äòâåð-
äæóºòüñÿ ëèñòîì ïîçèâà÷à â³ä 27.03.15;

— ôàêò â³äñóòíîñò³ âîëåâèÿâëåííÿ
ùîäî çâ³ëüíåííÿ ï³äòâåðäæóºòüñÿ êî-
ï³ÿìè çâåðíåíü, íàïèñàíèìè ïîçèâà÷åì
ùå äî 31.03.15, à ñàìå: çâåðíåííÿ äî ãî-
ëîâè Ôåäåðàö³¿ ïðîôñï³ëêè Ê³ðîâî-
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ãðàäñüêî¿ îáëàñò³, ãîëîâè Îáëàñíî¿ ðàäè,
ì³í³ñòðà òà çàñòóïíèêà ì³í³ñòðà åêîíî-
ì³÷íîãî ðîçâèòêó ³ òîðã³âë³, ãîëîâè îá-
ëàñíî¿ äåðæàâíî¿ àäì³í³ñòðàö³¿, Ãåíå-
ðàëüíîãî ïðîêóðîðà Óêðà¿íè, äèðåêòîðà
äàòîâàí³ áåðåçíåì 2015 ð.

Ç öüîãî âèïëèâàº, ùî âçàºìíî¿ äîìîâ-
ëåíîñò³ ïðî ïðèïèíåííÿ òðóäîâèõ â³äíî-
ñèí ì³æ ïîçèâà÷åì òà äèðåêòîðîì íå áó-
ëî. Ðàç íå áóëî âçàºìíî¿ äîìîâëåíîñò³
ïðî ïðèïèíåííÿ òðóäîâèõ â³äíîñèí, òî é
íå ìîæíà ãîâîðèòè ÿê ïðî ïîõ³äíèé
ôàêò, ùî ñòîðîíè äîìîâèëèñÿ ïðî äàòó
ïðèïèíåííÿ ïðàâîâ³äíîñèí.

Òàêîæ âàðòî âçÿòè äî óâàãè, ùî ó ïî-
çèâà÷à ñòàíîì íà 2014 ð. ³ 31.03.2015
â³äñóòíº áàæàííÿ çâ³ëüíÿòèñÿ ç âëàñíî¿
³í³ö³àòèâè.

Óñ³ äîêàçè, ïîäàí³ ïîçèâà÷åì òà ôàê-
òè, âñòàíîâëåí³ â ñóäîâîìó ïîðÿäêó,
ñâ³ä÷àòü ïðî â³äñóòí³ñòü ó ïîçèâà÷à â³ëü-
íîãî âîëåâèÿâëåííÿ çâ³ëüíÿòèñÿ ÿê â³ä-
ïîâ³äíî äî ÷. 1 ñò. 36, òàê ³ ñò. 38 ÊÇïÏ
Óêðà¿íè.

Ïðèïóñêàºìî, ùî çàÿâà íà çâ³ëüíåííÿ
ïîçèâà÷à ïèñàëàñÿ 30.03.2015. Ðîçãëÿ-
íóâøè ìàòåð³àëè ñïðàâè òà ÷åðãîâ³ñòü
ïîä³é, ñë³ä â³äçíà÷èòè â³äñóòí³ñòü ¿õ ïî-
ñë³äîâíîãî ðîçâèòêó. Òàê, çà ëîã³êîþ
ïåðøà ïîâèííà ïèñàòèñÿ çàÿâà íà çâ³ëü-
íåííÿ, à âæå ïîò³ì ïðàö³âíèê-ïîçèâà÷,
ÿêèé ¿¿ ïèñàâ, ìàâ áè öþ çàÿâó â³äêëèêà-
òè. Çã³äíî ç íàÿâíèìè ìàòåð³àëàìè ñïðà-
âè ïîçèâà÷ ñïî÷àòêó îïðîòåñòîâóº çàÿâó
(íå çíàþ÷è ¿¿ çì³ñòó òà ï³äñòàâ ñâîãî
çâ³ëüíåííÿ), çâåðòàºòüñÿ äî ð³çíèõ ³í-
ñòàíö³é, à âæå ïîò³ì — 30.03.2015 — ïè-
øå ¿¿ ï³ä òèñêîì ³ ïîäàº äèðåêòîðó ï³ä-
ïðèºìñòâà. Ëîã³êà ðîçâèòêó òàêèõ ïîä³é
â³äñóòíÿ.

Ùå îäèí ôàêò, ÿêèé ÷àñòî çó-
ñòð³÷àºòüñÿ íà ïðàêòèö³, — öå çìóøó-
âàííÿ ïðàö³âíèêà íàïèñàòè çàÿâó íà
çâ³ëüíåííÿ, çàñòîñîâóþ÷è ïñèõîëîã³÷-
íèé ïðèìóñ. Òàê, ïîíÿòòÿ ïñèõîëîã³÷íî-
ãî ïðèìóñó äëÿ òðóäîâîãî ïðàâà íå ïðè-
òàìàííå. Òîìó â³äïîâ³äíî äî ñò. 40
Íàóêîâî-ïðàêòè÷íîãî êîìåíòàðÿ Êðè-
ì³íàëüíîãî êîäåêñó Óêðà¿íè [6] ï³ä ïñè-
õîëîã³÷íèì ïðèìóñîì ñë³ä ðîçóì³òè
âïëèâ íà ïñèõ³êó îñîáè ç ìåòîþ çìóñèòè
¿¿ âñóïåðå÷ ¿¿ âîë³ äî â÷èíåííÿ ïåâíèõ

ä³é àáî äî ïðîòèïðàâíî¿ áåçä³ÿëüíîñò³.
Òàêèì ÷èíîì, ó ðàç³ ïñèõ³÷íîãî ïðèìóñó
º ïîãðîçà àáî çàëÿêóâàííÿ îñîáè, ÿêà
ï³ääàëàñÿ ïðèìóñó, àáè ïðèìóñèòè ¿¿
ä³ÿòè àáî íå ä³ÿòè â íàïðÿì³, ïîòð³áíîìó
äëÿ òîãî, õòî ïðèìóøóº.

Òðóäîâèé äîãîâ³ð çà ñâîºþ ïðèðîäîþ º
äâîñòîðîíí³ì, îñê³ëüêè êîæíà ç³ ñòîð³í
ìàº âçàºìí³, çóñòð³÷í³ çîáîâ’ÿçàííÿ.

Â³äïîâ³äíî äî ñò. 44 Ãîñïîäàðñüêîãî
êîäåêñó Óêðà¿íè (äàë³ — ÃÊ) [7] ï³äïðè-
ºìíèöòâî çä³éñíþºòüñÿ íà çàñàäàõ â³ëü-
íîãî íàéìó ïðàö³âíèê³â, à çã³äíî ç³
ñò. 46 ÃÊ Óêðà¿íè ï³äïðèºìö³ ìàþòü
ïðàâî óêëàäàòè äîãîâîðè ùîäî âèêîðèñ-
òàííÿ ¿õ ïðàö³. Òîáòî óñ³ ðîáîòîäàâö³ íà-
ä³ëåí³ ïðàâîì íà äîá³ð êàäð³â. Ðàçîì ç
öèì çã³äíî ç ÷. 1 ñò. 21, ñò. 139 ÊÇïÏ
Óêðà¿íè ïðàö³âíèê çîáîâ’ÿçóºòüñÿ âèêî-
íóâàòè ðîáîòó, îáóìîâëåíó òðóäîâèì äî-
ãîâîðîì, ç ï³äëÿãàííÿì ïðàâèëàì âíóò-
ð³øíüîãî òðóäîâîãî ðîçïîðÿäêó, ïðàöþ-
âàòè ÷åñíî ³ ñóìë³ííî, ñâîº÷àñíî ³ òî÷íî
âèêîíóâàòè ðîçïîðÿäæåííÿ ðîáîòîäàâöÿ
(êåð³âíèêà). Ñàìå òàêà ñèòóàö³ÿ íà ïðàê-
òèö³ ñòàâèòü ïðàö³âíèêà ó çàëåæíå, íå-
ð³âíå ñòàíîâèùå â³ä ðîáîòîäàâöÿ.

Â³äïîâ³äíî äî ñò. 43 Êîíñòèòóö³¿
Óêðà¿íè [8] òà ñò. 2 ÊÇïÏ Óêðà¿íè êîæ-
íîìó ãàðàíòóºòüñÿ ïðàâî íà ïðàöþ. Òà-
êîæ çã³äíî ç³ ñò. 31 ÊÇïÏ Óêðà¿íè ïðè-
ìóñîâà ïðàöÿ çàáîðîíåíà, òîáòî ðîáîòî-
äàâåöü íå ìàº ïðàâà âèìàãàòè â³ä ïðàö³â-
íèêà âèêîíàííÿ ðîáîòè, íåîáóìîâëåíî¿
òðóäîâèì äîãîâîðîì.

Ïðîòå âèêîðèñòàííÿ òàêèõ íåïðÿìèõ
çàñîá³â âïëèâó íà ïîâåä³íêó ïðàö³âíèêà,
ÿê ïîãðîçè çâ³ëüíåííÿì, ñêîðî÷åííÿì ïî-
ñàäè, ïîçáàâëåííÿì ïðåì³é òà ³íøèõ äî-
ïëàò, ïðèòÿãíåííÿì äî äèñöèïë³íàðíî¿ ÷è
ìàòåð³àëüíî¿ â³äïîâ³äàëüíîñò³, ïîãðîçè
ïðèòÿãíåííÿ äî êðèì³íàëüíî¿ â³äïîâ³ä-
àëüíîñò³ òîùî çìóøóº ïðàö³âíèêà â÷èíÿ-
òè ä³¿, ó ÿêèõ â³äñóòíÿ éîãî âîëÿ ³ ÿê³ ïî-
ðóøóþòü ïðàâî ïðàö³âíèêà íà ïðàöþ.

ßêùî ô³çè÷íèé ïðèìóñ ùå ìîæëèâî
äîâåñòè, òî ç ïñèõ³÷íèì âñå íàáàãàòî
âàæ÷å. Òàê, íà ñüîãîäí³ òðóäîâå ïðàâî íå
ì³ñòèòü ÷³òêèõ âêàç³âîê ÷è ìåòîäó ï³ä-
òâåðäæåííÿ ïñèõ³÷íîãî ïðèìóñó. Ïðîòå
çà àíàëîã³ºþ Çàêîíó äîâåäåííÿ ôàêòó çà-
ñòîñóâàííÿ äî îñîáè ïðàö³âíèêà ïñèõ³÷-
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íîãî ïðèìóñó ñë³ä íà ï³äñòàâ³ ñâ³ä÷åíü
ñâ³äê³â, àòìîñôåðè â³äíîñèí ïðàö³âíèêà,
äî ÿêîãî çàñòîñîâóâàëè ïñèõ³÷íèé ïðè-
ìóñ, ðîáîòîäàâöÿ òà ö³ëîãî òðóäîâîãî êî-
ëåêòèâó, çàïèñóþ÷èõ çàñîá³â, òîùî.

ßê çàçíà÷àëîñÿ âèùå, äëÿ çâ³ëüíåííÿ
ïðàö³âíèê³â çã³äíî ç ï. 1 ñò. 36 ÊÇïÏ
Óêðà¿íè íåîáõ³äíà âçàºìíà äîìîâëå-
í³ñòü ì³æ ñòîðîíàìè òà âçàºìíà äîìîâ-
ëåí³ñòü ïðî òî÷íó äàòó ïðèïèíåííÿ
òðóäîâèõ â³äíîñèí ñòîðîíàìè.

²ç íàäàíèõ êîï³é ñóäîâèõ ð³øåíü ïî
ñïðàâ³ â ñóäîâèõ çàñ³äàííÿõ íå âñòàíîâ-
ëåíî ôàêòó òàêî¿ âçàºìíî¿ äîìîâëåíîñò³
ïðî ïðèïèíåííÿ òðóäîâèõ â³äíîñèí ³ ÷³ò-
êî¿ äàòè ïðèïèíåííÿ òðóäîâèõ ïðàâîâ³ä-
íîñèí.

Òàêèì ÷èíîì, ÷åðåç íåäîâåäåííÿ â ñó-
äîâîìó ïîðÿäêó ôàêòó âçàºìíî¿ äîìîâëå-
íîñò³ ïðî çâ³ëüíåííÿ ³ ïðè ïîäàëüøîìó
â³äêëèêàíí³ çàÿâè ïðî çâ³ëüíåííÿ ïðà-
ö³âíèêîì ÷è â÷èíåíí³ íèì ä³é, ÿê³ ï³ä-
òâåðäæóþòü â³äñóòí³ñòü äîáðîâ³ëüíî¿ ó
íüîãî âîë³ çâ³ëüíÿòèñÿ, äàíó çàÿâó ñë³ä
ââàæàòè òàêîþ, ùî íàïèñàíà ï³ä ïñèõ³÷-
íèì òèñêîì.

Îòæå, ï³äñóìóâàâøè âñå âèùåçàçíà-
÷åíå, ñë³ä çðîáèòè íàñòóïí³ âèñíîâêè:

1. Ïåíñ³éíèé â³ê íå º ï³äñòàâîþ äëÿ
çâ³ëüíåííÿ ïðàö³âíèê³â.

2. Äëÿ ïðèïèíåííÿ òðóäîâèõ â³äíîñèí

çã³äíî ç ï. 1. ñò. 36 ÊÇïÏ Óêðà¿íè ì³æ
ðîáîòîäàâöåì ³ ïðàö³âíèêîì ïîâèííà áó-
òè äîñÿãíóòà ºäí³ñòü äóìêè ïðî íåîá-
õ³äí³ñòü ³ ìîæëèâ³ñòü ïðèïèíåííÿ òðó-
äîâîãî äîãîâîðó. ßêùî â³äñóòíÿ óãîäà
ïðî ïðèïèíåííÿ òðóäîâîãî äîãîâîðó, óãî-
äà ïðî ñòðîê ïðèïèíåííÿ âòðà÷àº
çì³ñò.

3. Ïðèïèíåííþ òðóäîâèõ â³äíîñèí ç
³í³ö³àòèâè ïðàö³âíèêà ïîâèííî ïåðåäó-
âàòè ïèñüìîâå ïîïåðåäæåííÿ ïðàö³âíè-
êîì ðîáîòîäàâöÿ çà äâà òèæí³ ïðî íà-
ì³ð çâ³ëüíèòèñÿ, ³ â óñ³õ âèïàäêàõ
ïîäàíà çàÿâà ìàº áóòè äîáðîâ³ëüíèì âî-
ëåâèÿâëåííÿì ïðàö³âíèêà.

4. Ñóääÿì ïðè ðîçãëÿä³ ñïðàâ ïðî íåçà-
êîííå çâ³ëüíåííÿ ïðàö³âíèêà çã³äíî ç
ï. 1 ñò. 36 ÊÇïÏ Óêðà¿íè òà éîãî ïîíîâ-
ëåííÿ íà ðîáîò³ ñë³ä ó ñóäîâîìó çàñ³äàí-
í³ âñòàíîâëþâàòè ôàêò âçàºìíî¿ äî-
ìîâëåíîñò³ ïðî çâ³ëüíåííÿ òà äàòó òà-
êîãî çâ³ëüíåííÿ.

5. ×åðåç íåäîâåäåííÿ â ñóäîâîìó ïîðÿä-
êó ôàêòó âçàºìíî¿ äîìîâëåíîñò³ ïðî
çâ³ëüíåííÿ ³ ïðè ïîäàëüøîìó â³äêëèêàí-
í³ çàÿâè ïðî çâ³ëüíåííÿ ïðàö³âíèêîì ÷è
â÷èíåíí³ íèì ä³é, ÿê³ ï³äòâåðäæóþòü
â³äñóòí³ñòü äîáðîâ³ëüíî¿ ó íüîãî âîë³
çâ³ëüíÿòèñÿ, äàíó çàÿâó ñë³ä ââàæàòè
òàêîþ, ùî íàïèñàíà ï³ä ïñèõ³÷íèì òèñ-
êîì.
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Êîõàí Íàòàëüÿ. Îòäåëüíûå àñïåêòû ïðåêðàùåíèÿ òðóäîâûõ ïðàâîîòíîøåíèé ñî-
ãëàñíî ï. 1 ñò. 36 ÊÇîÒ Óêðàèíû è ñò. 38 ÊÇîÒ Óêðàèíû.
Â äàííîé ñòàòüå íà îñíîâàíèè ñóäåáíîé ïðàêòèêè àíàëèçèðóþòñÿ òàêèå îñíîâàíèÿ ïðå-
êðàùåíèÿ òðóäîâûõ îòíîøåíèé, êàê ñîãëàøåíèå ñòîðîí è ïðåêðàùåíèÿ òðóäîâûõ ïðàâî-
îòíîøåíèé ïî èíèöèàòèâå ðàáîòíèêà. Îïðåäåëÿåòñÿ, ÷òî ïåíñèîííûé âîçðàñò íå
ÿâëÿåòñÿ îñíîâàíèåì äëÿ óâîëüíåíèÿ ðàáîòíèêîâ, êðîìå ñëó÷àâ, ÷åòêî îïðåäåëåííûõ çà-
êîíîì. Äîêàçûâàåòñÿ, ÷òî ïðåêðàùåíèå òðóäîâîãî äîãîâîðà ïî ñîãëàøåíèþ ñòîðîí (ï. 1
ñò. 36 ÊÇîÒ Óêðàèí), âîçìîæíî â ëþáîå âðåìÿ, êîãäà ìåæäó ðàáîòîäàòåëåì è ðàáîòíè-
êîì äîñòèãíóòî åäèíñòâî ìûñëè î íåîáõîäèìîñòè è âîçìîæíîñòè ïðåêðàùåíèÿ äîãîâî-
ðà. Òàêæå îïðåäåëÿåòñÿ, ÷òî, â îòëè÷èå îò ñîãëàøåíèÿ ñòîðîí, ïðåêðàùåíèþ òðóäîâûõ
îòíîøåíèé ïî èíèöèàòèâå ðàáîòíèêà äîëæíî ïðåäøåñòâîâàòü ïèñüìåííîå ïðåäóïðåæ-
äåíèå ðàáîòíèêîì ðàáîòîäàòåëÿ çà äâå íåäåëè î íàìåðåíèè óâîëèòüñÿ.
Êëþ÷åâûå ñëîâà: ïðåêðàùåíèå òðóäîâûõ îòíîøåíèé, ðàñòîðæåíèå òðóäîâîãî äîãîâîðà,
ñîãëàøåíèå ñòîðîí, óâîëüíåíèå ðàáîòíèêà, ïñèõîëîãè÷åñêèé ïðèíóæäåíèå, íåçàêîííîå
óâîëüíåíèå ðàáîòíèêà.

Kohan Hatalia. Some aspects of the termination of the employment relationship under
p. 1 of art. 36 of the Labor Code of Ukraine and art. 38 Labor Code of Ukraine.
Question of termination or suspension of legal delimitation reason given sufficient attention
from scholars such as V. Prokopenko, V. Pylypenko, N. Khutoryan. However, as the
jurisprudence, must once again return to this issue and considering the practical situation,
with focus on the specifics of the termination of the employment relationship on certain
grounds.
Determined that the retirement age is not grounds for dismissal unless clearly defined in law.
Proved that the termination by agreement of the parties p. 1 of art. 36 of the Labor Code of
Ukraine is possible at any time, as between employer and employee achieved unity of thought
on the necessity and possibility of termination. Also determined that unlike the agreement of
the parties, termination of employment at the initiative of the employee must be preceded by a
written warning to the employee the employer two weeks of intention to resign.
It is shown that in all cases the joint at the termination of the employment contract under
clause 1 art. 36 of the Labor Code of Ukraine and termination at the initiative of the employee
century. 38 Labor Code of Ukraine should be voluntary will of the employee. In forcing the
latter to apply for termination of employment contract, the employee is entitled to bring
proceedings for reinstatement to court.
Another fact that is seen forcing an employee to write an application for exemption using
psychological coercion. Thus, the concept of psychological coercion for labor rights are not
inherent. Thus, in the case of mental coercion is a threat or intimidation of a person who was
subjected to coercion in order to force her to act or not to act in the direction needed for the one
who makes.
According to art. 43 of the Constitution of Ukraine and art. 2 of the Labor Code of Ukraine
guarantees everyone the right to work. Also, according to art. 31 Labor Code of Ukraine banned
forced labor, that is, the employer may not require an employee to perform work, unconditional
employment contract.
However, using indirect means to influence employee behavior as threatening dismissal,
reduction of positions, deprivation of bonuses and other additional payments, disciplinary or
liability, threats to prosecute, so forcing an employee to perform any act in which there is no
will of the employee, and that violate the employee’s right to work.
If physical coercion may yet prove it prove that the person concerned vchynyavsya mental
coercion more difficult. So, today, labor law contains no clear indication or confirmation
method of mental coercion. However, similar to the law apply to the proof of individual
employee mental duress should be based on the testimony of witnesses, employee relations
atmosphere, which used psychological coercion, the employer and a labor collective, recording
tools, and more.
So not prove in court the fact of mutual agreement on the release, and further recalls employee
resign or committing acts which confirms the absence of voluntary will of the employee exempt
such an application to be considered as having written under mental pressure.
Keywords: termination of employment, termination of employment contract, the agreement of
the parties, dismissal, psychological coercion, unlawful dismissal.
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