
Âàëåð³é Êóäðÿâöåâ,
àñï³ðàíò ÍÄ² ïðèâàòíîãî ïðàâà ³ ï³äïðèºìíèöòâà
³ìåí³ àêàäåì³êà Ô. Ã. Áóð÷àêà ÍÀÏðÍ Óêðà¿íè

ÓÄÊ 342

КЛАСИФІКАЦІЯ СПОСОБІВ ЗАБЕЗПЕЧЕННЯ
ВИКОНАННЯ КРЕДИТНИХ ЗОБОВ’ЯЗАНЬ

Ó ñòàòò³ ðîçãëÿíóòî êðèòåð³¿ êëàñèô³êàö³¿ ñïîñîá³â çàáåçïå÷åííÿ âèêîíàííÿ çîáîâ’ÿ-
çàíü çà äîãîâîðîì êðåäèòó. Âñòàíîâëåíî, ùî ïðàêòè÷íî áóäü-ÿêå äîãîâ³ðíå çîáîâ’ÿçàííÿ
íå ïîçáàâëåíå ðèçèêó éîãî ïîðóøåííÿ. Îñîáëèâî âèñîêèì º ñòóï³íü ðèçèêó ñàìå êðåäèòî-
ðà â êðåäèòíèõ çîáîâ’ÿçàííÿõ. Çâ³äñè é ³ñíóº ïîòðåáà â ïîïåðåäíüîìó çàáåçïå÷åíí³ íà-
ëåæíîãî âèêîíàííÿ óìîâ êðåäèòíèõ äîãîâîð³â, à òàêîæ ó êëàñèô³êàö³¿ ñïîñîá³â çàáåçïå-
÷åííÿ âèêîíàííÿ çîáîâ’ÿçàíü çà äîãîâîðîì êðåäèòó.
Êëþ÷îâ³ ñëîâà: ñïîñîáè çàáåçïå÷åííÿ, äîãîâ³ð êðåäèòó, íåóñòîéêà, ïîðóêà, ãàðàíò³ÿ,
çàñòàâà, ïðèòðèìàííÿ.

Åôåêòèâí³ñòü ñïîñîá³â çàáåçïå÷åííÿ
âèêîíàííÿ çîáîâ’ÿçàíü çà äîãîâîðîì êðå-
äèòó ïîëÿãàº íå â ïðîñòîò³ îòðèìàííÿ
â³äøêîäóâàííÿ ïðè ïîðóøåíí³ äîãîâ³ð-
íèõ óìîâ êîíòðàãåíòîì, à â çàïîá³ãàíí³
íåâèêîíàííþ òàêèõ äîãîâ³ðíèõ óìîâ ùå
íà ñòàä³¿ éîãî óêëàäàííÿ. Êð³ì òîãî,
êîæíîìó ñïîñîáó çàáåçïå÷åííÿ íàëåæíî-
ãî âèêîíàííÿ óìîâ êðåäèòíîãî äîãîâîðó
ïðèòàìàííà òàêà îçíàêà, ÿê îáîï³ëüíà
çàö³êàâëåí³ñòü ñòîð³í, ùî â³äîáðàæàºòü-
ñÿ ó ñï³ââ³äíîøåíí³ ¿õ ³íòåðåñ³â: äëÿ
êðåäèòîäàâöÿ — åôåêòèâí³ñòü çàáåçïå-
÷åííÿ âèêîíàííÿ êðåäèòíîãî äîãîâîðó, à
ïðè éîãî ïîðóøåíí³ — ïðîñòîòà é ïîâíî-
òà ðåàë³çàö³¿ ïðàâà íà ïîâåðíåííÿ êîø-
ò³â òà îòðèìàííÿ â³äøêîäóâàííÿ; äëÿ ïî-
çè÷àëüíèêà — âàðò³ñíèé ðîçì³ð ñïîñîáó
çàáåçïå÷åííÿ ³ ìîæëèâ³ñòü âèêîðèñòàí-
íÿ éîãî ÿê â³äñòóïíîãî.

Çàãàëîì, õàðàêòåðèçóþ÷è ñïîñîáè çà-
áåçïå÷åííÿ âèêîíàííÿ êðåäèòíèõ çîáî-

â’ÿçàíü, äîö³ëüíî íàãîëîñèòè íà òåîðå-
òè÷í³é âàæëèâîñò³ ¿õ êëàñèô³êàö³¿ ç
ìåòîþ òî÷í³øîãî âèçíà÷åííÿ ñóòíîñò³
îêðåìèõ ñïîñîá³â çàáåçïå÷åííÿ äëÿ åôåê-
òèâí³øîãî ¿õ âèêîðèñòàííÿ êðåäèòîðîì
ïðè ì³í³ì³çàö³¿ ñâîãî êðåäèòíîãî ðèçè-
êó. Çàñòîñóâàííÿ ó ö³é ñòàòò³ ìåòîäó êëà-
ñèô³êàö³¿ äàº çìîãó ñèñòåìíî é ïîâí³øå
äîñë³äèòè ñïîñîáè çàáåçïå÷åííÿ âèêî-
íàííÿ çîáîâ’ÿçàíü çà äîãîâîðîì êðåäèòó,
âèõîäÿ÷è ç ¿õ ôóíêö³îíàëüíîãî ïðèçíà-
÷åííÿ, à òàêîæ ïîêàçàòè åôåêòèâí³ñòü
êîæíîãî ç³ ñïîñîá³â äëÿ íàëåæíîãî çàáåç-
ïå÷åííÿ ïðàâ òà ³íòåðåñ³â ñóá’ºêò³â öüîãî
çîáîâ’ÿçàëüíîãî ïðàâîâ³äíîøåííÿ.

Ó çâ’ÿçêó ç öèì, ïåðø çà âñå, íåîáõ³ä-
íî çóïèíèòèñÿ äåòàëüí³øå íà òîìó, ÷è
ìîæåìî ìè â òåîðåòè÷íîìó ïëàí³ ãîâî-
ðèòè ïðî ñèñòåìó ñïîñîá³â çàáåçïå÷åííÿ
çîáîâ’ÿçàíü, à äëÿ öüîãî, íà äóìêó
Î. Ñ. Ê³çëîâî¿, ñë³ä çðîçóì³òè, ÷èì îáó-
ìîâëåíî ¿õ ³ñíóâàííÿ, âèÿâèòè ìîæëèâî-
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ñò³ ¿õ çì³íè [1, ñ. 121]. Ç öüîãî ïðèâîäó
äîö³ëüíî ï³äòðèìàòè äîñë³äíèöþ, àäæå ó
ñó÷àñí³é þðèäè÷í³é ë³òåðàòóð³ ïðîáëåìà
àíàë³çó îêðåìèõ ñïîñîá³â çàáåçïå÷åííÿ
âèêîíàííÿ êðåäèòíèõ çîáîâ’ÿçàíü òà ïî-
øóêó íàéä³ºâ³øîãî ñïîñîáó ïîñ³äàº îäíå
ç ïåðøèõ ì³ñöü, àäæå ñïîñîáè çàáåçïå-
÷åííÿ âèêîíàííÿ çîáîâ’ÿçàíü íàäàþòü
êðåäèòîðó ïðàâî îäåðæàòè âèêîíàííÿ
ïîðóøåíîãî áîðæíèêîì ô³íàíñîâîãî çî-
áîâ’ÿçàííÿ çà ðàõóíîê ñïåö³àëüíî ñòâî-
ðåíîãî äëÿ öüîãî äæåðåëà âèêîíàííÿ ïî-
ðóøåíîãî çîáîâ’ÿçàííÿ. ßê çàçíà÷àº ç
öüîãî ïðèâîäó ². É. Ïó÷êîâñüêà, òàêå
äæåðåëî âñòàíîâëþºòüñÿ íà âèìîãó êðå-
äèòîðà áîðæíèêîì (çà ðàõóíîê áîðæíè-
êà), ÿê ïðàâèëî, íà ìîìåíò âèíèêíåííÿ
çîáîâ’ÿçàííÿ ç ºäèíîþ ìåòîþ — ùîá ó
ðàç³ ïîðóøåííÿ áîðæíèêîì çîáîâ’ÿçàí-
íÿ êðåäèòîð ì³ã îòðèìàòè âèêîíàííÿ ïî-
ðóøåíîãî çîáîâ’ÿçàííÿ, ðåàë³çóâàâøè
ñâî¿ ïðàâà çà çàáåçïå÷åííÿì, çâåðòàþ÷è
ñòÿãíåííÿ íà çàñòàâëåíå (ïðèòðèìàíå)
ìàéíî, ïðåä’ÿâëÿþ÷è âèìîãó äî ïîðó÷è-
òåëÿ ÷è ãàðàíòà ïðî âèêîíàííÿ ïîðóøå-
íîãî çîáîâ’ÿçàííÿ [2, ñ. 345].

Îäíèì ³ç êðèòåð³¿â êëàñèô³êàö³¿ ñïî-
ñîá³â çàáåçïå÷åííÿ âèêîíàííÿ êðåäèò-
íèõ çîáîâ’ÿçàíü, íà äóìêó Ñ. Ì. Àíäðî-
ñîâà, ìîæå ñëóãóâàòè íîðìàòèâíî-ïðà-
âîâà âèçíà÷åí³ñòü [3, ñ. 47]. Çà íàâåäå-
íèì êðèòåð³ºì âñ³ ñïîñîáè çàáåçïå÷åííÿ
çàëåæíî â³ä çàêð³ïëåíîñò³ â çàêîíîäàâ-
ñòâ³ ìîæíà ïîä³ëèòè íà çàêð³ïëåí³ â çà-
êîí³ (ïîéìåíîâàí³) ³ íå çàêð³ïëåí³ çàêî-
íîäàâ÷î (íåïîéìåíîâàí³). Äî ïîéìåíî-
âàíèõ ñïîñîá³â çàáåçïå÷åííÿ âèêîíàííÿ
êðåäèòíèõ çîáîâ’ÿçàíü ìîæíà â³äíåñòè
âñ³ (êð³ì çàâäàòêó) ñïîñîáè çàáåçïå÷åí-
íÿ, ùî ïðÿìî âèçíà÷åí³ â ãë. 49 ÖÊ, à
òàêîæ ³íø³ ñïîñîáè, ïåðåäáà÷åí³ ñïå-
ö³àëüíèìè çàêîíîäàâ÷èìè àêòàìè. Ïðè-
êëàäîì îñòàíí³õ ìîæå áóòè äîãîâ³ð ôàê-
òîðèíãó (ãë. 73 ÖÊ Óêðà¿íè). Ç öüîãî
ïðèâîäó Ä. Â. Ñîêîëÿíñüêèé ñïîñîáè çà-
áåçïå÷åííÿ âèêîíàííÿ çîáîâ’ÿçàíü ïðî-
ïîíóº êëàñèô³êóâàòè íà: à) ñïîñîáè çà-
áåçïå÷åííÿ âèêîíàííÿ çîáîâ’ÿçàíü, ùî
ïåðåäáà÷åí³ ãëàâîþ 49 ÖÊ Óêðà¿íè (íå-
óñòîéêà, ïîðóêà, ãàðàíò³ÿ, çàâäàòîê, çà-
ñòàâà, ïðèòðèìàííÿ); á) ñïîñîáè çàáåçïå-
÷åííÿ âèêîíàííÿ çîáîâ’ÿçàíü, ùî ïåðåä-

áà÷åí³ ³íøèìè íîðìàìè öèâ³ëüíîãî çà-
êîíîäàâñòâà Óêðà¿íè; â) ³íø³ ñïîñîáè
âèêîíàííÿ çîáîâ’ÿçàíü, ÿê³ ïåðåäáà÷åí³
äîãîâîðîì [4, ñ. 475].

². É. Ïó÷êîâñüêà ïðè äîñë³äæåíí³ ïî-
éìåíîâàíèõ ñïîñîá³â çàáåçïå÷åííÿ âèêî-
íàííÿ çîáîâ’ÿçàíü çâåðòàº óâàãó, ùî
îñòàíí³ ðåàë³çóþòüñÿ («ñïðàöüîâóþòü»,
«âìèêàþòüñÿ») âèêëþ÷íî ó ðàç³ ïîðó-
øåííÿ çîáîâ’ÿçàííÿ áîðæíèêîì. Âîíè
ïðèñòîñîâàí³ äëÿ çàõèñòó ïîðóøåíèõ
ïðàâ êðåäèòîðà, ùî çàêð³ïëåíî ó ïîíÿòò³
êîæíîãî ç íèõ. Çîêðåìà, íåóñòîéêà —
ãðîøîâà ñóìà àáî ³íøå ìàéíî, ÿê³ áîðæ-
íèê ïîâèíåí ïåðåäàòè êðåäèòîðîâ³ ó ðàç³
ïîðóøåííÿ áîðæíèêîì çîáîâ’ÿçàííÿ
(ñò. 549 ÖÊ); ó ðàç³ ïîðóøåííÿ áîðæíè-
êîì çîáîâ’ÿçàííÿ, çàáåçïå÷åíîãî ãàðàí-
ò³ºþ, ãàðàíò çîáîâ’ÿçàíèé ñïëàòèòè êðå-
äèòîðîâ³ ãðîøîâó ñóìó â³äïîâ³äíî äî
óìîâ ãàðàíò³¿ (ñò. 563 ÖÊ); ó ñèëó çàñòà-
âè êðåäèòîð ìàº ïðàâî ó ðàç³ íåâèêîíàí-
íÿ áîðæíèêîì çîáîâ’ÿçàííÿ, çàáåçïå÷å-
íîãî çàñòàâîþ, îäåðæàòè çàäîâîëåííÿ çà
ðàõóíîê çàñòàâëåíîãî ìàéíà (ñò. 572
ÖÊ); êðåäèòîð ó ðàç³ íåâèêîíàííÿ áîðæ-
íèêîì çîáîâ’ÿçàííÿ ìàº ïðàâî ïðèòðèìà-
òè ó ñåáå ð³÷ áîðæíèêà äî âèêîíàííÿ
áîðæíèêîì çîáîâ’ÿçàííÿ (ñò. 594 ÖÊ) [5,
ñ. 27]. Òîáòî îá’ºäíóº âèùåíàâåäåí³ ïî-
éìåíîâàí³ ñïîñîáè òå, ùî ¿õ ðåàë³çàö³ÿ
ïîâ’ÿçóºòüñÿ ç ïîðóøåííÿì çàáåçïå÷åíî-
ãî äîãîâîðó êðåäèòó ³ çä³éñíþºòüñÿ â ³í-
òåðåñàõ êðåäèòîäàâöÿ.

Äî íåïîéìåíîâàíèõ ñïîñîá³â çàáåçïå-
÷åííÿ âèêîíàííÿ êðåäèòíèõ çîáîâ’ÿçàíü
ìîæíà â³äíåñòè óòðèìàííÿ ïðàâîâîãî òè-
òóëó, öåñ³þ, äîãîâ³ð ìàéíîâîãî ñòðàõó-
âàííÿ, âåêñåëü, ôàêòîðèíã òîùî. Îäðà-
çó æ çàçíà÷èìî, ùî îäíèì ³ç íàéïî-
øèðåí³øèõ íåïîéìåíîâàíèõ ñïîñîá³â çà-
áåçïå÷åííÿ âèêîíàííÿ çîáîâ’ÿçàíü çà äî-
ãîâîðîì êðåäèòó º ñòðàõóâàííÿ, ùî âè-
êîðèñòîâóºòüñÿ ñóá’ºêòàìè êðåäèòíèõ
ïðàâîâ³äíîñèí ñàìå ó âèãëÿä³ äîáðîâ³ëü-
íîãî ñòðàõóâàííÿ â³äïîâ³äàëüíîñò³. Ñòðà-
õóâàííÿ º îäíèì ³ç ñóòòºâèõ ìåõàí³çì³â
äëÿ ïîíîâëåííÿ ïîðóøåíèõ ìàéíîâèõ ³í-
òåðåñ³â êðåäèòîäàâöÿ ó âèïàäêàõ íåâèêî-
íàííÿ ÷è íåíàëåæíîãî âèêîíàííÿ óìîâ
äîãîâîðó êðåäèòó.

Ó çàêîíîäàâñòâ³ çàõ³äíèõ êðà¿í íåïî-

22

9–10/2016

Ô²ÍÀÍÑÈ, ÏÎÄÀÒÊÈ, ÁÞÄÆÅÒ



îäèíîêèìè º âèïàäêè çàêð³ïëåííÿ äîíå-
äàâíà íåïîéìåíîâàíèõ ñïîñîá³â çàáåçïå-
÷åííÿ â êîäèô³êîâàíèõ àêòàõ. Òàê, ó
ñò. 2-401 ªäèíîãî òîðãîâîãî êîäåêñó
ÑØÀ çàçíà÷åíî, ùî áóäü-ÿêå ðåçåðâó-
âàííÿ àáî óòðèìàííÿ ïðîäàâöåì òèòóëó
(âëàñíîñò³) íà òîâàðè, â³äâàíòàæåí³ àáî
ïîñòàâëåí³ ïîêóïöåâ³, ðîçãëÿäàºòüñÿ çà
ñâîºþ ä³ºþ ÿê çáåðåæåííÿ çàáåçïå÷ó-
âàëüíîãî ³íòåðåñó [6, ñ. 78—79]. Ðîçä³ë 9
ªäèíîãî òîðãîâîãî êîäåêñó ÑØÀ çàñòî-
ñîâóºòüñÿ äî çàáåçïå÷óâàëüíèõ ³íòåðå-
ñ³â, ùî âèíèêàþòü áåçïîñåðåäíüî ³ç öè-
â³ëüíî-ïðàâîâèõ äîãîâîð³â. Çàãàëîì
çàêîíîäàâåöü ÑØÀ ï³ä «çàáåçïå÷óâàëü-
íèì ³íòåðåñîì» ðîçóì³º ³íòåðåñ ó çàáåç-
ïå÷åíí³ íàëåæíîãî âèêîíàííÿ çîáîâ’ÿ-
çàííÿ ðóõîìèì àáî íåðóõîìèì ìàéíîì.
²íàêøå êàæó÷è, ïîíÿòòÿ «çàáåçïå÷ó-
âàëüíèé ³íòåðåñ» â àìåðèêàíñüêîìó ïðà-
â³ îõîïëþº ð³çíîìàí³òí³ çà ñâîºþ ïðèðî-
äîþ (ðå÷îâî-ïðàâîâ³, çîáîâ’ÿçàëüíî-ïðà-
âîâ³) çàñîáè çàáåçïå÷åííÿ âèêîíàííÿ çî-
áîâ’ÿçàíü.

Äî íåïîéìåíîâàíèõ ñïîñîá³â çàáåçïå-
÷åííÿ âèêîíàííÿ êðåäèòíèõ çîáîâ’ÿçàíü
ìîæíà òàêîæ â³äíåñòè ïðàâî÷èíè ç
â³äêëàäàëüíîþ îáñòàâèíîþ (ñò. 212 ÖÊ).
Òàê, ç ìåòîþ çàáåçïå÷åííÿ âèêîíàííÿ çî-
áîâ’ÿçàíü çà êðåäèòíèì äîãîâîðîì ïîçè-
÷àëüíèê ïðîäàº êðåäèòîðó ï³ä â³äêëà-
äàëüíîþ îáñòàâèíîþ ïåâíå ìàéíî.
Âîäíî÷àñ ó äîãîâîð³ ñòîðîíè ïåðåäáà÷à-
þòü âèíèêíåííÿ ïðàâà âëàñíîñò³ ïîêóï-
öÿ-êðåäèòîäàâöÿ â çàëåæí³ñòü â³ä íàÿâ-
íîñò³ ôàêòó íåâèêîíàííÿ ïîçè÷àëüíè-
êîì-ïðîäàâöåì ñâî¿õ çîáîâ’ÿçàíü çà êðå-
äèòíèì äîãîâîðîì, à ÿê îïëàòó êóï³âåëü-
íî¿ ö³íè ïðè íàñòàíí³ çàçíà÷åíî¿ â³äêëà-
äàëüíî¿ îáñòàâèíè ðîçãëÿäàþòü ñóìó
íåïîâåðíåíîãî áîðãó.

Ñë³ä çàçíà÷èòè, ùî äëÿ òîãî, ùîá íå-
ïîéìåíîâàíà êîíñòðóêö³ÿ áóëà âèçíàíà
ñïîñîáîì çàáåçïå÷åííÿ çîáîâ’ÿçàííÿ, âî-
íà ìàº â³äïîâ³äàòè ïåâíèì ñïåöèô³÷íèì
(ïðèòàìàííèì ñïîñîáàì çàáåçïå÷åííÿ)
îçíàêàì, ïðî ÿê³ éøëîñÿ âèùå. Òàê, íå
ìîæóòü âèçíàâàòèñÿ ñïîñîáàìè çàáåçïå-
÷åííÿ âèêîíàííÿ êðåäèòíèõ çîáîâ’ÿçàíü
çàáåçïå÷óâàëüí³ ñïîñîáè, âèêîðèñòàííÿ
ÿêèõ íå ïåðåäáà÷àº ³ñíóâàííÿ äîäàòêî-
âèõ (àêöåñîðíèõ) çîáîâ’ÿçàíü. Ïðèêëà-

äîì ìîæå ñëóãóâàòè çàë³ê âçàºìíèõ âè-
ìîã, ïîêëàäåííÿ ðèçèê³â âèïàäêîâî¿ çà-
ãèáåë³ àáî âèïàäêîâîãî ïîøêîäæåííÿ
ìàéíà íà êîíòðàãåíòà, ìîæëèâ³ñòü âèìà-
ãàòè âèçíàííÿ ïðàâî÷èíó íåä³éñíèì ïðè
ïîðóøåíí³ âèìîã ïðî éîãî íîòàð³àëüíó
ôîðìó òîùî [7, ñ. 65].

Ñïîñîáè çàáåçïå÷åííÿ âèêîíàííÿ êðå-
äèòíèõ çîáîâ’ÿçàíü ïîêëèêàí³ ãàðàíòó-
âàòè ³íòåðåñè êðåäèòîðà. Âîäíî÷àñ îäí³ ç
íèõ áåçïîñåðåäíüî ñïðÿìîâàí³ íà òå, ùîá
ñòèìóëþâàòè áîðæíèêà äî âèêîíàííÿ
ñâî¿õ ô³íàíñîâèõ çîáîâ’ÿçàíü (íàïðè-
êëàä, íåóñòîéêà), ³íø³ æ ïîêëèêàí³ çà-
õèñòèòè ³íòåðåñè êðåäèòîðà â ðàç³ ïîðó-
øåííÿ çîáîâ’ÿçàííÿ áîðæíèêîì (ïîðóêà,
ãàðàíò³ÿ). Òàê, ³íòåðåñè êðåäèòîðà â ðàç³
íåìîæëèâîñò³ âèêîíàííÿ ô³íàíñîâèõ çî-
áîâ’ÿçàíü çà äîãîâîðîì êðåäèòó çàáåçïå-
÷åí³ ìîæëèâ³ñòþ ñòÿãíåííÿ êîøò³â ç ïî-
ðó÷èòåëÿ àáî ãàðàíòà. Íàòîì³ñòü çàñòàâà
òà ïðèòðèìàííÿ ñïîíóêàþòü ïîçè÷àëü-
íèêà äî íàëåæíîãî âèêîíàííÿ çîáîâ’ÿ-
çàííÿ, à ïðè ¿õ ïîðóøåíí³ ãàðàíòóþòü
çàõèñò ³íòåðåñ³â êðåäèòîäàâöÿ. Òàê, çà-
ñòàâà ç ìîìåíòó óêëàäåííÿ äîãîâîðó êðå-
äèòó ñòèìóëþº ïîçè÷àëüíèêà äî éîãî íà-
ëåæíîãî âèêîíàííÿ, íàòîì³ñòü ïðèòðè-
ìàííÿ ÿê ñïîñ³á çàáåçïå÷åííÿ ìîæå çà-
ñòîñîâóâàòèñÿ âèêëþ÷íî ï³ñëÿ ïîðóøåí-
íÿ ïîçè÷àëüíèêîì âçÿòèõ íà ñåáå ô³íàí-
ñîâèõ çîáîâ’ÿçàíü.

Îòæå, çà êðèòåð³ºì çàñòîñóâàííÿ äî
áîðæíèêà äîäàòêîâèõ ìàéíîâèõ âèòðàò
çà ïîðóøåííÿ êðåäèòíîãî çîáîâ’ÿçàííÿ
ñïîñîáè çàáåçïå÷åííÿ âèêîíàííÿ êðåäèò-
íèõ çîáîâ’ÿçàíü ïîä³ëÿþòüñÿ íà: à) ò³,
ùî º ì³ðàìè öèâ³ëüíî¿ â³äïîâ³äàëüíîñò³;
á) ò³, ùî òàêèìè ì³ðàìè öèâ³ëüíî¿ â³äïî-
â³äàëüíîñò³ áóòè íå ìîæóòü.

Äî ïåðøèõ â þðèäè÷í³é ë³òåðàòóð³
ïðîïîíóºòüñÿ â³äíîñèòè íåóñòîéêó òà çà-
âäàòîê ÿê òàê³, ùî ïåðåâèùóþòü çáèòêè,
òîáòî íå ò³ëüêè â³äíîâëþþòü ïðàâà êðå-
äèòîðà, à é ïîêëàäàþòü íà áîðæíèêà äî-
äàòêîâ³ âèòðàòè ìàéíîâîãî õàðàêòåðó [8,
ñ. 785]. Äî äðóãèõ íàëåæàòü òàê³ ñïîñîáè
çàáåçïå÷åííÿ, ÿê çàñòàâà, ïðèòðèìàííÿ,
ãàðàíò³ÿ, ïîðóêà, òîùî. Çàçíà÷åí³ ñïîñî-
áè çàáåçïå÷åííÿ äàþòü çìîãó ñòÿãíóòè
òå, ùî ï³äëÿãàëî âèêîíàííþ çà äîãîâî-
ðîì êðåäèòó áåç ïîêëàäåííÿ íà ïîçè-
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÷àëüíèêà äîäàòêîâèõ âèòðàò ìàéíîâîãî
õàðàêòåðó.

Çà êðèòåð³ºì ïîïåðåäíüîãî âèä³ëåííÿ
ìàéíà äëÿ çàáåçïå÷åííÿ âèêîíàííÿ çî-
áîâ’ÿçàíü çà äîñë³äæóâàíèì äîãîâîðîì
ñïîñîáè çàáåçïå÷åííÿ ìîæíà ïîä³ëèòè
íà: à) ïîâ’ÿçàí³ ç âèä³ëåííÿì ìàéíà, ùî
çäàòíå çàáåçïå÷èòè ïðèìóñîâå âèêîíàí-
íÿ ô³íàíñîâèõ çîáîâ’ÿçàíü ïîçè÷àëüíè-
êà; á) íå ïîâ’ÿçàí³ ç âèä³ëåííÿì ìàéíà,
ùî çäàòíå çàáåçïå÷èòè ïðèìóñîâå âèêî-
íàííÿ ô³íàíñîâèõ çîáîâ’ÿçàíü ïîçè÷àëü-
íèêà (íåóñòîéêà, ïîðóêà, ãàðàíò³ÿ). ßê
âèäàºòüñÿ, ïðàêòè÷íà ö³íí³ñòü ö³º¿ êëà-
ñèô³êàö³¿ ïîëÿãàº â òîìó, ùî âîíà äàº
çìîãó âèçíà÷èòè íàä³éí³ñòü îêðåìèõ ñïî-
ñîá³â çàáåçïå÷åííÿ âèêîíàííÿ çîáîâ’ÿ-
çàíü. Òàê, äî ñïîñîá³â, ïîâ’ÿçàíèõ ç âè-
ä³ëåííÿì ìàéíà, ñïðÿìîâàíîãî íà çàáåç-
ïå÷åííÿ ïðèìóñîâîãî âèêîíàííÿ ô³-
íàíñîâèõ çîáîâ’ÿçàíü ïîçè÷àëüíèêà, ÿê³
ãàðàíòóþòü, ùî çì³íà ìàéíîâîãî ñòàíó
ïîçè÷àëüíèêà íå ìîæå âïëèíóòè íà çàäî-
âîëåííÿ âèìîã êðåäèòîäàâöÿ, ìîæíà â³ä-
íåñòè: ìàéíîâó ïîðóêó, çàñòàâó, ïðèòðè-
ìàííÿ. Íàòîì³ñòü äî ñïîñîá³â, íå ïî-
â’ÿçàíèõ ç âèä³ëåííÿì ìàéíà, ñïðÿìîâà-
íîãî íà çàáåçïå÷åííÿ ïðèìóñîâîãî âèêî-
íàííÿ ô³íàíñîâèõ çîáîâ’ÿçàíü ïîçè÷àëü-
íèêà, â³äíîñÿòüñÿ: íåóñòîéêà, ãàðàíò³ÿ,
ñòðàõóâàííÿ ðèçèêó ïîçè÷àëüíèêà ïðè
ïîðóøåíí³ êðåäèòíîãî äîãîâîðó, ôàêòî-
ðèíã.

Çà êðèòåð³ºì çàëó÷åííÿ òðåò³õ îñ³á äî
âèêîíàííÿ ô³íàíñîâèõ çîáîâ’ÿçàíü çà äî-
ãîâîðîì êðåäèòó äîö³ëüíî âèä³ëèòè òàê³
ñïîñîáè: à) ó âñòàíîâëåíí³ òà ðåàë³çàö³¿
ÿêèõ áåðóòü ó÷àñòü ëèøå ïîçè÷àëüíèê òà
êðåäèòîäàâåöü (íåóñòîéêà, çàñòàâà, ïðè-
òðèìàííÿ òîùî); á) ó âñòàíîâëåíí³ òà ðå-
àë³çàö³¿ ÿêèõ áåðóòü ó÷àñòü êð³ì ïîçè-
÷àëüíèêà òà êðåäèòîäàâöÿ òàêîæ îñîáè,
ÿê³ íå º ñóá’ºêòàìè çàáåçïå÷óâàëüíîãî
çîáîâ’ÿçàííÿ (ïîðóêà, ãàðàíò³ÿ òîùî).
Çàçíà÷åíèé êðèòåð³é êëàñèô³êàö³¿ äàº
çìîãó ç’ÿñóâàòè, õòî æ ãàðàíòóº íàëåæíå
âèêîíàííÿ êðåäèòíîãî çîáîâ’ÿçàííÿ —
ñàì ïîçè÷àëüíèê, ç ìàéíà àáî êîøò³â
ÿêîãî ôîðìóºòüñÿ çàáåçïå÷åííÿ, àáî æ
òðåòÿ îñîáà, ÿêà íå áåðå áåçïîñåðåäíüî
ó÷àñò³ â çîáîâ’ÿçàíí³, àëå ïîãîäèëàñÿ ç
ð³çíèõ íà òå ïðè÷èí çàáåçïå÷èòè íàëåæ-

íå âèêîíàííÿ êðåäèòíîãî çîáîâ’ÿçàííÿ.
Íàïðèêëàä, áàíê, ³íøà êðåäèòíà óñòàíî-
âà àáî ñòðàõîâà îðãàí³çàö³ÿ, ô³çè÷íà îñî-
áà — ï³äïðèºìåöü òîùî.

Çà êðèòåð³ºì ñòèìóëþþ÷î¿ ñïðÿìîâà-
íîñò³ âèä³ëÿþòü òàê³ âèäè çàáåçïå÷åííÿ
âèêîíàííÿ çîáîâ’ÿçàíü, ÿê³: à) ñòèìóëþ-
þòü áîðæíèêà äî âèêîíàííÿ çîáîâ’ÿçàí-
íÿ (íåóñòîéêà òà çàâäàòîê); á) çàõèùà-
þòü ìàéíîâèé ³íòåðåñ êðåäèòîðà ó ðàç³
íåñïðàâíîñò³ áîðæíèêà (ïîðóêà, ãàðàí-
ò³ÿ); â) ñòèìóëþþòü áîðæíèêà äî âèêî-
íàííÿ çîáîâ’ÿçàííÿ, à ó ðàç³ éîãî íå-
ñïðàâíîñò³ ãàðàíòóþòü çàõèñò ìàéíîâèõ
³íòåðåñ³â êðåäèòîðà (çàñòàâà, ïðèòðèìàí-
íÿ) [9, ñ. 119].

Êð³ì òîãî, â þðèäè÷í³é ë³òåðàòóð³ îá-
´ðóíòîâóºòüñÿ äîö³ëüí³ñòü ïîä³ëó ñïîñî-
á³â çàáåçïå÷åííÿ âèêîíàííÿ çîáîâ’ÿçàíü
íà: à) àêöåñîðí³ (íåóñòîéêà, çàâäàòîê,
ïîðóêà, çàñòàâà, ïðèòðèìàííÿ); á) íåàê-
öåñîðí³ (ãàðàíò³ÿ, ñòðàõóâàííÿ òîùî)
[10, ñ. 52]. Äîìîâëåí³ñòü ïðî âñòàíîâëåí-
íÿ áóäü-ÿêîãî ç ïåðåðàõîâàíèõ ñïîñîá³â
çàáåçïå÷åííÿ âèêîíàííÿ çîáîâ’ÿçàíü ïî-
ðîäæóº àêöåñîðíå çîáîâ’ÿçàííÿ, ùî
ñïðÿìîâàíå íà çàáåçïå÷åííÿ íàëåæíîãî
âèêîíàííÿ îñíîâíîãî çîáîâ’ÿçàííÿ.

Â þðèäè÷í³é ë³òåðàòóð³ äîâîë³ øèðî-
êîãî çàñòîñóâàííÿ íàáóâ ïîä³ë ñïîñîá³â
çàáåçïå÷åííÿ âèêîíàííÿ çîáîâ’ÿçàíü íà:
à) ðå÷îâî-ïðàâîâ³ ñïîñîáè çàáåçïå÷åííÿ
âèêîíàííÿ çîáîâ’ÿçàíü; á) çîáîâ’ÿçàëü-
íî-ïðàâîâ³ ñïîñîáè çàáåçïå÷åííÿ âèêî-
íàííÿ çîáîâ’ÿçàíü [8, ñ. 785]. Çàâäÿêè
òàê³é êëàñèô³êàö³¿ ñïîñîá³â çàáåçïå÷åí-
íÿ âèêîíàííÿ çîáîâ’ÿçàíü ìîæíà ãîâîðè-
òè ïðî òå, ùî çàëåæíî â³ä õàðàêòåðó çà-
áåçïå÷åííÿ ³íòåðåñ³â êðåäèòîäàâöÿ âîíè
ïîä³ëÿþòüñÿ íà ðå÷îâî-ïðàâîâ³ òà çîáî-
â’ÿçàëüíî-ïðàâîâ³ ñïîñîáè çàáåçïå÷åííÿ
âèêîíàííÿ êðåäèòíèõ çîáîâ’ÿçàíü.

Ðå÷îâî-ïðàâîâ³ ñïîñîáè çàáåçïå÷åííÿ
âèêîíàííÿ çîáîâ’ÿçàíü çà äîãîâîðîì êðå-
äèòó ìàþòü íàéá³ëüøó ïðèâàáëèâ³ñòü
äëÿ ô³íàíñîâèõ óñòàíîâ (êðåäèòîäàâö³â),
õî÷à é íå âîëîä³þòü òàêîþ óí³âåðñàëü-
í³ñòþ, ÿê ãàðàíò³¿ òðåò³õ îñ³á. Äëÿ ¿õ çà-
ñòîñóâàííÿ íåîáõ³äí³ ôàêò ïåðåäàííÿ çà
äîãîâîðîì ìàéíà, íà ÿêå ìîæå áóòè âñòà-
íîâëåíå ïðàâî âëàñíîñò³, àáî íàÿâí³ñòü ó
áîðæíèêà ìàéíà, íà ÿêå ìîæå áóòè íà-
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êëàäåíî çàáåçïå÷óâàëüíå îáìåæåííÿ.
Ç ïîçèö³¿ ïîçè÷àëüíèêà òàê³ ñïîñîáè âè-
ã³äí³ ¿õ â³äíîñíîþ äåøåâèçíîþ ³ çà óìî-
âè çáåðåæåííÿ âîëîä³ííÿ òà êîðèñòóâàí-
íÿ ïðåäìåòîì çàáåçïå÷åííÿ äàþòü éîìó
ïîì³òíó âèãîäó [11, ñ. 117]. Òàêîæ áîðæ-
íèêó íåìàº ïîòðåáè øóêàòè òà äîìîâëÿ-
òèñÿ ç òðåò³ìè îñîáàìè, àáî øóêàòè âñþ
ñóìó êîøò³â òà ðîçì³ùóâàòè ¿õ íà îêðå-
ìîìó ðàõóíêó. Íàòîì³ñòü ïîçè÷àëüíèê
ñâ³äîìî ïîãîäæóºòüñÿ íà îáìåæåííÿ ñâî-
¿õ ìîæëèâîñòåé ùîäî ðîçïîðÿäæåííÿ
ïðåäìåòîì çàáåçïå÷åííÿ. Äëÿ êðåäèòî-
äàâöÿ ïðèâàáëèâ³ñòü ðå÷îâî-ïðàâîâîãî
çàáåçïå÷åííÿ ïîëÿãàº â ñàìîìó ôàêò³
³ñíóâàííÿ çàáåçïå÷óâàëüíîãî ìàéíà â³ä
ìîìåíòó óêëàäåííÿ äîãîâîðó êðåäèòó äî
éîãî íàëåæíîãî âèêîíàííÿ. Êðåäèòîäà-
âåöü ñåðéîçíî ðèçèêóº ò³ëüêè â ðàç³ çà-
ãèáåë³ ïðåäìåòà çàáåçïå÷åííÿ, â ³íøèõ
âèïàäêàõ â³í â³äíîñíî âïåâíåíèé â ì³í³-
ì³çàö³¿ ðèçèê³â íåâèêîíàííÿ ïîçè÷àëü-
íèêîì ñâî¿õ ô³íàíñîâèõ çîáîâ’ÿçàíü.

Äî ðå÷îâî-ïðàâîâèõ ñïîñîá³â çàáåçïå-
÷åííÿ âèêîíàííÿ êðåäèòíèõ çîáîâ’ÿçàíü
ìîæíà â³äíåñòè çàñòàâó, ïðèòðèìàííÿ,
íàòîì³ñòü äî çîáîâ’ÿçàëüíî-ïðàâîâèõ —
íåóñòîéêó, ïîðóêó, ãàðàíò³þ, ñòðàõóâàí-
íÿ òîùî.

Âîäíî÷àñ äîö³ëüíî çàçíà÷èòè, ùî ³
öåé ïîä³ë ñïîñîá³â çàáåçïå÷åííÿ âèêî-
íàííÿ çîáîâ’ÿçàíü â þðèäè÷í³é ë³òåðàòó-
ð³ áóâ ï³ääàíèé êðèòèö³. Òàê, íà äóìêó
ª. Î. Õàðèòîíîâà òà Î. ². Õàðèòîíîâî¿,
íåäîë³êîì òàêîãî ïîä³ëó º éîãî êîì-
ïëåêñí³ñòü (à, îòæå, é ïåâíà ðîçïëèâ÷àñ-
ò³ñòü) êðèòåð³þ, âíàñë³äîê ÷îãî çàïðîïî-
íîâàíå îá’ºäíàííÿ ó ãðóïè ìàº äåùî
øòó÷íèé õàðàêòåð [12, ñ. 172]. Íà íàøó
æ äóìêó, âèá³ð êîíêðåòíîãî ñïîñîáó çà-
áåçïå÷åííÿ âèêîíàííÿ çîáîâ’ÿçàíü çà äî-
ãîâîðîì êðåäèòó çàëåæèòü â³ä éîãî îñîá-
ëèâîñòåé, éîãî ïðèäàòíîñò³ äî çàñòîñó-
âàííÿ ùîäî êîíêðåòíî¿ ñèòóàö³¿ òà â³ä
çì³ñòó îñíîâíîãî çîáîâ’ÿçàííÿ. Ïðàêòè÷-
íà ö³íí³ñòü êëàñèô³êàö³¿ ñïîñîá³â çàáåç-
ïå÷åííÿ âèêîíàííÿ çîáîâ’ÿçàíü çà äîãî-
âîðîì êðåäèòó íà ðå÷îâî-ïðàâîâ³ òà çîáî-
â’ÿçàëüíî-ïðàâîâ³ ïîëÿãàº â òîìó, ùî âî-
íà âèÿâëÿº íåîäíàêîâó ñòóï³íü åôåêòèâ-
íîñò³ ð³çíèõ çàáåçïå÷óâàëüíèõ çàñîá³â.
Óñ³ ñïîñîáè çàáåçïå÷åííÿ âèêîíàííÿ

êðåäèòíèõ çîáîâ’ÿçàíü ìàþòü ïåâíèé
âïëèâ ³ íà êðåäèòîäàâöÿ, ³ íà ïîçè÷àëü-
íèêà; ó âñ³õ ïåðåðàõîâàíèõ âèïàäêàõ
êðåäèòîäàâöþ íàäàí³ äîäàòêîâ³ çàõîäè,
ùî çàáåçïå÷óþòü çàõèñò éîãî ìàéíîâèõ
³íòåðåñ³â, â òîé ÷àñ ÿê ïîçè÷àëüíèê ïåðå-
áóâàº ï³ä äîäàòêîâèì òÿãàðåì ìàéíîâèõ
âòðàò. Òàêèé ñòàí ñòèìóëþº éîãî äî íà-
ëåæíîãî âèêîíàííÿ ñâî¿õ ô³íàíñîâèõ çî-
áîâ’ÿçàíü çà äîãîâîðîì êðåäèòó.

Ï³äñóìîâóþ÷è âèùåíàâåäåíå, ââàæà-
ºìî çà äîö³ëüíå âèä³ëèòè çàãàëüí³ êðèòå-
ð³¿ ïîä³ëó ñïîñîá³â çàáåçïå÷åííÿ âèêî-
íàííÿ çîáîâ’ÿçàíü çà äîãîâîðîì êðåäèòó:

1) çà êðèòåð³ºì íîðìàòèâíî-ïðàâîâî¿
âèçíà÷åíîñò³: à) ïîéìåíîâàí³ ñïîñîáè çà-
áåçïå÷åííÿ (ïðÿìî âèçíà÷åí³ â ãë. 49
ÖÊ, à òàêîæ ³íø³ ñïîñîáè, ïåðåäáà÷åí³
ñïåö³àëüíèìè çàêîíîäàâ÷èìè àêòàìè);
á) íåïîéìåíîâàí³ ñïîñîáè çàáåçïå÷åí-
íÿ (ñòðàõóâàííÿ, äîãîâ³ðíå ñïèñàííÿ,
óñòóïêà, ôàêòîðèíã òîùî);

2) çà êðèòåð³ºì îïëàòíîñò³ ñïîñîáè çà-
áåçïå÷åííÿ âèêîíàííÿ êðåäèòíèõ çîáî-
â’ÿçàíü ìîæíà êëàñèô³êóâàòè íà:
à) îïëàòí³ (ãàðàíò³ÿ, ïîðóêà — ïåðåäáà-
÷àþòü ïðàâî ãàðàíòà, ïîðó÷èòåëÿ íà
îïëàòó ¿õ ïîñëóã); á) áåçîïëàòí³ (íåóñòîé-
êà, ïðèòðèìàííÿ);

3) çà êðèòåð³ºì çàëó÷åííÿ òðåò³õ îñ³á
äî âèêîíàííÿ ô³íàíñîâèõ çîáîâ’ÿçàíü çà
äîãîâîðîì êðåäèòó: à) ñïîñîáè, ó âñòà-
íîâëåíí³ òà ðåàë³çàö³¿ ÿêèõ áåðóòü
ó÷àñòü ëèøå ïîçè÷àëüíèê òà êðåäèòîäà-
âåöü (íåóñòîéêà, çàñòàâà, ïðèòðèìàííÿ
òîùî); á) ñïîñîáè, ó âñòàíîâëåíí³ òà ðå-
àë³çàö³¿ ÿêèõ áåðóòü ó÷àñòü êð³ì ïîçè-
÷àëüíèêà òà êðåäèòîäàâöÿ òàêîæ îñîáè,
ÿê³ íå º ñóá’ºêòàìè çàáåçïå÷óâàëüíîãî
çîáîâ’ÿçàííÿ (ïîðó÷èòåëü, ãàðàíò);

4) çà êðèòåð³ºì çàñòîñóâàííÿ äî ïîçè-
÷àëüíèêà äîäàòêîâèõ ìàéíîâèõ âèòðàò
çà ïîðóøåííÿ êðåäèòíîãî çîáîâ’ÿçàííÿ:
à) ò³, ùî º ì³ðàìè öèâ³ëüíî¿ â³äïîâ³äàëü-
íîñò³ (íåóñòîéêà); á) ò³, ùî òàêèìè ì³ðà-
ìè öèâ³ëüíî¿ â³äïîâ³äàëüíîñò³ áóòè íå
ìîæóòü (çàñòàâà, ïðèòðèìàííÿ, ãàðàí-
ò³ÿ, ïîðóêà);

5) çà êðèòåð³ºì ïîïåðåäíüîãî âèä³ëåí-
íÿ ìàéíà äëÿ çàáåçïå÷åííÿ âèêîíàííÿ
çîáîâ’ÿçàíü: à) ïîâ’ÿçàí³ ç âèä³ëåííÿì
ìàéíà, ùî çäàòíå çàáåçïå÷èòè ïðèìóñîâå
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âèêîíàííÿ ô³íàíñîâèõ çîáîâ’ÿçàíü ïîçè-
÷àëüíèêà (çàñòàâà, ìàéíîâà ïîðóêà, ïðè-
òðèìàííÿ); á) íå ïîâ’ÿçàí³ ç âèä³ëåííÿì
ìàéíà, ùî çäàòíå çàáåçïå÷èòè ïðèìóñîâå
âèêîíàííÿ ô³íàíñîâèõ çîáîâ’ÿçàíü ïîçè-
÷àëüíèêà (íåóñòîéêà, ãàðàíò³ÿ, ñòðàõó-
âàííÿ ðèçèêó ïîçè÷àëüíèêà ïðè ïîðó-
øåíí³ êðåäèòíîãî äîãîâîðó, ôàêòîðèíã);

6) çà êðèòåð³ºì ñòèìóëþþ÷î¿ ñïðÿìî-
âàíîñò³: à) ñïîñîáè, ùî ñòèìóëþþòü ïî-
çè÷àëüíèêà äî âèêîíàííÿ çîáîâ’ÿçàííÿ
(íåóñòîéêà); á) ñïîñîáè, ùî çàõèùàþòü
ìàéíîâèé ³íòåðåñ êðåäèòîäàâöÿ ó ðàç³

íåñïðàâíîñò³ ïîçè÷àëüíèêà (ïîðóêà, ãà-
ðàíò³ÿ); â) ñïîñîáè, ùî ñòèìóëþþòü ïî-
çè÷àëüíèêà äî âèêîíàííÿ êðåäèòíîãî çî-
áîâ’ÿçàííÿ, à ó ðàç³ éîãî íåñïðàâíîñò³
ãàðàíòóþòü çàõèñò ìàéíîâèõ ³íòåðåñ³â
êðåäèòîäàâöÿ (çàñòàâà, ïðèòðèìàííÿ);

7) çà êðèòåð³ºì çàáåçïå÷åííÿ ³íòåðåñ³â
êðåäèòîäàâöÿ: à) ðå÷îâî-ïðàâîâ³ ñïîñîáè
çàáåçïå÷åííÿ âèêîíàííÿ çîáîâ’ÿçàíü (çà-
ñòàâà, ïðèòðèìàííÿ); á) çîáîâ’ÿçàëü-
íî-ïðàâîâ³ ñïîñîáè çàáåçïå÷åííÿ âèêî-
íàííÿ çîáîâ’ÿçàíü (íåóñòîéêà, ïîðóêà,
ãàðàíò³ÿ, ñòðàõóâàííÿ).
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Êóäðÿâöåâ Âàëåðèé. Êëàññèôèêàöèÿ ñïîñîáîâ îáåñïå÷åíèÿ èñïîëíåíèÿ êðåäèòíûõ
îáÿçàòåëüñòâ.
Â ñòàòüå ðàññìîòðåíû êðèòåðèè êëàññèôèêàöèè ñïîñîáîâ îáåñïå÷åíèÿ èñïîëíåíèÿ îáÿ-
çàòåëüñòâ ïî êðåäèòíîìó äîãîâîðó. Óñòàíîâëåíî, ÷òî ïðàêòè÷åñêè ëþáîå äîãîâîðíîå
îáÿçàòåëüñòâî íå ëèøåíî ðèñêà åãî íàðóøåíèÿ. Îñîáåííî âûñîêà ñòåïåíü ðèñêà èìåííî
êðåäèòîðà â êðåäèòíûõ îáÿçàòåëüñòâàõ. Îòñþäà è ñóùåñòâóåò íåîáõîäèìîñòü â ïðåä-
âàðèòåëüíîì îáåñïå÷åíèè íàäëåæàùåãî èñïîëíåíèÿ óñëîâèé êðåäèòíûõ äîãîâîðîâ, à
òàêæå â êëàññèôèêàöèè ñïîñîáîâ îáåñïå÷åíèÿ èñïîëíåíèÿ îáÿçàòåëüñòâ ïî êðåäèòíîìó
äîãîâîðó.
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Êëþ÷åâûå ñëîâà: ñïîñîáû îáåñïå÷åíèÿ, äîãîâîð êðåäèòà, íåóñòîéêà, ïîðó÷èòåëüñòâî,
ãàðàíòèÿ, çàëîã, óäåðæàíèå.

Kudryavtsev Valeriy. The classification of the ways of providing of the execution of the
commitments by loan agreement.
The article discusses the features of the providing of enforcement of obligations under the
loan agreement. It’s established that almost every contractual obligation is not devoid of risk
of abuse displayed in nonperformance or improper performance by the debtor. The degree of
risk of the lender in the loan commitments is especially high. Hence there is a need to ensure
previous proper implementation of the conditions of the loan agreements, namely to establish
pre-determined ways of coercion the debtor to fulfill his commitments with returning the loan.
The important economical value of the ways of providing of enforcement of loan commitments
lies exactly in minimizing of loan risk.
It’s proved that the main task of the ways of providing of enforcement of loan commitments
is, firstly, to stimulate the debtor to the proper performance of obligations by occurrence of
negative consequences otherwise, and secondly, to ensure proper fulfillment of obligations to
the creditor that serves as an additional impetus for joining the latter in commitments and,
finally, to stimulate cash flow.
It is proved the identity of the terms «providing of enforcement of loan agreement» and «the
providing of enforcement of loan commitments» because the loan agreement should be seen,
on the one hand, as a legal fact, which creates the legal relationship between the creditor and
the debtor, on the other hand — as the commitment concerning the execution specific
obligations by the parties.
It is established that the ways that provide proper execution of loan commitments has the
following features: a) fixing at the level of legislation and / or contractual provisions; b) the
risk of failure or improper performance of the loan agreement; c) an orientation on
guaranteeing the performance of credit obligations; d) prompting the debtor to the proper
performance of credit obligations; e) involving third parties to the fulfillment of the
conditions of the loan agreement; e) reserve a predefined property, through which loan
commitments can be executed.
It’s proposed the following definition of ways of providing of enforcement under the contract
of loan: they are provided by law or contract specific measures aimed at ensuring the proper
performance of the loan agreement by the debtor, and can be expressed in both laying on the
debtor additional financial obligations (aimed at prompting the debtor to the proper
performance of credit obligations), and in attraction for the fulfillment of obligations third
parties and reservation predefined property (institution, mortgage), through which the
interests of creditors can be satisfied.
Keywords: ways to ensure, loan agreement, contractual penalty, surety, guarantee, pledge,
retention.

27

9–10/2016

Ô²ÍÀÍÑÈ, ÏÎÄÀÒÊÈ, ÁÞÄÆÅÒ



<<
  /ASCII85EncodePages false
  /AllowTransparency false
  /AutoPositionEPSFiles true
  /AutoRotatePages /None
  /Binding /Left
  /CalGrayProfile (Dot Gain 20%)
  /CalRGBProfile (sRGB IEC61966-2.1)
  /CalCMYKProfile (U.S. Web Coated \050SWOP\051 v2)
  /sRGBProfile (sRGB IEC61966-2.1)
  /CannotEmbedFontPolicy /Error
  /CompatibilityLevel 1.4
  /CompressObjects /Tags
  /CompressPages true
  /ConvertImagesToIndexed true
  /PassThroughJPEGImages true
  /CreateJobTicket false
  /DefaultRenderingIntent /Default
  /DetectBlends true
  /DetectCurves 0.0000
  /ColorConversionStrategy /CMYK
  /DoThumbnails false
  /EmbedAllFonts true
  /EmbedOpenType false
  /ParseICCProfilesInComments true
  /EmbedJobOptions true
  /DSCReportingLevel 0
  /EmitDSCWarnings false
  /EndPage -1
  /ImageMemory 1048576
  /LockDistillerParams false
  /MaxSubsetPct 100
  /Optimize true
  /OPM 1
  /ParseDSCComments true
  /ParseDSCCommentsForDocInfo true
  /PreserveCopyPage true
  /PreserveDICMYKValues true
  /PreserveEPSInfo true
  /PreserveFlatness true
  /PreserveHalftoneInfo false
  /PreserveOPIComments true
  /PreserveOverprintSettings true
  /StartPage 1
  /SubsetFonts true
  /TransferFunctionInfo /Apply
  /UCRandBGInfo /Preserve
  /UsePrologue false
  /ColorSettingsFile ()
  /AlwaysEmbed [ true
  ]
  /NeverEmbed [ true
  ]
  /AntiAliasColorImages false
  /CropColorImages true
  /ColorImageMinResolution 300
  /ColorImageMinResolutionPolicy /OK
  /DownsampleColorImages true
  /ColorImageDownsampleType /Bicubic
  /ColorImageResolution 300
  /ColorImageDepth -1
  /ColorImageMinDownsampleDepth 1
  /ColorImageDownsampleThreshold 1.50000
  /EncodeColorImages true
  /ColorImageFilter /DCTEncode
  /AutoFilterColorImages true
  /ColorImageAutoFilterStrategy /JPEG
  /ColorACSImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /ColorImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /JPEG2000ColorACSImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /JPEG2000ColorImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /AntiAliasGrayImages false
  /CropGrayImages true
  /GrayImageMinResolution 300
  /GrayImageMinResolutionPolicy /OK
  /DownsampleGrayImages true
  /GrayImageDownsampleType /Bicubic
  /GrayImageResolution 300
  /GrayImageDepth -1
  /GrayImageMinDownsampleDepth 2
  /GrayImageDownsampleThreshold 1.50000
  /EncodeGrayImages true
  /GrayImageFilter /DCTEncode
  /AutoFilterGrayImages true
  /GrayImageAutoFilterStrategy /JPEG
  /GrayACSImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /GrayImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /JPEG2000GrayACSImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /JPEG2000GrayImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /AntiAliasMonoImages false
  /CropMonoImages true
  /MonoImageMinResolution 1200
  /MonoImageMinResolutionPolicy /OK
  /DownsampleMonoImages true
  /MonoImageDownsampleType /Bicubic
  /MonoImageResolution 1200
  /MonoImageDepth -1
  /MonoImageDownsampleThreshold 1.50000
  /EncodeMonoImages true
  /MonoImageFilter /CCITTFaxEncode
  /MonoImageDict <<
    /K -1
  >>
  /AllowPSXObjects false
  /CheckCompliance [
    /None
  ]
  /PDFX1aCheck false
  /PDFX3Check false
  /PDFXCompliantPDFOnly false
  /PDFXNoTrimBoxError true
  /PDFXTrimBoxToMediaBoxOffset [
    0.00000
    0.00000
    0.00000
    0.00000
  ]
  /PDFXSetBleedBoxToMediaBox true
  /PDFXBleedBoxToTrimBoxOffset [
    0.00000
    0.00000
    0.00000
    0.00000
  ]
  /PDFXOutputIntentProfile ()
  /PDFXOutputConditionIdentifier ()
  /PDFXOutputCondition ()
  /PDFXRegistryName ()
  /PDFXTrapped /False

  /CreateJDFFile false
  /Description <<

    /BGR <>
    /CHS <FEFF4f7f75288fd94e9b8bbe5b9a521b5efa7684002000410064006f006200650020005000440046002065876863900275284e8e9ad88d2891cf76845370524d53705237300260a853ef4ee54f7f75280020004100630072006f0062006100740020548c002000410064006f00620065002000520065006100640065007200200035002e003000204ee553ca66f49ad87248672c676562535f00521b5efa768400200050004400460020658768633002>
    /CHT <FEFF4f7f752890194e9b8a2d7f6e5efa7acb7684002000410064006f006200650020005000440046002065874ef69069752865bc9ad854c18cea76845370524d5370523786557406300260a853ef4ee54f7f75280020004100630072006f0062006100740020548c002000410064006f00620065002000520065006100640065007200200035002e003000204ee553ca66f49ad87248672c4f86958b555f5df25efa7acb76840020005000440046002065874ef63002>
    /CZE <>
    /DAN <>
    /DEU <>
    /ESP <>
    /ETI <>
    /FRA <>
    /GRE <>

    /HRV (Za stvaranje Adobe PDF dokumenata najpogodnijih za visokokvalitetni ispis prije tiskanja koristite ove postavke.  Stvoreni PDF dokumenti mogu se otvoriti Acrobat i Adobe Reader 5.0 i kasnijim verzijama.)
    /HUN <>
    /ITA <>
    /JPN <FEFF9ad854c18cea306a30d730ea30d730ec30b951fa529b7528002000410064006f0062006500200050004400460020658766f8306e4f5c6210306b4f7f75283057307e305930023053306e8a2d5b9a30674f5c62103055308c305f0020005000440046002030d530a130a430eb306f3001004100630072006f0062006100740020304a30883073002000410064006f00620065002000520065006100640065007200200035002e003000204ee5964d3067958b304f30533068304c3067304d307e305930023053306e8a2d5b9a306b306f30d530a930f330c8306e57cb30818fbc307f304c5fc59808306730593002>
    /KOR <FEFFc7740020c124c815c7440020c0acc6a9d558c5ec0020ace0d488c9c80020c2dcd5d80020c778c1c4c5d00020ac00c7a50020c801d569d55c002000410064006f0062006500200050004400460020bb38c11cb97c0020c791c131d569b2c8b2e4002e0020c774b807ac8c0020c791c131b41c00200050004400460020bb38c11cb2940020004100630072006f0062006100740020bc0f002000410064006f00620065002000520065006100640065007200200035002e00300020c774c0c1c5d0c11c0020c5f40020c2180020c788c2b5b2c8b2e4002e>
    /LTH <>
    /LVI <>
    /NLD (Gebruik deze instellingen om Adobe PDF-documenten te maken die zijn geoptimaliseerd voor prepress-afdrukken van hoge kwaliteit. De gemaakte PDF-documenten kunnen worden geopend met Acrobat en Adobe Reader 5.0 en hoger.)
    /NOR <>
    /POL <>
    /PTB <>
    /RUM <>
    /RUS <>
    /SKY <>
    /SLV <>
    /SUO <>
    /SVE <>
    /TUR <>
    /UKR <>
    /ENU (Use these settings to create Adobe PDF documents best suited for high-quality prepress printing.  Created PDF documents can be opened with Acrobat and Adobe Reader 5.0 and later.)
  >>
  /Namespace [
    (Adobe)
    (Common)
    (1.0)
  ]
  /OtherNamespaces [
    <<
      /AsReaderSpreads false
      /CropImagesToFrames true
      /ErrorControl /WarnAndContinue
      /FlattenerIgnoreSpreadOverrides false
      /IncludeGuidesGrids false
      /IncludeNonPrinting false
      /IncludeSlug false
      /Namespace [
        (Adobe)
        (InDesign)
        (4.0)
      ]
      /OmitPlacedBitmaps false
      /OmitPlacedEPS false
      /OmitPlacedPDF false
      /SimulateOverprint /Legacy
    >>
    <<
      /AddBleedMarks false
      /AddColorBars false
      /AddCropMarks false
      /AddPageInfo false
      /AddRegMarks false
      /ConvertColors /ConvertToCMYK
      /DestinationProfileName ()
      /DestinationProfileSelector /DocumentCMYK
      /Downsample16BitImages true
      /FlattenerPreset <<
        /PresetSelector /MediumResolution
      >>
      /FormElements false
      /GenerateStructure false
      /IncludeBookmarks false
      /IncludeHyperlinks false
      /IncludeInteractive false
      /IncludeLayers false
      /IncludeProfiles false
      /MultimediaHandling /UseObjectSettings
      /Namespace [
        (Adobe)
        (CreativeSuite)
        (2.0)
      ]
      /PDFXOutputIntentProfileSelector /DocumentCMYK
      /PreserveEditing true
      /UntaggedCMYKHandling /LeaveUntagged
      /UntaggedRGBHandling /UseDocumentProfile
      /UseDocumentBleed false
    >>
  ]
>> setdistillerparams
<<
  /HWResolution [2400 2400]
  /PageSize [612.000 792.000]
>> setpagedevice




