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Ó ñòàòò³ äîñë³äæóºòüñÿ çì³ñò ³íòåëåêòóàëüíî¿ òà âîëüîâî¿ îçíàê âèíè çëî÷èí³â ó ñôå-
ð³ îõîðîíè äåðæàâíî¿ òàºìíèö³; äîâîäèòüñÿ, ùî çàëèøåííÿ çàêîíîäàâöåì òàêèõ ñó-
ñï³ëüíî íåáåçïå÷íèõ íàñë³äê³â ÿê çàâäàííÿ øêîäè îñîá³, ñóñï³ëüñòâó àáî äåðæàâ³ âíà-
ñë³äîê íåñàíêö³îíîâàíîãî âèòîêó ñåêðåòíî¿ ³íôîðìàö³¿ çà ìåæàìè ñêëàäó öèõ çëî÷èí³â,
à îòæå çà ìåæàìè ñâ³äîìîñò³ îñîáè, óíåìîæëèâëþº ç’ÿñóâàííÿ ñòàâëåííÿ äî íèõ òà, ÿê
íàñë³äîê, âñòàíîâëåííÿ íàÿâíîñò³ ÷è â³äñóòíîñò³ âèíè.
Êëþ÷îâ³ ñëîâà: ³íòåëåêòóàëüíà îçíàêà âèíè, âîëüîâà îçíàêà âèíè, âèíà ó çëî÷èíàõ ç
ôîðìàëüíèì ñêëàäîì, äåðæàâíà òàºìíèöÿ.

Âèíà îñîáè — öå îñíîâíà, îáîâ’ÿçêîâà
îçíàêà áóäü-ÿêîãî ñêëàäó çëî÷èíó, îñ-
ê³ëüêè â³äïîâ³äíî äî ñò. 62 Êîíñòèòóö³¿
Óêðà¿íè «îñîáà ââàæàºòüñÿ íåâèíóâàòîþ
ó â÷èíåíí³ çëî÷èíó ³ íå ìîæå áóòè ï³ääà-
íà êðèì³íàëüíîìó ïîêàðàííþ, äîêè ¿¿
âèíó íå áóäå äîâåäåíî â çàêîííîìó ïî-
ðÿäêó ³ âñòàíîâëåíî îáâèíóâàëüíèì âè-
ðîêîì ñóäó» [1]. Áåç âèíè íåìàº çëî÷è-
íó, à îñîáà, ÿê³ á ñóñï³ëüíî íåáåçïå÷í³
íàñë³äêè â³ä ¿¿ ä³é íå íàñòàëè, íå ï³äëÿ-
ãàº êðèì³íàëüí³é â³äïîâ³äàëüíîñò³ òà ïî-
êàðàííþ [2, ñ. 3].

Äîñë³äæåííÿ âèíè º îäíèì ç íàé-
á³ëüø ñêëàäíèõ ³ â³äïîâ³äàëüíèõ çà-
âäàíü, ùî ï³äòâåðäæóºòüñÿ øèðîêèìè
íàóêîâèìè äèñêóñ³ÿìè ç öüîãî ïèòàííÿ,
äî ÿêèõ ó ð³çí³ ÷àñè äîëó÷àëèñÿ òàê³ â³ò-
÷èçíÿí³ íàóêîâö³, ÿê Ì. Áàæàíîâ,
Þ. Áàóë³í, Â. Áîðèñîâ, ß. Áðàéí³í,
Ô. Áóð÷àê, Þ. Âàëîâà, Ð. Âåðåøà, Ï. Âî-

ðîáåé, Ñ. Ãîí÷àðåíêî, Â. ªìåëüÿíîâ,
Ì. Êîðæàíñüêèé, Î. Êîñòåíêî, ². Ëàíî-
âåíêî, Ï. Ìàòèøåâñüêèé, Ñ. Íåæóðá³äà,
À. Ï³íàºâ, Â. Ñòàøèñ, Ñ. Òàðàðóõ³í,
Â. Òàö³é, Ì. Õàâðîíþê, Í. ßðìèø,
Ñ. ßöåíêî òà ³í. Îäíàê àíàë³ç öèõ òåîðå-
òè÷íèõ íàïðàöþâàíü ñâ³ä÷èòü ïðî òå, ùî
ïèòàííÿ âèíè ÿê îáîâ’ÿçêîâî¿ îçíàêè
ñóá’ºêòèâíî¿ ñòîðîíè çëî÷èí³â ó ñôåð³
îõîðîíè äåðæàâíî¿ òàºìíèö³ ïîòðåáóº
íîâèõ äîñë³äæåíü, ó ÿêèõ áóëè á âðàõî-
âàí³ ñó÷àñí³ ï³äõîäè äî ñóñï³ëüíî¿ íåáåç-
ïå÷íîñò³ öèõ çëî÷èí³â.

Ìåòîþ ö³º¿ ñòàòò³ º äîñë³äæåííÿ
çì³ñòó ³íòåëåêòóàëüíî¿ òà âîëüîâî¿ îçíàê
âèíè ó çëî÷èíàõ, ÿê³ ïåðåäáà÷àþòü
â³äïîâ³äàëüí³ñòü çà íåñàíêö³îíîâàíèé
âèò³ê ñåêðåòíî¿ ³íôîðìàö³¿.

Çàãàëüíîâèçíàíî, ùî ïèòàííÿ ïðî íà-
ÿâí³ñòü ÷è â³äñóòí³ñòü âèíè â ä³ÿõ îñîáè
âèð³øóºòüñÿ çàëåæíî â³ä òîãî, ÿê ³ ÿê³
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³íòåëåêòóàëüí³ òà âîëüîâ³ ïðîöåñè ïðåä-
ñòàâëåí³ â ïñèõ³ö³ ö³º¿ ëþäèíè.

²íòåëåêòóàëüíà îçíàêà âèíè õàðàêòå-
ðèçóºòüñÿ óñâ³äîìëåííÿì îñîáîþ ñó-
ñï³ëüíî íåáåçïå÷íîãî õàðàêòåðó âëàñíî¿
ïîâåä³íêè, ùî îõîïëþº ðîçóì³ííÿ îá’ºê-
òà é îá’ºêòèâíî¿ ñòîðîíè çëî÷èíó (âêëþ-
÷àþ÷è ÷àñ, ì³ñöå, îáñòàíîâêó, ñïîñ³á,
çíàðÿääÿ òà çàñîáè â÷èíåííÿ çëî÷èíó,
ó âèïàäêó, êîëè ö³ îçíàêè âêëþ÷åí³ ÿê
êîíñòðóêòèâí³ äî ñêëàäó êîíêðåòíîãî
çëî÷èíó). Ïðè ðåàë³çàö³¿ ïðèíöèïó îñî-
áèñòî¿ â³äïîâ³äàëüíîñò³ çà íàÿâíîñò³ âè-
íè âàæëèâî òî÷íî âñòàíîâèòè ³íòåëåêòó-
àëüíèé ìîìåíò âèíè. Ó çàêîíîäàâ÷èõ
âèçíà÷åííÿõ ôîðì âèíè äàíèé àñïåêò
ñòî¿òü íà ïåðøîìó ì³ñö³. Àëå öå íå äàº
ï³äñòàâ ñòâåðäæóâàòè, ùî óñâ³äîìëþâàí-
íÿ ñóñï³ëüíî¿ íåáåçïåêè â÷èíþâàíèõ ä³é
àáî áåçä³ÿëüíîñò³ º âàæëèâ³øèì ïîð³âíÿ-
íî ç ³íøèìè åëåìåíòàìè âèíè.

Âîëüîâà îçíàêà âèíè óòâîðþº ñòàâëåí-
íÿ îñîáè äî òèõ ñàìèõ îáñòàâèí, ÿê³ âõî-
äÿòü äî ³íòåëåêòóàëüíîãî çì³ñòó âèíè.
«Âîëÿ — ñîö³àëüíî îáóìîâëåíèé ñòàí
ïñèõ³÷íîãî ðåãóëþâàííÿ ïîâåä³íêè
ñóá’ºêòà, ùî ´ðóíòóºòüñÿ íà éîãî ïðàã-
íåíí³ ³ çäàòíîñò³ ñâ³äîìîãî âèáîðó ìåòè
ä³ÿëüíîñò³, øëÿõ³â ³ çàñîá³â ¿¿ äîñÿãíåí-
íÿ» [3, ñ. 516]. ßê íàãîëîøóº Þ. Êðà-
ñ³êîâ, «âîëÿ — ïðàêòè÷íèé á³ê ñâ³äîìî-
ñò³, ôóíêö³ÿ ÿêî¿ ïîëÿãàº â ðåãóëþâàíí³
ïðàêòè÷íîþ ä³ÿëüí³ñòþ ëþäèíè» [4,
ñ. 11].

Êðèì³íàëüíå ïðàâî âèçíà÷àº âîëüîâó
ñôåðó îñîáè ÿê «áàæàííÿ» ÷è «ñâ³äîìå
ïðèïóùåííÿ» àáî «ëåãêîâàæíå ðîçðàõî-
âóâàííÿ íà íåäîïóùåííÿ» íàñòàííÿ ñó-
ñï³ëüíî íåáåçïå÷íèõ íàñë³äê³â ñâîº¿
ä³ÿëüíîñò³ [5, ñ. 125]. Âèõîäÿ÷è ç öüîãî,
âîëüîâà ñôåðà ïîøèðþºòüñÿ âèêëþ÷íî
íà íàñë³äêè çëî÷èííî¿ ä³ÿëüíîñò³. Ïðè
öüîìó ð³çí³ âèäè âîëüîâîãî ñòàâëåííÿ äî
íàñë³äê³â âèçíà÷àþòü ð³çí³ âèäè âèíè.

Ïñèõ³÷íå ñòàâëåííÿ ñóá’ºêòà äî ñó-
ñï³ëüíî íåáåçïå÷íèõ íàñë³äê³â ñâî¿õ ä³é
÷è áåçä³ÿëüíîñò³ ïîëÿãàº â ïåðåäáà÷åíí³
öèõ íàñë³äê³â òà áàæàíí³ ÷è ó ñâ³äîìîìó
äîïóùåíí³ ¿õ íàñòàííÿ, àáî â ëåãêîâàæ-
íîìó ðîçðàõóíêó íà ¿õ â³äâåðíåííÿ, àáî â
íåïåðåäáà÷åíí³ ìîæëèâîñò³ íàñòàííÿ òà-
êèõ íàñë³äê³â, êîëè ïîòð³áíî é ìîæíà

áóëî ¿õ ïåðåäáà÷èòè. Ïåðåäáà÷åííÿ, áó-
äó÷è ÷àñòèíîþ ñâ³äîìîñò³, çâåðíåíå â
ìàéáóòíº, òîáòî — öå óñâ³äîìëåííÿ îñî-
áîþ ðîçâèòêó ñóñï³ëüíî íåáåçïå÷íîãî
ÿâèùà, ïîðîäæåíå ¿¿ ä³ÿííÿì (áåçä³ÿëü-
í³ñòþ), ³ ðåçóëüòàò öüîãî ðîçâèòêó. «Ïå-
ðåäáà÷åííÿ, — çàçíà÷àâ Á. Í³ê³ôîðîâ, —
öå ïî ñóò³ òå æ óñâ³äîìëåííÿ, ùî îõîï-
ëþº â ñîá³ óÿâëåííÿ ïðî íåáåçïåêó ä³¿ òà
¿¿ ïðè÷èíîâèé çâ’ÿçîê ç³ øêîäîþ, ùî íà-
ñòàëà» [6, ñ. 118].

Îòæå, ãîëîâíèì ó çàêîíîäàâ÷îìó âè-
çíà÷åíí³ ÿê íàâìèñíî¿, òàê ³ íåîáåðåæ-
íî¿ âèíè º ïñèõ³÷íå ñòàâëåííÿ îñîáè äî
ñóñï³ëüíî íåáåçïå÷íèõ íàñë³äê³â ¿¿ ä³¿
(áåçä³ÿëüíîñò³). Àäæå, ÿê ñëóøíî çàóâà-
æóº Ì. Êîðæàíñüêèé, ïñèõ³÷íå ñòàâëåí-
íÿ ñóá’ºêòà äî ñâîº¿ ä³¿ (÷è áåçä³ÿëüíî-
ñò³) — öå ò³ëüêè ÷àñòêà ³íòåëåêòóàëüíîãî
ìîìåíòó (óñâ³äîìëåííÿ ñóñï³ëüíî¿ íåáåç-
ïå÷íîñò³ ïîâåä³íêè), òîä³ ÿê ïñèõ³÷íå
ñòàâëåííÿ äî íàñë³äê³â ö³º¿ ä³¿ ñòàíîâèòü
äðóãó ÷àñòèíó ³íòåëåêòóàëüíîãî ìîìåíòó
(áàæàííÿ àáî ñâ³äîìå äîïóùåííÿ ÷è ëåã-
êîâàæíèé ðîçðàõóíîê íà â³äâåðíåííÿ òà-
êèõ íàñë³äê³â) [7, ñ. 187].

Ó ñïåö³àëüí³é ë³òåðàòóð³ ïîøèðåíà
äóìêà ïðî òå, ùî ó çëî÷èíàõ ç ôîðìàëü-
íèì ñêëàäîì, äî ÿêèõ íàëåæèòü á³ëü-
ø³ñòü çëî÷èí³â ó ñôåð³ îõîðîíè äåðæàâ-
íî¿ òàºìíèö³, ñâ³äîì³ñòþ âèííî¿ îñîáè
îõîïëþºòüñÿ ëèøå ðîçóì³ííÿ ñóñï³ëüíî
íåáåçïå÷íîãî õàðàêòåðó ñâîº¿ ä³¿ àáî áåç-
ä³ÿëüíîñò³ [8, ñ. 173; 9, ñ. 149]. Íà ï³ä-
òðèìêó öüîãî òâåðäæåííÿ íåð³äêî íàâî-
äèòüñÿ ïîçèö³ÿ á³ëîðóñüêîãî çàêîíî-
äàâöÿ, ÿêèé ó ñò. 24 Êðèì³íàëüíîãî êî-
äåêñó Ðåñïóáë³êè Á³ëîðóñü «Âèíà ó çëî-
÷èí³, íå ïîâ’ÿçàíîìó ç íàñòàííÿì íàñë³ä-
ê³â» çàçíà÷èâ íàñòóïíå: «1. Ó çëî÷èí³,
äëÿ íàñòàííÿ ÿêîãî íå âèìàãàºòüñÿ íà-
ñòàííÿ ñóñï³ëüíî íåáåçïå÷íèõ íàñë³äê³â,
ôîðìà âèíè âñòàíîâëþºòüñÿ çà ñòàâëåí-
íÿì îñîáè äî ñóñï³ëüíî íåáåçïå÷íîãî
ä³ÿííÿ.

2. Çëî÷èí âèçíàºòüñÿ â÷èíåíèì óìèñ-
íî, ÿêùî îñîáà, ùî éîãî â÷èíèëà, óñâ³-
äîìëþâàëà õàðàêòåð ñâîº¿ ä³¿ àáî áåç-
ä³ÿëüíîñò³ ³ áàæàëà éîãî â÷èíèòè.

3. Çëî÷èí âèçíàºòüñÿ â÷èíåíèì ç íåî-
áåðåæíîñò³, ÿêùî îñîáà, ùî éîãî â÷èíè-
ëà, íå óñâ³äîìëþâàëà ñóñï³ëüíî íåáåç-
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ïå÷íèé õàðàêòåð ñâîº¿ ä³¿ àáî áåçä³ÿëü-
íîñò³, õî÷à ïîâèííà áóëà ³ ìîãëà éîãî
óñâ³äîìëþâàòè» [10].

ßêùî äîòðèìóâàòèñÿ òàêèõ ì³ðêó-
âàíü, òî ñë³ä âèçíàòè, ùî ñóñï³ëüíî íå-
áåçïå÷í³ ä³¿ â÷èíÿþòüñÿ çàðàäè ñàìå öèõ
ä³é, à íå íàñë³äêó, äî ÿêîãî âîíè ìîæóòü
ïðèçâåñòè. Ìîìåíò áàæàííÿ, òîáòî ïðàã-
íåííÿ êîíêðåòíîãî ðåçóëüòàòó, ïåðåíî-
ñèòüñÿ ç íàñë³äêó íà ñàìó ä³þ: îñîáà
óñâ³äîìëþº ñóñï³ëüíó íåáåçïåêó ñâîº¿ ä³¿
òà áàæàº ¿¿ â÷èíèòè. Ïðîòå äàíèé ï³äõ³ä,
íà íàøå ïåðåêîíàííÿ, º íåïðàâèëüíèì ³
òàêèì, ùî ñóïåðå÷èòü íîðìàòèâíîìó âè-
çíà÷åííþ ïîíÿòòÿ âèíè, ÿêå äàºòüñÿ ó
ñò. 23 Êðèì³íàëüíîãî êîäåêñó Óêðà¿íè
(âèíà — öå ïñèõ³÷íå ñòàâëåííÿ îñîáè äî
â÷èíþâàíî¿ ä³¿ òà áåçä³ÿëüíîñò³, ïåðåäáà-
÷åíî¿ öèì Êîäåêñîì, òà ¿¿ íàñë³äê³â, âè-
ðàæåíå ó ôîðì³ óìèñëó àáî íåîáåðåæ-
íîñò³ [11]), òà çàïåðå÷óº ñàìó ïðèðîäó
çëî÷èííî¿ ä³¿, ÿêà íå ìîæå ââàæàòèñÿ ñó-
ñï³ëüíî íåáåçïå÷íîþ, ÿêùî âîíà íå ïðè-
çâîäèòü äî ñóñï³ëüíî íåáåçïå÷íèõ íà-
ñë³äê³â.

Áóäü-ÿêà ä³ÿ, ó òîìó ÷èñë³ é çëî÷èí-
íà, í³êîëè íå â÷èíÿºòüñÿ çàðàäè ñàìî¿
ä³¿, à ëèøå çàäëÿ äîñÿãíåííÿ áàæàíîãî
êîíêðåòíîãî ðåçóëüòàòó. Äàíèé ðåçóëü-
òàò íà ïî÷àòêó ä³ÿëüíîñò³ óñâ³äîìëþºòü-
ñÿ îñîáîþ ÿê îñíîâíà àáî ïîá³÷íà ìåòà
ö³º¿ ä³¿. Òèì ïà÷å, ÿê çàóâàæóº Í. Êóçíº-
öîâà, ùî «ìàéæå âñ³ òàê çâàí³ «ôîðìàëü-
í³» çëî÷èíè ñêîþþòüñÿ ç ïðÿìèì óìèñ-
ëîì ³ ìåòà, â³äïîâ³äíî, ó öèõ âèïàäêàõ º
îáîâ’ÿçêîâèì ñêëàäîì çëî÷èíó. Öÿ ðå-
àë³çîâàíà çëî÷èííà ìåòà â äàíèõ ñêëàäàõ
³ º çëî÷èííèì íàñë³äêîì. Çëî÷èííà ä³ÿ
âõîäèòü ó ç³òêíåííÿ ç îá’ºêòîì ïîñÿãàí-
íÿ ò³ëüêè ÷åðåç çàâäàíó øêîäó öüîìó
îá’ºêòó» [12, ñ. 34—35].

À. Í³ê³ôîðîâ ³ç öüîãî ïðèâîäó ñïðà-
âåäëèâî çàçíà÷àâ, ùî «ïñèõ³÷íå â³äíî-
øåííÿ ñàìå º åëåìåíòîì ä³ÿííÿ, òîìó
ñêàçàòè, ùî âîíî º â³äíîøåííÿì äî ä³ÿí-
íÿ îçíà÷àº, çîêðåìà, ñêàçàòè, ùî âîíî º
â³äíîøåííÿì äî ñàìîãî ñåáå… Òîìó íàì
ââàæàºòüñÿ ºäèíî ïðàâèëüíèì êàçàòè
ïðî ïñèõ³÷íå â³äíîøåííÿ ä³ÿ÷à ëèøå äî
ñóñï³ëüíî íåáåçïå÷íîãî ðåçóëüòàòó éîãî
ä³¿» [13, c. 143]. ²íàêøå êàæó÷è, ïðî
óñâ³äîìëåííÿ îñîáîþ ñóñï³ëüíî¿ çíà÷ó-

ùîñò³ ñâîãî ä³ÿííÿ ìîæíà ãîâîðèòè
ëèøå òîä³, êîëè âîíà ïåðåäáà÷àº éîãî íà-
ñë³äêè.

Ââàæàºòüñÿ, ùî îñê³ëüêè ó ôîðìàëü-
íîìó ñêëàä³ çëî÷èíó éîãî íàñë³äêè ïåðå-
áóâàþòü çà ìåæàìè ñêëàäó çëî÷èíó, òî
íå ïîòð³áíî âñòàíîâëþâàòè â³äíîøåííÿ
îñîáè äî òàêèõ íàñë³äê³â ³ äîñòàòíüî
óñâ³äîìëåííÿ ñóñï³ëüíî¿ íåáåçïå÷íîñò³
ñâî¿õ ä³é àáî ôàêòè÷íî¿ ìîæëèâîñò³ òà-
êîãî óñâ³äîìëåííÿ. Îäíàê çà òàêîãî ï³ä-
õîäó íåìîæëèâî âèçíà÷èòè çì³ñò âèíè â
íåîáåðåæíèõ çëî÷èíàõ ç ôîðìàëüíèì
ñêëàäîì, îñê³ëüêè ïðè áóêâàëüíîìó
òðàêòóâàíí³ ñò. 25 Êðèì³íàëüíîãî êîäåê-
ñó Óêðà¿íè (äàë³ — ÊÊ) â íåîáåðåæíèõ
çëî÷èíàõ íå âèìàãàºòüñÿ âñòàíîâëþâàòè
ïñèõ³÷íå ñòàâëåííÿ äî ä³ÿííÿ. Ó íåîáå-
ðåæíèõ çëî÷èíàõ ó ñôåð³ îõîðîíè äåð-
æàâíî¿ òàºìíèö³ (÷. 1 ñò. 328, ÷. 1
ñò. 329, ÷. 1 òà ÷. 2 ñò. 422 ÊÊ) íàñë³äêè
íå ïåðåäáà÷àþòüñÿ ÿê åëåìåíò îá’ºêòèâ-
íî¿ ñòîðîíè. Öå ïðèçâîäèòü äî â³äñóòíî-
ñò³ âñ³õ íåîáõ³äíèõ åëåìåíò³â äëÿ âñòà-
íîâëåííÿ âèíè, òà, ÿê íàñë³äîê, ïðèòÿã-
íåííÿ îñîáè äî â³äïîâ³äàëüíîñò³ çà â³ä-
ñóòíîñò³ âèíè.

Öåé âèñíîâîê º äóæå âàæëèâèì, îñ-
ê³ëüêè íåîáåðåæíà âèíà ìîæëèâà ëèøå
ó çëî÷èíàõ ³ç ìàòåð³àëüíèì ñêëàäîì.

Ï³äòâåðäæåííÿì íàøî¿ ïîçèö³¿ º Êðè-
ì³íàëüíèé êîäåêñ Ðîñ³éñüêî¿ Ôåäåðàö³¿,
ÿêèé, íà â³äì³íó â³ä â³ò÷èçíÿíîãî çàêî-
íîäàâñòâà, ïåðåäáà÷èâ ó ð³çíèõ ÷àñòèíàõ
ñò. 283 ÊÊ (Ðîçãîëîøåííÿ äåðæàâíî¿ òà-
ºìíèö³) â³äïîâ³äàëüí³ñòü çà óìèñíå ðîç-
ãîëîøåííÿ äåðæàâíî¿ òàºìíèö³ (÷. 1
ñò. 283) òà íåîáåðåæíå ðîçãîëîøåííÿ
(÷. 2 ñò. 283). Ïðè öüîìó â³äïîâ³äàëü-
í³ñòü çà íåîáåðåæíå ðîçãîëîøåííÿ íà-
ñòàº ëèøå ó âèïàäêó íàñòàííÿ òÿæêèõ
íàñë³äê³â. Òàê ñàìî ñò. 284 ÊÊ («Âòðàòà
äîêóìåíò³â, ùî ì³ñòÿòü äåðæàâíó òàºì-
íèöþ») ïåðåäáà÷àº êðèì³íàëüíó â³äïî-
â³äàëüí³ñòü çà «ïîðóøåííÿ îñîáîþ, ÿêà
ìàº äîïóñê äî äåðæàâíî¿ òàºìíèö³, âñòà-
íîâëåíèõ ïðàâèë ïîâîäæåííÿ ç äîêóìåí-
òàìè, ùî ì³ñòÿòü äåðæàâíó òàºìíèöþ, à
òàê ñàìî ç ïðåäìåòàìè, â³äîìîñò³ ïðî ÿê³
ñòàíîâëÿòü äåðæàâíó òàºìíèöþ, ÿêùî
öå ïðèçâåëî âíàñë³äîê íåîáåðåæíîñò³ äî
¿õ âòðàòè òà íàñòàííÿ òÿæêèõ íàñë³äê³â»
[14, c. 718—720].
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Òàêèì ÷èíîì, äèñïîçèö³¿ ñòàòåé, ÿê³
ïåðåäáà÷àþòü êðèì³íàëüíó â³äïîâ³äàëü-
í³ñòü çà íåîáåðåæíå ïîðóøåííÿ âñòàíîâ-
ëåíèõ ïðàâèë ïîâîäæåííÿ ç äåðæàâíîþ
òàºìíèöåþ, ùî ïðèçâåëè äî âèòîêó òàêî¿
³íôîðìàö³¿ (÷. 1 ñò. 328, ÷. 1 ñò. 329, ÷. 1
òà ÷. 2 ñò. 422 ÊÊ), ó ñâî¿é ñòðóêòóð³ ìà-
þòü îáîâ’ÿçêîâî ì³ñòèòè ñóñï³ëüíî íåáåç-
ïå÷í³ íàñë³äêè, òîáòî áóòè çëî÷èíàìè ç
ìàòåð³àëüíèì ñêëàäîì. Ó òàêîìó âèïàä-
êó íåíàñòàííÿ ïåðåäáà÷åíî¿ ó öèõ ñòàò-
òÿõ ñóñï³ëüíî íåáåçïå÷íî¿ øêîäè ìàº âè-
êëþ÷àòè êðèì³íàëüíó â³äïîâ³äàëüí³ñòü
òà òÿãíóòè çà ñîáîþ ëèøå àäì³í³ñòðàòèâ-
íó ÷è äèñöèïë³íàðíó â³äïîâ³äàëüí³ñòü çà
ïîðóøåííÿ âñòàíîâëåíèõ ïðàâèë ïîâî-
äæåííÿ ç äåðæàâíîþ òàºìíèöåþ.

Òàê ñàìî, íà íàøå ïåðåêîíàííÿ, ìà-
þòü áóòè ïîáóäîâàí³ é äèñïîçèö³¿ çëî-
÷èí³â, ÿê³ ïåðåäáà÷àþòü êðèì³íàëüíó
â³äïîâ³äàëüí³ñòü çà óìèñíå ðîçãîëîøåí-
íÿ äåðæàâíî¿ òàºìíèö³ (÷. 1 ñò. 328 òà
÷. 1 ñò. 422 ÊÊ) àáî ïåðåäà÷ó ³íîçåìí³é
äåðæàâ³, ³íîçåìí³é îðãàí³çàö³¿, àáî ¿õí³ì
ïðåäñòàâíèêàì â³äîìîñòåé, ùî ñòàíîâ-
ëÿòü äåðæàâíó òàºìíèöþ (÷. 1 ñò. 111 òà
÷. 1 ñò. 114 ÊÊ). Òîáòî âîíè ïîâèíí³ áóòè
íå ç ôîðìàëüíèì, à ç ìàòåð³àëüíèì ñêëà-
äîì. Ñïðîáóºìî äîâåñòè ñâîþ ïîçèö³þ.

Ñâ³äîì³ñòü òà âîëÿ îñîáè íåâ³ä’ºìíî
ïîâ’ÿçàí³ ç³ ñêîºííÿì íåþ ñóñï³ëüíî íå-
áåçïå÷íîãî ä³ÿííÿ òà éîãî íàñë³äêàìè.
Ïñèõ³÷íå â³äíîøåííÿ îñîáè äî ôàêòè÷-
íèõ îáñòàâèí ïðîòèïðàâíîãî ä³ÿííÿ òà ¿¿
ïîâåä³íêà º îðãàí³÷íîþ ºäí³ñòþ îá’ºê-
òèâíèõ òà ñóá’ºêòèâíèõ îçíàê êîíêðåò-
íîãî ñêëàäó çëî÷èíó. Öÿ ºäí³ñòü — îñíî-
âà, ÿêà äàº ìîæëèâ³ñòü äîñë³äèòè âêà-
çàí³ îçíàêè. Íåìîæëèâî âèçíà÷èòè
ñóá’ºêòèâí³ îçíàêè çëî÷èíó, íå çíàþ÷è
éîãî îá’ºêòèâíîãî çì³ñòó. Òàê ñàìî, íå
ðîçêðèâøè çì³ñòó ñóá’ºêòèâíî¿ ñòîðîíè,
íåìîæëèâî âèçíà÷èòè îá’ºêòèâí³ îçíàêè
ä³ÿííÿ.

Çì³ñòîì óìèñëó çàâæäè º ïåðåäáà÷åí-
íÿ âñ³õ åëåìåíò³â ñêëàäó çëî÷èíó. Óñâ³-
äîìëåííÿ âèííèì ñóñï³ëüíî íåáåçïå÷íî-
ãî õàðàêòåðó ñâîãî ä³ÿííÿ ïîâèííî ìàòè
êîíêðåòíèé õàðàêòåð òà ñïðÿìîâàí³ñòü.
Ñóá’ºêò óìèñíîãî çëî÷èíó ìàº óÿâëÿòè,
ÿê³ ñàìå çëî÷èíí³ ä³¿ â³í âèêîíóº òà äî
ÿêîãî çëî÷èííîãî íàñë³äêó ïðàãíå. Ïðè

öüîìó ñóá’ºêò óìèñíîãî çëî÷èíó ïîâèíåí
ïåðåäáà÷àòè íàñë³äêè ñâîãî ä³ÿííÿ ÿê òî-
ä³, êîëè âîíè íåìèíó÷å íàñòàíóòü, òàê ³
òîä³, êîëè â³í ïåðåäáà÷àº ðåàëüíó ìîæ-
ëèâ³ñòü ¿õ íàñòàííÿ. Òàê, ïðè â÷èíåíí³
óìèñíîãî ðîçãîëîøåííÿ äåðæàâíî¿ òàºì-
íèö³ àáî ïåðåäà÷³ ³íîçåìí³é äåðæàâ³, ³íî-
çåìí³é îðãàí³çàö³¿, àáî ¿õ ïðåäñòàâíèêàì
â³äîìîñòåé, ùî ñòàíîâëÿòü äåðæàâíó òà-
ºìíèöþ, óìèñåë, â³äïîâ³äíî äî äèñïî-
çèö³é öèõ ñòàòåé, ïîëÿãàº â òîìó, ùîá ïî-
ðóøèòè âñòàíîâëåí³ ïðàâèëà ïîâîäæåííÿ
ç äåðæàâíîþ òàºìíèöåþ ç ìåòîþ âèòîêó
ñåêðåòíî¿ ³íôîðìàö³¿ ç êîíòðîëüîâàíî¿
äåðæàâîþ ñôåðè òà äîâåäåííÿ çì³ñòó òà-
êî¿ ³íôîðìàö³¿ äî ñòîðîííüî¿ îñîáè.
Áóäü-ÿê³ ³íø³ íàñë³äêè öèìè ñòàòòÿìè íå
ïåðåäáà÷åíî, à îòæå, ïåðåáóâàþòü çà ìå-
æàìè ñâ³äîìîñò³ âèííî¿ îñîáè.

Ïðè ðîçãëÿä³ îá’ºêòèâíî¿ ñòîðîíè öèõ
çëî÷èí³â ìè äîâåëè, ùî ïîòðàïëÿííÿ ó
òàêèé ñïîñ³á ñåêðåòíî¿ ³íôîðìàö³¿ äî ñòî-
ðîíí³õ îñ³á ñòâîðþº ëèøå óìîâè äëÿ çàâ-
äàííÿ ïîäàëüøî¿ øêîäè îñîá³, ñóñï³ëü-
ñòâó àáî äåðæàâ³.

Çà çàãàëüíèì ïðàâèëîì, êðèì³íàëüíà
â³äïîâ³äàëüí³ñòü íàñòàº çà ïðè÷èííî îáó-
ìîâëåí³ çëî÷èíí³ íàñë³äêè, òîáòî çà çëî-
÷èííå â÷èíåííÿ ñóñï³ëüíî íåáåçïå÷íî¿
øêîäè. Â îêðåìèõ âèïàäêàõ êðèì³íàëü-
íà â³äïîâ³äàëüí³ñòü íàñòàº íå çà çëî÷èí-
íî â÷èíåíó øêîäó, à çà ¿¿ çëî÷èííó îáó-
ìîâëåí³ñòü, òîáòî çà òàêó ä³ÿëüí³ñòü, ÿêà
íå áóëà ïðè÷èíîþ, à ëèøå óìîâîþ íà-
ñòàííÿ ñóñï³ëüíî íåáåçïå÷íî¿ øêîäè.
Ïðè öüîìó íàñòàííÿ ñóñï³ëüíî íåáåçïå÷-
íî¿ øêîäè óñâ³äîìëþºòüñÿ âèííîþ îñî-
áîþ ÿê çàêîíîì³ðíèé, íåâ³äâîðîòí³é ðîç-
âèòîê ¿¿ ïðîòèïðàâíîãî ä³ÿííÿ (ä³¿ àáî
áåçä³ÿëüíîñò³). Íàïðèêëàä, íåíàäàííÿ
áåç ïîâàæíèõ ïðè÷èí äîïîìîãè õâîðîìó
ìåäè÷íèì ïðàö³âíèêîì, ÿêèé çîáîâ’ÿçà-
íèé, çã³äíî ç óñòàíîâëåíèìè ïðàâèëàìè,
íàäàòè òàêó äîïîìîãó, ÿêùî éîìó çàâ³äî-
ìî â³äîìî, ùî öå ìîæå ìàòè òÿæê³ íà-
ñë³äêè äëÿ õâîðîãî (÷. 1 ñò. 139 ÊÊ).

Óìîâè — öå òàê³ ÿâèùà, ÿê³ íå çäàòí³,
íå ñïðîìîæí³ ïîðîäèòè ïåâí³ íàñë³äêè,
àëå ÿê³ ñïðèÿþòü ¿õ íàñòàííþ. Óìîâè
â³ä³ãðàþòü âàæëèâó ðîëü ó ðîçâèòêó ïðè-
÷èííîãî çâ’ÿçêó: âîíè ìîæóòü çíà÷íî ïî-
ëåãøèòè ä³þ ïðè÷èí àáî ïåðåøêîäæàòè
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¿ì. Êðèì³íàëüíà â³äïîâ³äàëüí³ñòü çà çëî-
÷èííó îáóìîâëåí³ñòü íàñòàº ëèøå â òèõ
âèïàäêàõ, êîëè îäí³ºþ ³ç óìîâ íàñòàííÿ
çëî÷èííèõ íàñë³äê³â áóëà áåçä³ÿëüí³ñòü
â³äïîâ³äàëüíî¿ îñîáè.

Ó ðàç³ âèòîêó ñåêðåòíî¿ ³íôîðìàö³¿
âíàñë³äîê óìèñíîãî ðîçãîëîøåííÿ (ïåðå-
äà÷³) ñåêðåòíî¿ ³íôîðìàö³¿ ñòîðîíí³é îñî-
á³ ñòâîðþþòüñÿ óìîâè, ÿê³ ñàì³ ïî ñîá³
ùå íå ñòàíîâëÿòü ñóñï³ëüíî¿ íåáåçïåêè,
îñê³ëüêè â á³ëüøîñò³ âèïàäê³â ñòîðîííÿ
îñîáà, ÿêà ñòàº îá³çíàíîþ ç äåðæàâíîþ
òàºìíèöåþ, íå â÷èíÿº æîäíèõ ä³é, ñïðÿ-
ìîâàíèõ íà çàâäàííÿ øêîäè îõîðîíþâà-
íèì êðèì³íàëüíèì çàêîíîäàâñòâîì
îá’ºêòàì. Íàñòàííÿ òàêèõ çëî÷èííèõ íà-
ñë³äê³â ïåðåáóâàº ó ïðÿì³é çàëåæíîñò³
â³ä ïîäàëüøèõ ä³é îñîáè, ÿêà ó ïðîòèï-
ðàâíèé ñïîñ³á ñòàëà îá³çíàíîþ ç³ çì³ñòîì
ñåêðåòíî¿ ³íôîðìàö³¿.

Íà äóìêó Ì. Êîðæàíñüêîãî, ÿêùî îä-
í³ºþ ç óìîâ íàñòàííÿ çëî÷èííèõ íàñë³ä-
ê³â áóëè êîíêðåòí³ ä³¿ ³íøî¿ îñîáè, òî ä³¿
îñîáè íå ìîæóòü áóòè âèçíàí³ ïðè÷èíîþ
ïåâíèõ íàñë³äê³â, ³ âîíà íå ìîæå áóòè çà
íèõ â³äïîâ³äàëüíîþ [7, ñ. 164]. Îäíàê òà-
êà êàòåãîðè÷í³ñòü öüîãî íàóêîâöÿ ôàê-
òè÷íî çàïåðå÷óº ìîæëèâ³ñòü êðèì³íàëü-
íî¿ â³äïîâ³äàëüíîñò³ íå ëèøå îñ³á, ÷è¿ ä³¿
ïðèçâåëè äî âèòîêó ñåêðåòíî¿ ³íôîðìà-
ö³¿, à òàêîæ îêðåìèõ âèä³â ñï³âó÷àñíè-
ê³â: îðãàí³çàòîðà, ï³äáóðþâà÷à òà ïîñîá-
íèêà, ÿê³ áåçïîñåðåäíüî íå â÷èíÿþòü
ä³é, ùî ïðèçâîäÿòü äî çëî÷èííîãî ðå-
çóëüòàòó, àëå â ³íøèé ñïîñ³á ñïðèÿþòü
äîñÿãíåííþ òàêîãî ðåçóëüòàòó.

Çà çàãàëüíèì ïðàâèëîì, â³äïî-
â³äàëüí³ñòü îðãàí³çàòîðà, ï³äìîâíèêà ³
ï³äáóðþâà÷à âèçíà÷àºòüñÿ çàëåæíî â³ä
ä³é âèêîíàâöÿ çëî÷èíó, îñê³ëüêè ö³ ä³¿ º
ñêëàäîâîþ çóñèëü ñï³âó÷àñíèê³â çëî÷è-
íó. Ïðîòå òàêà çàëåæí³ñòü âèÿâëÿºòüñÿ
ëèøå â òîìó, ùî â ä³ÿõ ñï³âó÷àñíèêà
ñêëàä çàê³í÷åíîãî çëî÷èíó áóäå ìàòè
ì³ñöå çà íàÿâíîñò³ ñêëàäó çàê³í÷åíîãî
çëî÷èíó â ä³ÿõ âèêîíàâöÿ.

Ä³¿ îñîáè, ÿê³ ïðèçâåëè äî âèòîêó ñåê-
ðåòíî¿ ³íôîðìàö³¿, ïåâíîþ ì³ðîþ ïîä³áí³
äî îäí³º¿ ³ç ôîðì ñêëàäíî¿ ñï³âó÷àñò³, êî-
ëè çàâäàííÿ øêîäè â³ääàëåíîìó îñíîâ-
íîìó îá’ºêòó çàëåæèòü â³ä ïîäàëüøèõ

ä³é îñîáè, ÿêà ñòàëà îá³çíàíîþ ç ñåêðåò-
íîþ ³íôîðìàö³ºþ. Àëå, íà â³äì³íó â³ä
ñï³âó÷àñò³, äå º âíóòð³øíÿ ºäí³ñòü ä³é
ê³ëüêîõ îñ³á (ñóì³ñí³ñòü, âçàºìîîá³çíà-
í³ñòü), ùî âèíèêëà âíàñë³äîê çìîâè, ä³¿
îñîáè, ùî ïðèçâåëè äî âèòîêó ñåêðåòíî¿
³íôîðìàö³¿, ëèøå îá’ºêòèâíî ñïðèÿþòü
â÷èíåííþ çëî÷èíó ³íøîþ îñîáîþ, îñ-
ê³ëüêè áóäü-ÿêà äîìîâëåí³ñòü ïðî ïî-
äàëüø³ ä³¿ òàêî¿ îñîáè â³äñóòíÿ.

Çà äàíèõ óìîâ ñóñï³ëüíà íåáåçïå÷-
í³ñòü ñóá’ºêòèâíî¿ ñòîðîíè çëî÷èí³â ó
ñôåð³ îõîðîíè äåðæàâíî¿ òàºìíèö³ ìàòè-
ìå ì³ñöå ó òèõ âèïàäêàõ, êîëè ñåêðåòî-
íîñ³é ó ðàç³ óìèñíîãî ðîçãîëîøåííÿ (ïå-
ðåäà÷³) â³äîìîñòåé, ùî ñòàíîâëÿòü
äåðæàâíó òàºìíèöþ: 1) óñâ³äîìëþº ñó-
ñï³ëüíî íåáåçïå÷íèé õàðàêòåð ñâîº¿ ä³¿
÷è áåçä³ÿëüíîñò³; 2) ïåðåäáà÷àº, ùî ñåê-
ðåòíà ³íôîðìàö³ÿ íå ëèøå ìîæå ñòàòè
íàäáàííÿì òðåòüî¿ îñîáè, à é áóäå âèêî-
ðèñòàíà íåþ íà øêîäó òåðèòîð³àëüí³é
ö³ë³ñíîñò³ òà íåäîòîðêàííîñò³ Óêðà¿íè, ¿¿
ñóâåðåí³òåòó, ïîë³òè÷í³é òà åêîíîì³÷í³é
íåçàëåæíîñò³, áîéîâ³é ãîòîâíîñò³ Çáðîé-
íèõ Ñèë òà ³íøèõ â³éñüêîâèõ ôîðìó-
âàíü, æèòòþ, çäîðîâ’þ òà ã³äíîñò³ ëþäè-
íè, ìàéíó àáî ³íøèì ö³ííîñòÿì;
3) áàæàº íàñòàííÿ òàêèõ íàñë³äê³â (ïðÿ-
ìèé óìèñåë) àáî ñâ³äîìî äîïóñêàº ¿õ íà-
ñòàííÿ (åâåíòóàëüíèé óìèñåë). Ïðè öüî-
ìó îñîáà ïåðåäáà÷àº íå ëèøå ñóñï³ëüíî
íåáåçïå÷í³ íàñë³äêè ñâîãî ä³ÿííÿ ó âè-
ãëÿä³ çàâäàííÿ øêîäè â³ääàëåíîìó
îñíîâíîìó îá’ºêòó, àëå é ó çàãàëüíèõ ðè-
ñàõ — ïðè÷èííèé çâ’ÿçîê ì³æ ñâî¿ìè
ä³ÿìè, ä³ÿìè îñîáè, ÿêà ñòàº îá³çíàíîþ ó
â³äîìîñòÿõ, ùî ñòàíîâëÿòü äåðæàâíó òà-
ºìíèöþ, òà çëî÷èííèì íàñë³äêîì, ùî
íàñòàíå. Òîìó äëÿ óñâ³äîìëåííÿ ñóñï³ëü-
íî íåáåçïå÷íîãî õàðàêòåðó òàêîãî ä³ÿííÿ
îáîâ’ÿçêîâî ìàº áóòè ïåðåäáà÷åííÿ íå-
ìèíó÷îñò³ òàêèõ íàñë³äê³â (ïðÿìèé óìè-
ñåë) àáî ðåàëüíî¿ ìîæëèâîñò³ ¿õ íàñòàííÿ
(íåïðÿìèé óìèñåë). Àëå îñê³ëüêè ïåðåä-
áà÷èòè êîíêðåòí³ íàñë³äêè ïîòðàïëÿííÿ
ñåêðåòíî¿ ³íôîðìàö³¿ äî ñòîðîííüî¿ îñîáè
äóæå ñêëàäíî, òî â³äïîâ³äàëüí³ñòü ñåêðå-
òîíîñ³ÿ ìàº íàñòàâàòè çàëåæíî â³ä ä³é
îñîáè, ÿêà áóëà ó ïðîòèïðàâíèé ñïîñ³á
îá³çíàíà ³ç ñåêðåòíîþ ³íôîðìàö³ºþ. ßê-
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ùî æ ñåêðåòîíîñ³é óìèñíî ðîçãîëîøóº
äåðæàâíó òàºìíèöþ ç ìåòîþ çàâäàííÿ
øêîäè îñîá³, ñóñï³ëüñòâó ÷è äåðæàâ³, àëå
òàê³ íàñë³äêè íå íàñòàëè ç ïðè÷èí, ùî
íå çàëåæàëè â³ä ñåêðåòîíîñ³ÿ, òî éîãî ä³¿
ìàþòü êâàë³ô³êóâàòèñÿ ÿê çàê³í÷åíèé
çàìàõ íà ðîçãîëîøåííÿ äåðæàâíî¿ òàºì-
íèö³.

Îñîáëèâ³ñòþ ñóá’ºêòèâíî¿ ñòîðîíè
çëî÷èí³â ó ñôåð³ îõîðîíè äåðæàâíî¿ òà-
ºìíèö³ º òå, ùî âîíè ìîæóòü â÷èíÿòèñÿ
ç³ ñêëàäíîþ (çì³øàíîþ) ôîðìîþ âèíè,
ÿêà ïåðåäáà÷àº ð³çíå ïîºäíàííÿ ôîðìè
âèíè ùîäî ñóñï³ëüíî íåáåçïå÷íîãî
ä³ÿííÿ ³ ñóñï³ëüíî íåáåçïå÷íîãî íàñë³ä-
êó. Çîêðåìà, ïðè óìèñíîìó ïîðóøåíí³
âñòàíîâëåíèõ ïðàâèë ïîâîäæåííÿ ³ç ñåê-
ðåòíîþ ³íôîðìàö³ºþ, ÿêå ïðèçâåëî äî ¿¿
âèòîêó, ìîæóòü íàñòàòè ñóñï³ëüíî íåáåç-
ïå÷í³ íàñë³äêè ó âèãëÿä³ çàâäàííÿ øêî-
äè îñîá³, ñóñï³ëüñòâó àáî äåðæàâ³, ÿêèõ
îñîáà áàæàëà (ïðÿìèé óìèñåë) ÷è ñâ³äî-
ìî ïðèïóñêàëà (íåïðÿìèé óìèñåë) ¿õ íà-
ñòàííÿ, àáî ÿê³ íå âõîäèëè â îáñÿã óìèñ-
ëó ³ õàðàêòåðèçóþòüñÿ íåîáåðåæíèì
ñòàâëåííÿì âèííîãî äî ¿õ íàñòàííÿ.

Îá’ºäíàííÿ äâîõ ñàìîñò³éíèõ ôîðì
âèíè — óìèñëó òà íåîáåðåæíîñò³, ÿê³ íà-
ëåæàòü äî ð³çíèõ ñêëàä³â çëî÷èí³â, — â
îäíîìó ñêëàäíîìó (ïîäâ³éíîìó, çì³øà-
íîìó) ñêëàä³ íå ìîæíà ââàæàòè ÿêîþñü
íîâîþ àáî òðåòüîþ ôîðìîþ âèíè, ÿê öå
³íîä³ íàìàãàþòüñÿ äîâåñòè ó òåîð³¿ êðè-
ì³íàëüíî ïðàâà. Òàêà êîíñòðóêö³ÿ ïðè-
òàìàííà íîðìàì, ÿê³ âñòàíîâëþþòü êðè-
ì³íàëüíó â³äïîâ³äàëüí³ñòü çã³äíî ç ÷. 2
ñò. 121 ÊÊ (Óìèñíå òÿæêå ò³ëåñíå óøêî-
äæåííÿ); ÷. 2 ñò. 271 ÊÊ (Ïîðóøåííÿ âè-
ìîã çàêîíîäàâñòâà ïðî îõîðîíó ïðàö³);
÷. 2 ñò. 272 (Ïîðóøåííÿ ïðàâèë áåçïåêè
ï³ä ÷àñ âèêîíàííÿ ðîá³ò ç ï³äâèùåíîþ
íåáåçïåêîþ); ÷. 2 ñò. 273 (Ïîðóøåííÿ
ïðàâèë áåçïåêè íà âèáóõîíåáåçïå÷íèõ
ï³äïðèºìñòâàõ àáî ó âèáóõîíåáåçïå÷íèõ
öåõàõ); ÷. 2 ñò. 277 (Ïîðóøåííÿ ïðàâèë
ÿäåðíî¿ àáî ðàä³àö³éíî¿ áåçïåêè); ÷. 2
ñò. 275 (Ïîðóøåííÿ ïðàâèë, ùî ñòîñó-
þòüñÿ áåçïå÷íîãî âèêîðèñòàííÿ ïðîìèñ-
ëîâî¿ ïðîäóêö³¿ àáî áåçïå÷íî¿ åêñïëóàòà-
ö³¿ áóä³âåëü ³ ñïîðóä»; ÷. 2 ñò. 194 (Óìèñ-
íå çíèùåííÿ àáî ïîøêîäæåííÿ ìàéíà,

ÿêå ñïðè÷èíèëî çàãèáåëü ëþäåé ÷è ³íø³
òÿæê³ íàñë³äêè) òîùî. Ó çëî÷èíàõ, ïî-
â’ÿçàíèõ ³ç ïîðóøåííÿì òèõ ÷è ³íøèõ
ñïåö³àëüíèõ ïðàâèë, ïîäâ³éíà ôîðìà âè-
íè ìîæå âèÿâëÿòèñÿ â óìèñë³ ùîäî ñàìî-
ãî ôàêòó ïîðóøåííÿ òàêèõ ïðàâèë ³ â íå-
îáåðåæíîñò³ ùîäî øê³äëèâèõ íàñë³äê³â.

Â³äíåñåííÿ òàêèõ çëî÷èí³â äî óìèñ-
íèõ àáî íåîáåðåæíèõ çä³éñíþºòüñÿ ç óðà-
õóâàííÿì òîãî, ùî º âèçíà÷àëüíèì äëÿ
ñóòíîñò³ òà õàðàêòåðó äàíîãî çëî÷èíó —
ñóá’ºêòèâíå â³äíîøåííÿ äî ä³¿ àáî äî íà-
ñë³äê³â, ùî íàñòàëè. Âèð³øåííÿ öüîãî
ïèòàííÿ çàëåæèòü â³ä òîãî, ÿêà îá’ºêòèâ-
íà îçíàêà êîíêðåòíîãî ñêëàäó çëî÷èíó º
íàéâàæëèâ³øîþ äëÿ âèçíà÷åííÿ ä³ÿííÿ
çëî÷èíîì ³ îö³íêè ñòóïåíÿ éîãî ñóñï³ëü-
íî¿ íåáåçïå÷íîñò³. Îñê³ëüêè ñàìå ïî ñîá³
ä³ÿííÿ, ÿêå ïðèçâåëî äî âèòîêó ñåêðåò-
íî¿ ³íôîðìàö³¿, íå ñòàíîâèòü ñóñï³ëüíî¿
íåáåçïåêè áåç çàâäàííÿ øêîäè îñîá³, ñó-
ñï³ëüñòâó ÷è äåðæàâ³, âèð³øàëüíå çíà-
÷åííÿ ìàº íåîáåðåæíå ñòàâëåííÿ äî öèõ
íàñë³äê³â. Îòæå, çëî÷èíè ó ñôåð³ îõîðî-
íè äåðæàâíî¿ òàºìíèö³ ç³ çì³øàíîþ ôîð-
ìîþ âèíè ìàþòü íàëåæàòè äî íåîáåðåæ-
íèõ.

Íåð³äêî ñåêðåòíà ³íôîðìàö³ÿ ïîòðàï-
ëÿº ó âîëîä³ííÿ ñòîðîíí³õ îñ³á áåç ïîïå-
ðåäíüîãî óìèñëó íà çàâîëîä³ííÿ íåþ.
Ðîçãîëîøåííÿ àáî îïðèëþäíåííÿ âèïàä-
êîâî ï³äñëóõàíî¿ (ïîáà÷åíî¿) ñåêðåòíî¿
³íôîðìàö³¿, àáî â³äîìîñòåé, ÿê³ ì³ñòèëè-
ñÿ ó çíàéäåíèõ ìàòåð³àëüíèõ íîñ³ÿõ òà-
êî¿ ³íôîðìàö³¿, âèêëþ÷àþòü êðèì³íàëü-
íó â³äïîâ³äàëüí³ñòü ñóá’ºêòà, ÿêîìó âîíà
ñòàëà â³äîìîþ âèïàäêîâî (ó ïîäàëüøîìó
ùîäî òàêèõ ñóá’ºêò³â ïðîïîíóºòüñÿ çà-
ñòîñîâóâàòè òåðì³í «âèïàäêîâèé ðîçïî-
ðÿäíèê»). Âîäíî÷àñ, íåçàëåæíî â³ä òîãî,
ó ÿêèé ñïîñ³á ñåêðåòíà ³íôîðìàö³ÿ ñòàëà
â³äîìîþ ïåâí³é îñîá³, ¿¿ ïîäàëüøå âèêî-
ðèñòàííÿ íà øêîäó ³íòåðåñàì, ùî îõîðî-
íÿþòüñÿ, ñòàíîâèòü ñóñï³ëüíó íåáåçïåêó.
Òîìó â ðàç³ óñâ³äîìëåííÿ âèïàäêîâèì
ðîçïîðÿäíèêîì àáî îñîáîþ, ÿêà íàâìèñ-
íî ó ïðîòèïðàâíèé ñïîñ³á çàâîëîä³ëà äåð-
æàâíîþ òàºìíèöåþ, õàðàêòåðó â³äîìî-
ñòåé, ùî ñòàëè éîìó â³äîì³, òàê³ ä³¿
ìàþòü êâàë³ô³êóâàòèñÿ ÿê çëî÷èí. Ó
öüîìó âèïàäêó ñóñï³ëüíà íåáåçïå÷í³ñòü
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äàíîãî ä³ÿííÿ âèçíà÷àºòüñÿ íå ëèøå çîâ-
í³øí³ìè, ôàêòè÷íèìè, îá’ºêòèâíèìè îá-
ñòàâèíàìè, à á³ëüøîþ ì³ðîþ ñóá’ºêòèâ-
íèìè, àäæå óñâ³äîìëåííÿ ìîæëèâîñò³
çàâäàííÿ øêîäè ñóñï³ëüíèì ³íòåðåñàì
äàº âñ³ ï³äñòàâè äëÿ âèçíàííÿ âèíè
ñòðóêòóðíèì åëåìåíòîì ñóñï³ëüíî¿ íå-
áåçïåêè òàêîãî ä³ÿííÿ.

Âèñíîâêè. Ïðîâåäåíå íàìè äîñë³äæåí-
íÿ çì³ñòó ³íòåëåêòóàëüíî¿ òà âîëüîâî¿
îçíàê âèíè ó çëî÷èíàõ, ÿê³ ïåðåäáà÷à-
þòü êðèì³íàëüíó â³äïîâ³äàëüí³ñòü çà
ðîçãîëîøåííÿ äåðæàâíî¿ òàºìíèö³ àáî
âòðàòó ¿¿ ìàòåð³àëüíèõ íîñ³¿â, äîâî-
äèòü, ùî âîíè ïîâèíí³ áóòè íå ç ôîð-
ìàëüíèì, à ç ìàòåð³àëüíèì ñêëàäîì.

Ñåêðåòîíîñ³é, ÿêèé ïîðóøóº âñòàíîâëå-
í³ ïðàâèëà ïîâîäæåííÿ ç äåðæàâíîþ òà-
ºìíèöåþ, ìàº óñâ³äîìëþâàòè, ÿê³ ñàìå
íàñë³äêè ìîæóòü íàñòàòè â³ä éîãî
óìèñíèõ àáî íåîáåðåæíèõ ïðîòèïðàâ-
íèõ ä³é. Çàëèøåííÿ çàêîíîäàâöåì òà-
êèõ ñóñï³ëüíî íåáåçïå÷íèõ íàñë³äê³â, ÿê
çàâäàííÿ øêîäè îñîá³, ñóñï³ëüñòâó àáî
äåðæàâ³ âíàñë³äîê íåñàíêö³îíîâàíîãî âè-
òîêó ñåêðåòíî¿ ³íôîðìàö³¿ çà ìåæàìè
ñêëàäó öèõ çëî÷èí³â, à îòæå, çà ìåæàìè
ñâ³äîìîñò³ îñîáè, óíåìîæëèâëþº ç’ÿñó-
âàííÿ ñòàâëåííÿ äî íèõ òà, ÿê íà-
ñë³äîê, âñòàíîâëåííÿ íàÿâíîñò³ ÷è â³ä-
ñóòíîñò³ âèíè.
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Ñåìåíþê Àëåêñàíäð. Âèíà êàê îáÿçàòåëüíûé ïðèçíàê ñóáúåêòèâíîé ñòîðîíû ïðå-
ñòóïëåíèé â ñôåðå îõðàíû ãîñóäàðñòâåííîé òàéíû.
Â ñòàòüå èññëåäóåòñÿ ñîäåðæàíèå èíòåëëåêòóàëüíûõ è âîëåâûõ ïðèçíàêîâ âèíû ïðå-
ñòóïëåíèé â ñôåðå îõðàíû ãîñóäàðñòâåííîé òàéíû; äîêàçûâàåòñÿ, ÷òî îñòàâëåíèå çà-
êîíîäàòåëåì òàêèõ îáùåñòâåííî îïàñíûõ ïîñëåäñòâèé, êàê ïðè÷èíåíèå âðåäà
ëè÷íîñòè, îáùåñòâó èëè ãîñóäàðñòâó âñëåäñòâèå íåñàíêöèîíèðîâàííîé óòå÷êè ñåêðåò-
íîé èíôîðìàöèè çà ïðåäåëàìè ñîñòàâà ýòèõ ïðåñòóïëåíèé, à ñëåäîâàòåëüíî, çà ïðåäå-
ëàìè ñîçíàíèÿ ëè÷íîñòè, äåëàåò íåâîçìîæíûì âûÿñíåíèå îòíîøåíèÿ ê íèì, è, êàê ðå-
çóëüòàò, óñòàíîâëåíèå íàëè÷èÿ èëè îòñóòñòâèÿ âèíû.
Êëþ÷åâûå ñëîâà: èíòåëëåêòóàëüíûé ïðèçíàê âèíû, âîëåâîé ïðèçíàê âèíû, âèíà â
ïðåñòóïëåíèÿõ ñ ôîðìàëüíûì ñîñòàâîì, ãîñóäàðñòâåííàÿ òàéíà.

Semenyuk Oleksandr. Guilt as a mandatory feature of mens rea in the protection of state
secrets.
The article examines the meaning of intellectual and volitional characteristics of guilt in
crimes in the sphere of state secrets.
Person’s actions that led to the leak of classified information to a certain extent are similar
to a form of complicated consonance when the tasks of damage to the remote object mainly
depends on further actions of the person who became aware of secret information. But, unlike
complicity, which is the internal unity of action of several people (compatibility, knowledge)
arising from collusion, actions of the person that caused the leak of secret information only
objectively facilitate the commission of a crime by another person, because any agreement of
further action of such person is absent. Therefore, in most cases, a person who is familiar with
the state secret, does not take any action to prejudice criminal law to protected objects.
Feature of mens rea in the protection of state secrets is that they can be committed with a
complex (mixed) form of guilt, which provides a combination of different forms of guilt about
socially dangerous act and a socially dangerous consequence. In particular, the willful
violation of the rules of treatment of classified information, which led to its source, may come
to its socially dangerous consequences in the form of damage to the person, society or state
where the person wanted (direct intent) or deliberately assumed (indirect intent) of their
occurrence, or that are not included in the scope of intent and have a careless attitude to their
guilty attack.
It is noted that regardless of the way in which secret information became known to a person,
its continued use to the detriment of the interests protected public danger. Therefore, in case
of accidental awareness of the manager or person who intentionally captured in an illegal
way of state secret nature of the information which became known to him, following his
actions are to be treated as a crime. In this case the social danger of the act is determined not
only by external, factual, objective circumstances and more subjective, because awareness of
the possibility of harm to the public interest gives every reason to plea structural element of
public danger of the act.
It is proved that the crimes which predict the responsibility for disclosure of state secrets or
loss of its material carriers should be not of formal but of material structure. The person who
knows a secret and violates the rules of handling state secrets should be aware of what the
consequences could come from its negligence or intentional unlawful acts. When the legislator
leaves dangerous consequences such as damage to the person, society or the state as a result
of unauthorized leaks of classified information outside of these crimes and, therefore, outside
the consciousness of the person makes it unable to find out attitudes and, consequently,
establish the presence or absence of fault.
Keywords: Intelligent fault indication, strong-willed sign of guilt, guilt of crimes on formal
composition, a state secret.
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