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СКЛАДНОЩІ І ПЕРСПЕКТИВИ

Ó ñòàòò³ àâòîð íà ïðèêëàä³ îäí³º¿ ñïðàâè ñïðîáóâàâ ïðîàíàë³çóâàòè åôåêòèâí³ñòü

ïðàâîâîãî ðåãóëþâàííÿ â³äíîñèí íåñïðîìîæíîñò³ ç ³íîçåìíèì åëåìåíòîì òà ñêëàäíî-

ù³ ³ç çàñòîñóâàííÿì íîâèõ äëÿ Óêðà¿íè ïðàâîâèõ ìåõàí³çì³â ó òðàíñêîðäîííèõ ñïðà-

âàõ ïðî áàíêðóòñòâî. Ó ñòàòò³ éäåòüñÿ ïðî ñïðàâó ¹ 914/207/15, ùî ðîçãëÿäàëàñü

ì³ñöåâèì, àïåëÿö³éíèì òà êàñàö³éíèì ñóäàìè ó 2015 ð. Âèñíîâêè, ìîæëèâî ñï³ðí³, ìî-

æóòü ñòàòè îñíîâîþ äëÿ ¿õ ïóáë³÷íîãî îáãîâîðåííÿ ç ìåòîþ óäîñêîíàëåííÿ ÷èííîãî

çàêîíîäàâñòâà.

Êëþ÷îâ³ ñëîâà: áàíêðóòñòâî, íåñïðîìîæí³ñòü, òðàíñêîðäîíí³ ñïðàâè ïðî áàíêðóò-

ñòâî, âèçíàííÿ ³íîçåìíîãî ïðîâàäæåííÿ, âèçíàííÿ ³íîçåìíîãî àðá³òðàæíîãî êåðóþ÷î-

ãî, ñï³âïðàöÿ ç ³íîçåìíèìè ñóäàìè òà ³íîçåìíèìè àðá³òðàæíèìè êåðóþ÷èìè, ñóäîâà

äîïîìîãà.

Íà ïî÷àòêó 2013 ð. â Óêðà¿í³ âñòóïèâ
ó ñèëó Çàêîí «Ïðî â³äíîâëåííÿ ïëàòî-
ñïðîìîæíîñò³ áîðæíèêà àáî âèçíàííÿ
éîãî áàíêðóòîì» [1] ó íîâ³é ðåäàêö³¿ (äà-
ë³ — Çàêîí ïðî áàíêðóòñòâî). Ó Çàêîí³
çíàéøëè ñâîº â³äîáðàæåííÿ íåâ³äîì³ ðà-
í³øå â Óêðà¿í³ ïðîöåäóðè áàíêðóòñòâà,
ïîâ’ÿçàí³ ç ³íîçåìíèì ïðîâàäæåííÿì.
Ñåðåä ìåõàí³çì³â, ùî ïåðåäáà÷åí³ ó ÷èí-
íîìó çàêîíîäàâñòâ³ Óêðà¿íè ïðî áàíêðóò-
ñòâî, º âèçíàííÿ ³íîçåìíîãî ïðîâàäæåí-
íÿ, âèçíàííÿ ³íîçåìíîãî àðá³òðàæíîãî
êåðóþ÷îãî, ñï³âïðàöÿ ç ³íîçåìíèìè ñó-

äàìè òà ³íîçåìíèìè àðá³òðàæíèìè êåðó-
þ÷èìè, íàäàííÿ ³ êîîðäèíàö³ÿ ñóäîâî¿
äîïîìîãè òîùî. Çã³äíî ç â³äïîâ³äíèìè
ïîëîæåííÿìè ñïåö³àëüíîãî ó ñôåð³ íå-
ñïðîìîæíîñò³ çàêîíó çàçíà÷åí³ âèùå
ïðîöåäóðè ìàþòü çàñòîñîâóâàòèñü ç óðà-
õóâàííÿì ïðèíöèïó âçàºìíîñò³ òà çàñòå-
ðåæåííÿ ïðî ïóáë³÷íèé ïîðÿäîê.

Ùå íà ïåðøèõ åòàïàõ âïðîâàäæåííÿ
ïåðåäáà÷åíèõ ó íîâîìó Çàêîí³ ïðî áàíê-
ðóòñòâî ìåõàí³çì³â àâòîð ö³º¿ ñòàòò³ íà
íèçö³ ïóáë³÷íèõ çàõîä³â1, íà ÿêèõ îáãî-
âîðþâàëèñü çàêîíîäàâ÷³ íîâîââåäåííÿ,
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1 Ïðî öå, çîêðåìà,éøëîñÿ íà êðóãëîìó ñòîë³ «Îñîáëèâîñò³ ðîçãëÿäó ñïðàâ ïðî áàíêðóòñòâî çà ó÷àñ-
òþ ñóää³â ñïåö³àë³çîâàíèõ êîëåã³é ì³ñöåâèõ òà àïåëÿö³éíèõ ãîñïîäàðñüêèõ ñóä³â», îðãàí³çîâàíîìó
Âèùèì ãîñïîäàðñüêèì ñóäîì Óêðà¿íè ³ ïðîâåäåíîìó 18 ÷åðâíÿ 2014 ð. ó ì. Êèºâ³; íà IV Ì³æíàðîä-
íîìó ñóäîâî-ïðàâîâîìó ôîðóì³ «Ñóäîâà ðåôîðìà: ñòàí òà íàïðÿìè ðîçâèòêó», îðãàí³çîâàíîìó
Âåðõîâíèì Ñóäîì Óêðà¿íè òà ãàçåòîþ «Þðèäè÷åñêàÿ ïðàêòèêà» ñï³ëüíî ç Ïðîåêòîì ªÑ «Ï³äòðèìêà
ðåôîðì ó ñôåð³ þñòèö³¿ â Óêðà¿í³» òà Êè¿âñüêèì íàö³îíàëüíèì óí³âåðñèòåòîì ³ìåí³ Òàðàñà Øåâ÷åí-
êà ³ ïðîâåäåíîìó 17 áåðåçíÿ 2016 ð. ó ì. Êèºâ³, òà äåÿêèõ ³íøèõ.



çâåðòàâ óâàãó íà äåÿê³ ïîìèëêè ùîäî âè-
êëàäåííÿ ó â³ò÷èçíÿíîìó çàêîíîäàâñòâ³
â³äîìèõ ó ñâ³ò³ íàóêîâèõ êîíöåïö³é.
Êð³ì òîãî, äåÿê³ ïðîáëåìí³ ïîëîæåííÿ
ðîçä³ëó ²Õ Çàêîíó ïðî áàíêðóòñòâî àâòî-
ðîì àíàë³çóâàëèñü ó íèçö³ íàóêîâèõ òà
àíàë³òè÷íèõ ñòàòåé, íàïðèêëàä ó ñòàòò³
«Áàíêðóòñòâî ó ñó÷àñíîìó ì³æíàðîäíî-
ìó ïðàâ³», îïóáë³êîâàí³é â æóðíàë³
«Ïðàâî Óêðà¿íè» (2013 ð. ¹ 7). Çîêðåìà
âêàçóâàëîñü íà òå, ùî â Çàêîí³ íå çîâñ³ì
êîðåêòíî íàâåäåí³ îêðåì³ þðèäè÷í³ ìå-
õàí³çìè, ùî ì³ñòÿòüñÿ ó ì³æíàðîäíèõ
äîêóìåíòàõ, ³ñíóº ïåâíà ïëóòàíèíà ç
êëþ÷îâîþ òåðì³íîëîã³ºþ, ïðåäñòàâëåíà
äîñèòü äèâíà ³íòåðïðåòàö³ÿ äåÿêèõ
ì³æíàðîäíèõ ïðèíöèï³â, áðàêóº ïðîöå-
ñóàëüíèõ íîðì äëÿ ïðîãíîçîâàíîãî ðîç-
ãëÿäó òàêèõ ñïåöèô³÷íèõ ñïðàâ ó â³ò÷èç-
íÿíèõ ñóäàõ.

Ñüîãîäí³ âæå ³ñíóº ñóäîâà ïðàêòèêà ó
ö³é ñôåð³ ïðàâîçàñòîñóâàííÿ. Òàêèõ
ñïðàâ ìàëî, îäíàê ïðàâîâ³ âèñíîâêè, ÿê³
íàâåäåí³ â ñóäîâèõ ð³øåííÿõ, º âàæëè-
âèìè äëÿ îö³íêè åôåêòèâíîñò³ çàñòîñó-
âàííÿ þðèäè÷íèõ ïðîöåäóð, ïîâ’ÿçàíèõ
ç ³íîçåìíèìè ïðîâàäæåííÿìè ó ñïðàâàõ
ïðî áàíêðóòñòâî. Íà ïðèêëàä³ êîíêðåò-
íî¿ ñóäîâî¿ ñïðàâè, íà íàø ïîãëÿä, ìîæ-
íà ïîáà÷èòè, ùî ñóäè, çàñòîñîâóþ÷è ïðî-
öåñóàëüí³ íîðìè Çàêîíó ïðî áàíêðóò-
ñòâî, íå çîâñ³ì â³äïîâ³äíî äî íàì³ð³â çà-
êîíîäàâöÿ, òðàêòóþòü îêðåì³ ïðàâîâ³ êà-
òåãîð³¿, ïîâ’ÿçàí³ ç ïðîöåäóðîþ áàíêðóò-
ñòâà.

Âïåâíåí³, ùî àíàë³ç ö³º¿ ñóäîâî¿ ñïðà-
âè çìîæå ïîêàçàòè, íàñê³ëüêè ñóäàì
âàæêî ä³éòè îá´ðóíòîâàíèõ âèñíîâê³â ó
çâ’ÿçêó ç ³ñíóâàííÿì çíà÷íèõ ïðîãàëèí
ó ðåãóëþâàíí³ þðèäè÷íèõ ïðîöåäóð, ïî-
â’ÿçàíèõ ç ³íîçåìíèìè ïðîâàäæåííÿìè ó
ñïðàâàõ ïðî áàíêðóòñòâî. Ïðàêòè÷íèì
íàñë³äêîì òàêîãî àíàë³çó º âèñíîâêè
ùîäî òîãî, ÷è ìîæëèâî çàñòîñóâàòè â
Óêðà¿í³ ïðàâèëà ðîçãëÿäó òàê çâàíèõ
ñïðàâ ïðî òðàíñêîðäîííó íåñïðîìîæ-
í³ñòü â³äïîâ³äíî äî íàì³ð³â çàêîíîäàâöÿ
òà ðåêîìåíäàö³é ì³æíàðîäíèõ îðãàí³çà-
ö³é. Íà îñíîâ³ çðîáëåíèõ óçàãàëüíåíü
ìîæíà áóäå âèðîáèòè ðåêîìåíäàö³¿ ùîäî

ïîêðàùåííÿ çàêîíîäàâ÷îãî ðåãóëþâàííÿ
òà óäîñêîíàëåííÿ ³íñòèòóö³éíîãî çàáåç-
ïå÷åííÿ åôåêòèâíîãî çàñòîñóâàííÿ íî-
âèõ ñóäîâèõ ïðîöåäóð, ïåðåäáà÷åíèõ ó
Çàêîí³ ïðî áàíêðóòñòâî.

Ôàáóëà ñïðàâè

Âèõîäÿ÷è ç àíàë³çó ñóäîâèõ ð³øåíü,
ïîñòàíîâëåíèõ ó ñïðàâ³ ¹ 914/207/15,
êåðóþ÷èé ³íîçåìíîþ ïðîöåäóðîþ áàíê-
ðóòñòâà Êîìïàí³¿ «Åñ Ï³ Á³ åé÷ åô», çà-
ðåºñòðîâàíî¿ â ²ñëàíä³¿, çâåðíóâñÿ 22 ñ³÷-
íÿ 2015 ð. äî ì³ñöåâîãî Ãîñïîäàðñüêîãî
ñóäó Ëüâ³âñüêî¿ îáëàñò³ ç çàÿâîþ ïðî âè-
çíàííÿ ³íîçåìíî¿ ïðîöåäóðè áàíêðóòñòâà
òà êåðóþ÷îãî ³íîçåìíîþ ïðîöåäóðîþ
áàíêðóòñòâà ç ïîñèëàííÿì íà ñòàòò³ 119,
122 òà 124 ðîçä³ëó ²Õ Çàêîíó ïðî áàíê-
ðóòñòâî.

Ï³äñòàâîþ äëÿ çâåðíåííÿ ñòàëè äîãî-
âîðè ïðî äåïîçèòíèé âêëàä Êîìïàí³¿
«Åñ Ï³ Á³ åé÷ åô» ó ÏÀÒ ÀÊÁ «Ëüâ³â»
(â óõâàë³ ïðî â³äìîâó ó ïðèéíÿòò³ çàÿâè
öÿ îñîáà íàçèâàºòüñÿ çà³íòåðåñîâàíîþ
îñîáîþ). ßê âèäíî ³ç ìàòåð³àë³â ñïðàâè,
ñï³ð ùîäî öèõ ãðîøîâèõ êîøò³â ðîçãëÿ-
äàâñÿ Ãîñïîäàðñüêèì ñóäîì Ëüâ³âñüêî¿
îáëàñò³ ó 2012 òà 2013 ðîêàõ.

Ïðèéíÿò³ ð³øåííÿ

Ó ñïðàâ³ ¹ 914/207/15 ì³ñöåâèé Ãîñ-
ïîäàðñüêèé ñóä óõâàëèâ ð³øåííÿ (óõâàëà
Ãîñïîäàðñüêîãî ñóäó Ëüâ³âñüêî¿ îáëàñò³
â³ä 26.01.2015 ð. [2]) ïðî â³äìîâó ó ïðèé-
íÿòò³ çàÿâè êåðóþ÷îãî ³íîçåìíîþ ïðîöå-
äóðîþ áàíêðóòñòâà ïðî âèçíàííÿ â Óêðà-
¿í³ ³íîçåìíî¿ ïðîöåäóðè áàíêðóòñòâà,
êåðóþ÷èñü ñòàòòÿìè 119—124 Çàêîíó
ïðî áàíêðóòñòâî òà ñòàòòÿìè 62 ³ 86 Ãîñ-
ïîäàðñüêîãî ïðîöåñóàëüíîãî êîäåêñó
Óêðà¿íè (ÃÏÊ). Ïðîòå, âèõîäÿ÷è ç àíà-
ë³çó ïðîöåñóàëüíèõ íîðì çàêîí³â, ÿêèìè
ìîòèâóâàâ ñâîº ð³øåííÿ Ãîñïîäàðñüêèé
ñóä ïåðøî¿ ³íñòàíö³¿, ìîæíà ä³éòè âè-
ñíîâêó ïðî òå, ùî ïðàâîâ³ ï³äñòàâè äëÿ
â³äìîâè ó ïðèéíÿòò³ çàÿâè êåðóþ÷îãî
³íîçåìíîþ ïðîöåäóðîþ áàíêðóòñòâà º äî-
ñòàòíüî ñï³ðíèìè.

Ïî-ïåðøå, ³ç áóêâàëüíîãî ðîçóì³ííÿ

64

11–12/2017

Ì²ÆÍÀÐÎÄÍÅ ÏÐÀÂÎ



ïîëîæåíü ðîçä³ëó ²Õ «Ïðîöåäóðè áàíê-
ðóòñòâà, ïîâ’ÿçàí³ ç ³íîçåìíîþ ïðîöåäó-
ðîþ áàíêðóòñòâà» Çàêîíó ïðî áàíêðóò-
ñòâî ìîæíà ä³éòè îäíîçíà÷íîãî âèñíîâêó
ïðî òå, ùî ò³ëüêè ³ âèêëþ÷íî ãîñïîäàð-
ñüê³ ñóäè ðîçãëÿäàþòü çàÿâè ïðî âèçíàí-
íÿ ³íîçåìíî¿ ïðîöåäóðè áàíêðóòñòâà òà
âèçíàííÿ êåðóþ÷îãî ³íîçåìíîþ ïðîöåäó-
ðîþ áàíêðóòñòâà. Òîìó, ïîñèëàííÿ íà
ñò. 62 ÃÏÊ º íåäîñòàòíüî îá´ðóíòîâàíèì,
îñê³ëüêè âêàçàíîþ ñòàòòåþ íå ïåðåäáà÷å-
íî òàêî¿ ï³äñòàâè äëÿ â³äìîâè ó ïðèéíÿò-
ò³ çàÿâè ç ïîâåðíåííÿì ¿¿ òà äîäàíèõ äî
íå¿ äîêóìåíò³â (ó ö³é ñïðàâ³ íà 161 àðêó-
øàõ) çàÿâíèêîâ³ áåç ðîçãëÿäó.

Ïî-äðóãå, â³äìîâëÿþ÷è ó ïðèéíÿòò³
çàÿâè ³íîçåìíîãî êåðóþ÷îãî ó ñïðàâ³ ïðî
áàíêðóòñòâî, ñóä ïåðøî¿ ³íñòàíö³¿ ç ïîñè-
ëàííÿì íà ñòàòò³ 119—124 Çàêîíó ïðî
áàíêðóòñòâî íå âðàõóâàâ òå, ùî çàçíà÷å-
í³ íîðìè íå ïåðåäáà÷àþòü, ùî çàÿâà ïðî
âèçíàííÿ ³íîçåìíî¿ ïðîöåäóðè áàíêðóò-
ñòâà ìîæå áóòè ïîäàíà äî ãîñïîäàðñüêîãî
ñóäó ò³ëüêè â ïðîöåñ³ ðîçãëÿäó ïîðóøå-
íî¿ öèì ñóäîì ñïðàâè ïðî áàíêðóòñòâî ³
äî ïðèéíÿòòÿ â òàê³é ñïðàâ³ ð³øåííÿ ïî
ñóò³ — çàòâåðäæåííÿ ìèðîâî¿ óãîäè, ïëà-
íó ñàíàö³¿, ë³êâ³äàö³¿. Êàñàö³éíèé ñóä
(ïîñòàíîâà Âèùîãî ãîñïîäàðñüêîãî ñóäó
Óêðà¿íè â³ä 30.06.2015 ð. ó ñïðàâ³
¹ 914/207/15 [3]) âèïðàâèâ îäèí ³ç çðîá-
ëåíèõ âèñíîâê³â ³ çàçíà÷èâ, ùî çàêîíî-
äàâñòâîì âñòàíîâëåíà ìîæëèâ³ñòü ïîäàí-
íÿ çàÿâè êåðóþ÷èì ³íîçåìíîþ ïðîöå-
äóðîþ áàíêðóòñòâà ùîäî âèçíàííÿ ³íî-
çåìíî¿ ïðîöåäóðè áàíêðóòñòâà ÿê ó ðàì-
êàõ ïîðóøåíîãî ïðîâàäæåííÿ ó ñïðàâ³
ïðî áàíêðóòñòâî, òàê ³ íåçàëåæíî â³ä íà-
ÿâíîñò³ òàêîãî ïðîâàäæåííÿ â ãîñïîäàð-
ñüêîìó ñóä³.

Ïî-òðåòº, ïîñèëàííÿ íà ñò. 86 ÃÏÊ òà-
êîæ ìîæå çäàòèñü ïîìèëêîâèì, îñê³ëü-
êè çàÿâà ïðî âèçíàííÿ ³íîçåìíî¿ ïðîöå-
äóðè áàíêðóòñòâà òà êåðóþ÷îãî ³íîçåì-
íîþ ïðîöåäóðîþ áàíêðóòñòâà çà ñâîºþ
ïðèðîäîþ íå º ãîñïîäàðñüêèì ñïîðîì, òî-
ìó öþ çàÿâó íå ìîæíà â³äíåñòè äî ò³º¿,
ùî çãàäóºòüñÿ ó ö³é ñòàòò³ ïðîöåñóàëüíî-
ãî çàêîíó: ïðî çàëèøåííÿ ïîçîâó áåç ðîç-
ãëÿäó. Çàçíà÷èìî òàêîæ, ùî ³íø³ íàâå-

äåí³ ó çàçíà÷åí³é ñòàòò³ óõâàëè — ïðî
â³äêëàäåííÿ ðîçãëÿäó ñïðàâè, çóïèíåí-
íÿ, ïðèïèíåííÿ ïðîâàäæåííÿ ó ñïðàâ³ —
ïîñòàíîâëþþòüñÿ ó âæå ïîðóøåíîìó
ïðîâàäæåíí³ â ñóäîâ³é ñïðàâ³.

Ðàçîì ç òèì, çã³äíî ç ÷. 4 ñò. 122 Çàêî-
íó ïðî áàíêðóòñòâî ãîñïîäàðñüêèé ñóä
ïðèéìàº óõâàëó ïðî ïðèéíÿòòÿ çàÿâè äî
ðîçãëÿäó, ÿêùî âîíà îôîðìëåíà â³äïî-
â³äíî äî âñòàíîâëåíèõ çàêîíîäàâñòâîì
âèìîã. ²íøèõ âàð³àíò³â ä³é ñóäó íà öüî-
ìó åòàï³ ñóäîâîãî ïðîöåñó Çàêîíîì íå ïå-
ðåäáà÷åíî. ªäèíîþ ï³äñòàâîþ äëÿ ïîâåð-
íåííÿ çàÿâè (àëå íå äëÿ â³äìîâè ó
ïðèéíÿòò³ çàÿâè) ïðî âèçíàííÿ ³íîçåìíî-
ãî ïðîâàäæåííÿ ó ñïðàâ³ ïðî áàíêðóòñòâî
ìîæå áóòè íåâ³äïîâ³äí³ñòü îôîðìëåííÿ
çàÿâè òà äîäàíèõ äî íå¿ äîêóìåíò³â âèìî-
ãàì çàêîíó. Çã³äíî ç ïîëîæåííÿìè ðîç-
ä³ëó ²Õ Çàêîíó ïðî áàíêðóòñòâî (÷. 3
ñò. 122) ï³ñëÿ óñóíåííÿ çàçíà÷åíèõ íåäî-
ë³ê³â çàÿâíèê (êåðóþ÷èé ³íîçåìíîþ ïðî-
öåäóðîþ áàíêðóòñòâà) ìîæå ïîâòîðíî
çâåðíóòèñÿ äî ãîñïîäàðñüêîãî ñóäó íà òå-
ðèòîð³¿ Óêðà¿íè ³ç çàÿâîþ ïðî âèçíàííÿ
³íîçåìíî¿ ïðîöåäóðè áàíêðóòñòâà. Àíà-
ëîã³÷íà íîðìà ì³ñòèòüñÿ ³ ó ÃÏÊ (ñò. 62).

Â³äîìî, ùî çà ðåçóëüòàòàìè ðîçãëÿäó
çàÿâè ïðî âèçíàííÿ ³íîçåìíî¿ ïðîöåäóðè
áàíêðóòñòâà ï³ñëÿ ïðèéíÿòòÿ óõâàëè ïðî
ïðèéíÿòòÿ çàÿâè äî ðîçãëÿäó â³äïîâ³äíî
äî ÷. 4 ñò. 122 Çàêîíó ïðî áàíêðóòñòâî
ïðîïîíóþòüñÿ ò³ëüêè äâà ìîæëèâ³
ð³øåííÿ, ÿê³ îôîðìëþþòüñÿ óõâàëîþ:
àáî âèçíàòè ³íîçåìíó ïðîöåäóðó áàíê-
ðóòñòâà, àáî â³äìîâèòè ó ¿¿ âèçíàíí³. Çàç-
íà÷èìî, ï³äñòàâè äëÿ â³äìîâè ó çàäîâî-
ëåíí³ çàÿâè ïðî âèçíàííÿ ³íîçåìíî¿ ïðî-
öåäóðè áàíêðóòñòâà íàâåäåí³ ó ñò. 125
Çàêîíó ïðî áàíêðóòñòâî. Ó ñò. 126 Çàêî-
íó éäåòüñÿ ïðî òå, ùî òàêà óõâàëà ïðî
âèçíàííÿ ³íîçåìíî¿ ïðîöåäóðè áàíêðóò-
ñòâà ìîæå áóòè îñêàðæåíà çà ïðàâèëàìè,
âñòàíîâëåíèìè ÃÏÊ.

Âðàõîâóþ÷è âèêëàäåíå çäàºòüñÿ, ùî
ì³ñöåâèé ãîñïîäàðñüêèé ñóä íåäîñòàòíüî
îá´ðóíòîâàíî â³äìîâèâ ó ïðèéíÿòò³ çàÿ-
âè ïðî âèçíàííÿ ³íîçåìíîãî ïðîâàäæåí-
íÿ ó ñïðàâ³ ïðî áàíêðóòñòâî äî ðîçãëÿäó,
îñê³ëüêè òàêî¿ ìîæëèâîñò³ Çàêîí ïðî
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áàíêðóòñòâî íå íàäàº, à àïåëÿö³éíèé (ïî-
ñòàíîâà Ëüâ³âñüêîãî àïåëÿö³éíîãî ãîñïî-
äàðñüêîãî ñóäó â³ä 15.04.2015 ð. [4]) òà
êàñàö³éíèé ñóäè íå çâåðíóëè óâàãè íà
íåâ³äïîâ³äí³ñòü òàêîãî ð³øåííÿ ñóäó ïåð-
øî¿ ³íñòàíö³¿ âèìîãàì Çàêîíó.

Ó ö³é ñïðàâ³ çàÿâíèêîì º ³íîçåìíà
îñîáà, ïðèçíà÷åíà ó ñïðàâ³ ïðî áàíêðóò-
ñòâî, ÿêà ïðåäñòàâëÿº ñóäîâå ïðîâàäæåí-
íÿ, ùî ðîçãëÿäàºòüñÿ â ³íîçåìíîìó ñóä³.
Â òàê³é ñèòóàö³¿ äëÿ ³íîçåìíî¿ îñîáè —
çàÿâíèêà òà ³íîçåìíîãî ñóäó, ó ïðîâà-
äæåíí³ ÿêîãî çíàõîäèòüñÿ öÿ ñïðàâà, òà-
êå ð³øåííÿ ìîæå çäàòèñü äèâíèì,
îñê³ëüêè çàÿâà ñóäîì áóëà ïðèéíÿòà, ó
ñïðàâè º ñâ³é íîìåð, çàÿâà ñóäîì ðîçãëÿ-
äóâàëàñü, ïðèéíÿòî ìîòèâîâàíå ð³øåííÿ
ùîäî âñ³õ íàâåäåíèõ ó çàÿâ³ îáñòàâèí òà
ç ïîñèëàííÿì íà â³äïîâ³äí³ íîðìè Çàêî-
íó ïðî áàíêðóòñòâî. ² öå âñå ï³ñëÿ òîãî,
ÿê ãîñïîäàðñüêèé ñóä ïðèéíÿâ ð³øåííÿ
ïðî â³äìîâó ïðèéíÿòè çàÿâó äî ðîçãëÿäó.
×è çìîæå îô³ö³éíèé ïðåäñòàâíèê ³íî-
çåìíîãî ïðîâàäæåííÿ ó ñïðàâ³ ïðî áàíê-
ðóòñòâî öå ðîçö³íèòè, âèêîðèñòîâóþ÷è
òåðì³íîëîã³þ ªâðîïåéñüêîãî ñóäó ç ïðàâ
ëþäèíè ÿê â³äìîâó ó ïðàâîñóää³?

Íà öüîìó â àíàë³ç³ çàçíà÷åíèõ ñï³ð-
íèõ ð³øåíü ãîñïîäàðñüêèõ ñóä³â ó çàçíà-
÷åí³é ñïðàâ³ ìîæíà áóëî á ïîñòàâèòè
êðàïêó, àëå ó ñâî¿é óõâàë³ ì³ñöåâèé ãîñ-
ïîäàðñüêèé ñóä âèêëàâ ñâî¿ ìîòèâè ïî-
ñòàíîâëåííÿ íåãàòèâíîãî ð³øåííÿ çà ïî-
äàíîþ çàÿâîþ. Çàçíà÷èìî, ñóä íàäàâ
îö³íêó ïðàêòè÷íî óñ³ì îáñòàâèíàì, íàâå-
äåíèì ó çàÿâ³, ùî, áåçóìîâíî, ìàº âàæ-
ëèâå çíà÷åííÿ äëÿ ïîäàëüøî¿ ïðàêòèêè
çàñòîñóâàííÿ ïåðåäáà÷åíèõ ó ÷èííîìó
çàêîíîäàâñòâ³ ïðàâèë ðîçãëÿäó ñóäîâî¿
ñïðàâè, ïîâ’ÿçàíî¿ ç ³íîçåìíèì ñóäîâèì
ïðîâàäæåííÿì. Âïåâíåí³, íåîáõ³äíî îáî-
â’ÿçêîâî ¿õ ïðîàíàë³çóâàòè íà ïðåäìåò
ïðàâèëüíîñò³ çàñòîñóâàííÿ ïðàâîâèõ
íîðì, â³äïîâ³äíîñò³ ìåò³ òà çàâäàííÿì
Çàêîíó ïðî áàíêðóòñòâî, óçãîäæåíîñò³ ç
íîðìàìè ³íøèõ ñïåö³àëüíèõ çàêîí³â, à
òàêîæ ùîäî êîðåêòíîñò³ ³íòåðïðåòàö³¿
â³äîìèõ ïðàâîâèõ êîíöåïö³é ó â³ò÷èçíÿ-
íîìó çàêîíîäàâñòâ³.

Àíàë³ç ïîñòàíîâëåíèõ ð³øåíü

ßê âèäíî ³ç òåêñòó óõâàëè Ãîñïîäàð-
ñüêîãî ñóäó Ëüâ³âñüêî¿ îáëàñò³ â³ä
26.01.2015 ð. ó ñïðàâ³ ¹ 914/207/15 ñóä
ôàêòè÷íî â³äìîâèâ âèçíàòè ³íîçåìíå
ïðîâàäæåííÿ ó ñïðàâ³ ïðî áàíêðóòñòâî
òà êåðóþ÷îãî ³íîçåìíîþ ïðîöåäóðîþ
áàíêðóòñòâà, ìîòèâóþ÷è öå ð³øåííÿ òà-
êèì:

1) ïîëîæåííÿ ðîçä³ëó ²Õ Çàêîíó ïðî
áàíêðóòñòâî íå çàñòîñîâóþòüñÿ äî ïðîöå-
äóð áàíêðóòñòâà áàíê³â òà ³íøèõ ô³íàí-
ñîâèõ óñòàíîâ;

2) çàÿâà ïðî âèçíàííÿ ³íîçåìíî¿ ïðî-
öåäóðè áàíêðóòñòâà ìîæå áóòè ïîäàíà äî
ãîñïîäàðñüêîãî ñóäó â ïðîöåñ³ ðîçãëÿäó
ïîðóøåíî¿ öèì ñóäîì ñïðàâè ïðî áàíê-
ðóòñòâî;

3) çà â³äñóòíîñò³ ì³æíàðîäíîãî äîãîâî-
ðó Óêðà¿íè ç ïèòàíü ñï³âðîá³òíèöòâà ó
ïðîöåäóðàõ áàíêðóòñòâà ñóä íå ìîæå
ïðèéíÿòè äî ðîçãëÿäó àáî ³íøèì ÷èíîì
çàñòîñóâàòè ïðîöåäóðè áàíêðóòñòâà, ïî-
â’ÿçàí³ ç ³íîçåìíèìè ïðîâàäæåííÿì, ÿê
çàçíà÷àºòüñÿ ó òåêñò³ óõâàëè, âñóïåðå÷
³ìïåðàòèâíîìó ïðèíöèïó âçàºìíîñò³,
âñòàíîâëåíîìó â Çàêîí³ ïðî áàíêðóòñòâî;

4) ðîçãëÿä çàÿâè ïðî âèçíàííÿ ³íîçåì-
íî¿ ïðîöåäóðè áàíêðóòñòâà ìàº â³äïî-
â³äàòè âèìîãàì çàêîíó ùîäî ïóáë³÷íîãî
ïîðÿäêó, ñóâåðåí³òåòó òà îñíîâíèì çàñà-
äàì ³ ïðèíöèïàì çàêîíîäàâñòâà Óêðà¿íè.

Ç ïåðøèì àðãóìåíòîì, íàâåäåíèì âè-
ùå, ùîäî òîãî, ùî ³íîçåìíà ïðîöåäó-
ðà â³äêðèòà â³äíîñíî áàíêó, à â Óêðà¿í³
áàíêðóòñòâî áàíê³â çàêîíîäàâñòâîì íå
ïåðåäáà÷åíî, ìîæíà ïîãîäèòèñü, çâàæà-
þ÷è íà ïðÿìó íîðìó Çàêîíó ïðî áàíê-
ðóòñòâî. Ç äðóãèì àðãóìåíòîì â³äìîâè ó
ïðèéíÿòò³ çàÿâè ïðî âèçíàííÿ ³íîçåìíî¿
ïðîöåäóðè áàíêðóòñòâà ñóä êàñàö³éíî¿
³íñòàíö³¿ íå ïîãîäèâñÿ. Âèùèé ãîñïîäàð-
ñüêèé ñóä Óêðà¿íè ó ñâî¿é ïîñòàíîâ³ ïî-
ÿñíèâ, ùî ç³ çì³ñòó ñò. 119 Çàêîíó ïðî
áàíêðóòñòâî âáà÷àºòüñÿ, ùî çàêîíîäàâ-
ñòâîì âñòàíîâëåíà ìîæëèâ³ñòü ïîäàííÿ
çàÿâè êåðóþ÷èì ³íîçåìíîþ ïðîöåäóðîþ
áàíêðóòñòâà ùîäî âèçíàííÿ ³íîçåìíî¿
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ïðîöåäóðè áàíêðóòñòâà ÿê ó ðàìêàõ ïî-
ðóøåíîãî ïðîâàäæåííÿ ó ñïðàâ³ ïðî áàíê-
ðóòñòâî, òàê ³ íåçàëåæíî â³ä íàÿâíîñò³
òàêîãî ïðîâàäæåííÿ â ãîñïîäàðñüêîìó
ñóä³. ²íø³ ìîòèâè, íàâåäåí³ â óõâàë³ ì³ñ-
öåâîãî ãîñïîäàðñüêîãî ñóäó ³ ï³äòðèìàí³
àïåëÿö³éíèì òà êàñàö³éíèì ñóäàìè, âè-
äàþòüñÿ äåùî ñï³ðíèìè.

Ïðè àíàë³ç³ ïîñòàíîâëåíèõ ð³øåíü íå-
îáõ³äíî ìàòè íà óâàç³, ùî ðåãóëþâàííÿ
ïðàâîâèõ â³äíîñèí ç ³íîçåìíèì åëåìåí-
òîì â Óêðà¿í³ çîñåðåäæåíî â îêðåì³é
ñôåð³ íàö³îíàëüíîãî çàêîíîäàâñòâà — ó
çàêîíîäàâñòâ³ ïðî ì³æíàðîäíå ïðèâàòíå
ïðàâî. Ñïåö³àëüíèì ó ö³é ñôåð³ íîðìà-
òèâíèì àêòîì º Çàêîí «Ïðî ì³æíàðîäíå
ïðèâàòíå ïðàâî». Â³í ì³ñòèòü êîë³ç³éíå ³
ìàòåð³àëüíî-ïðàâîâå ðåãóëþâàííÿ ïðè-
âàòíîïðàâîâèõ â³äíîñèí, îáòÿæåíèõ ³íî-
çåìíèì åëåìåíòîì.

×èííèé Çàêîí ïðî áàíêðóòñòâî âòðó-
òèâñÿ ó öþ íàäçâè÷àéíî ñïåöèô³÷íó ñôå-
ðó ïðàâîâîãî ðåãóëþâàííÿ áåç âíåñåííÿ
â³äïîâ³äíèõ çì³í ó ïðîô³ëüíèé çàêîí ó
ñôåð³ ðåãóëþâàííÿ ïðèâàòíîïðàâîâèõ
â³äíîñèí ç ³íîçåìíèì åëåìåíòîì, çîêðå-
ìà ç íàäçâè÷àéíî íåîäíîçíà÷íèì òðàêòó-
âàííÿì ïðèíöèïó âçàºìíîñò³. Òóò ñë³ä
çàçíà÷èòè, ùî â³äïîâ³äí³ íîðìè ùîäî ïî-
ðóøåííÿ ñïðàâè ïðî áàíêðóòñòâî ó ðàç³
³ñíóâàííÿ êîë³ç³é ïðàâîïîðÿäê³â ì³ñ-
òÿòüñÿ ó ï. 11 ÷. 1 ñò. 76 òà ï. 7 ÷. 1
ñò. 77 Çàêîíó «Ïðî ì³æíàðîäíå ïðèâàòíå
ïðàâî». Â³äîìî, ùî äëÿ ðåãóëþâàííÿ
öèõ äîñèòü ñïåöèô³÷íèõ ³ ñêëàäíèõ ñó-
ñï³ëüíèõ â³äíîñèí çàñòîñîâóºòüñÿ ñïå-
ö³àëüíèé äëÿ ö³º¿ ñôåðè ðåãóëþâàííÿ
þðèäè÷íèé ³íñòðóìåíòàð³é, ùî áàçó-
ºòüñÿ íà âèçíàíèõ ó ñâ³ò³ êîíöåïòóàëü-
íèõ ï³äõîäàõ. Êð³ì òîãî, íàä³ëåííÿ ñóää³
ïîâíîâàæåííÿìè ïðèéìàòè ð³øåííÿ ùî-
äî çàñòîñóâàííÿ ÷è â³äìîâè ó çàñòîñóâàí-
í³ ³íîçåìíîãî ïðàâà áåç ðîçóì³ííÿ òîãî,
ÿê öå ìàº ïðàöþâàòè ó ñôåð³ ïðèâàòíî-
ïðàâîâèõ â³äíîñèí, ìîæå ïðèçâåñòè äî
íåïðàâèëüíîãî çàñòîñóâàííÿ â³äîìèõ
ïðèíöèï³â ì³æíàðîäíîãî ïðàâà. Íåîá-

õ³äíî âèçíàòè, ùî ñïðàâà, ÿêà º ïðåäìå-
òîì àíàë³çó ó ö³é ñòàòò³, º, ïî ñóò³, ï³ä-
òâåðäæåííÿì ïîìèëêîâèõ ï³äõîä³â ðîç-
ðîáíèê³â â³äïîâ³äíîãî ðîçä³ëó Çàêîíó ïðî
áàíêðóòñòâî.

Ïðèíöèï âçàºìíîñò³. Ó ì³æíàðîäíîìó
ïðèâàòíîìó ïðàâ³ âçàºìí³ñòü âèñòóïàº
ÿê ôóíäàìåíòàëüíèé ïðèíöèï ì³æíà-
ðîäíîãî ñï³âðîá³òíèöòâà. Ó ïðèâàòíî-
ïðàâîâèõ â³äíîñèíàõ âçàºìí³ñòü çàñòîñî-
âóºòüñÿ ç ìåòîþ ïîëåãøåííÿ çàñòîñóâàí-
íÿ íàö³îíàëüíèìè ñóäàìè íîðì ³íîçåì-
íîãî ïðàâà ³ ìàº ñïðèÿòè íàëàãîäæåííþ
åôåêòèâíî¿ ñï³âïðàö³ ì³æ äåðæàâàìè ó
ì³æíàðîäíîìó òîðãîâåëüíîìó îáîðîò³.

Ó ñó÷àñí³é äîêòðèí³ ì³æíàðîäíîãî
ïðèâàòíîãî ïðàâà ïîñèëàííÿ íà âçàºì-
í³ñòü ó ïðèâàòíîïðàâîâèõ â³äíîñèíàõ
ï³ääàºòüñÿ êðèòèö³. Îäí³ºþ ç ñó÷àñíèõ
òåíäåíö³é âèêîðèñòàííÿ öüîãî ïðèíöèïó
ïðàâà º âèëó÷åííÿ â³äïîâ³äíèõ ïîëî-
æåíü ³ç çàêîíîäàâñòâà äåðæàâ. Ïðè÷èíà
öüîãî ïîëÿãàº ó íåäîñòàòí³é âèçíà÷åíî-
ñò³ òàêî¿ ïðàâîâî¿ êàòåãîð³¿ òà íåçäàòíî-
ñò³ äîñÿãíóòè ïîçèòèâíèõ ðåçóëüòàò³â ó
ïðîöåñ³ ¿¿ çàñòîñóâàííÿ. Êð³ì öüîãî, ïðè
çàñòîñóâàíí³ âçàºìíîñò³ ó ïðèâàòíîïðà-
âîâ³é ñôåð³ ³ñíóº ðåàëüíà çàãðîçà ïîðó-
øåííþ ïðàâ ëþäèíè.

Ñàìå òîìó â Çàêîí³ «Ïðî ì³æíàðîäíå
ïðèâàòíå ïðàâî» Óêðà¿íñüêèé çàêîíîäà-
âåöü çä³éñíèâ ñïðîáó íåéòðàë³çóâàòè
ìîæëèâ³ íåãàòèâí³ íàñë³äêè âèêîðèñòàí-
íÿ âçàºìíîñò³ ó ïðîöåñ³ ïðèéíÿòòÿ ð³-
øåííÿ ùîäî çàñòîñóâàííÿ ³íîçåìíîãî
ïðàâà. ßê ïîÿñíþþòü â³ò÷èçíÿí³ íàóêîâ-
ö³, ÿê³ áðàëè ó÷àñòü ó ðîçðîáö³ çàçíà÷å-
íîãî Çàêîíó, íàâ³òü, ÿêùî òàêà óìîâà êî-
ëèñü «ïðîñêî÷å» â çàêîí³ ÷è äîãîâîð³,
âîíà ìàº íåéòðàë³çóâàòèñü ïðåçóìïö³ºþ
íàÿâíîñò³ âçàºìíîñò³ (ñò. 11 Çàêîíó «Ïðî
ì³æíàðîäíå ïðèâàòíå ïðàâî») [5].

Â öüîìó êîíòåêñò³ äîñèòü äèâíèì âèã-
ëÿäàº, ïî-ïåðøå, ââåäåííÿ ïðèíöèïó
âçàºìíîñò³ â ñïåö³àëüíèé çàêîí ó ñôåð³
áàíêðóòñòâà òà, ïî-äðóãå, ÿê öå çðîáëå-
íî — ó äîñèòü äèâíèé ñïîñ³á.
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ßê âèäíî ³ç íàâåäåíèõ âèòÿã³â, Çàêîí
«Ïðî ì³æíàðîäíå ïðèâàòíå ïðàâî» âè-
çíàº ³ñíóâàííÿ âçàºìíîñò³ ïðàêòè÷íî àâ-
òîìàòè÷íî, à Çàêîí ïðî áàíêðóòñòâî
âñòàíîâëþº äëÿ öüîãî ïåâí³ óìîâè: âçà-
ºìí³ñòü ìàº ââàæàòèñü ³ñíóþ÷îþ, ÿêùî
áóäå âñòàíîâëåíî, ùî ì³æíàðîäíèì äîãî-
âîðîì Óêðà¿íè ïåðåäáà÷åíà ìîæëèâ³ñòü
ñï³âðîá³òíèöòâà ó â³äïîâ³äí³é ñôåð³ ³íî-
çåìíî¿ äåðæàâè ç Óêðà¿íîþ. Òóò äîðå÷íî
çàçíà÷èòè, ùî íàì íå çóñòð³÷àëèñÿ òàê³
ì³æíàðîäí³ äîãîâîðè. Ç ³ñòîð³¿ ðîçâèòêó
çàêîíîäàâñòâà ïðî òðàíñêîðäîíí³ áàíê-
ðóòñòâà â³äîìî, ùî íà ªâðîïåéñüêîìó
êîíòèíåíò³ áóëî óêëàäåíî ê³ëüêà òàêèõ
äîãîâîð³â [6]. Îäíàê, ç³ ñòâîðåííÿì ªâðî-
ïåéñüêîãî Ñîþçó òà ïðèéíÿòòÿì â³äïî-
â³äíèõ àêò³â çàêîíîäàâñòâà ó ö³é ñôåð³
ä³ÿ öèõ äîãîâîð³â ïðèïèíèëàñü.

Íå ìîæíà íå îìèíóòè óâàãîþ ³ òå, ùî
ñôåðè çàñòîñóâàííÿ ïðèíöèïó âçàºìíî-
ñò³ ó çàçíà÷åíèõ çàêîíàõ º ð³çíèìè. Çà-
êîí «Ïðî ì³æíàðîäíå ïðèâàòíå ïðàâî»
ïåðåäáà÷àº ðîçãëÿä ïèòàííÿ âçàºìíîñò³ ó
ðàç³ âñòàíîâëåííÿ ìîæëèâîñò³ çàñòîñó-
âàííÿ íîðì ³íîçåìíîãî ïðàâà, à Çàêîí
ïðî áàíêðóòñòâî äîçâîëÿº ñóää³ â³äìîâ-
ëÿòèñü çàñòîñîâóâàòè ÷èííå Óêðà¿íñüêå
çàêîíîäàâñòâî, â íàøîìó âèïàäêó ðîç-
ä³ë ²Õ Çàêîíó ïðî áàíêðóòñòâî, ÿêùî
ñóääåþ íå áóäå âñòàíîâëåíî ³ñíóâàííÿ
ì³æíàðîäíîãî äîãîâîðó Óêðà¿íè ç â³äïî-
â³äíîþ äåðæàâîþ, â ÿêîìó ïåðåäáà÷åíà
ìîæëèâ³ñòü ñï³âðîá³òíèöòâà ó ö³é ñïåöè-
ô³÷í³é ñôåð³.

Ïðàêòèêà çàñòîñóâàííÿ ïðèíöèïó âçà-
ºìíîñò³ äîñë³äæóâàëàñü â³ò÷èçíÿíèìè
íàóêîâöÿìè ùå äî ââåäåííÿ öüîãî ïðèí-
öèïó ì³æíàðîäíîãî ïðàâà ó çàêîíîäàâ-
ñòâî Óêðà¿íè ïðî áàíêðóòñòâî. Àâòîð
ö³º¿ ñòàòò³ é îäíîãî ç äâîõ â³äîìèõ ó ö³é
ñôåð³ ìîíîãðàô³÷íèõ âèäàíü ³ç çàçíà÷å-
íî¿ òåìàòèêè ïîïåðåäæàâ íà ï³äñòàâ³
ïðîâåäåíîãî àíàë³çó ïðàêòèêè çàñòîñó-
âàííÿ öüîãî ïðèíöèïó â îêðåìèõ ³íîçåì-
íèõ êðà¿íàõ ïðî íåãàòèâí³ íàñë³äêè
çâåðíåííÿ äî âçàºìíîñò³ ³ ïåâí³ ìîæëèâ³
çàãðîçè äëÿ çàáåçïå÷åííÿ åôåêòèâíîãî
ñï³âðîá³òíèöòâà ì³æ ñóäàìè òà àðá³òðàæ-
íèìè êåðóþ÷èìè ó òðàíñêîðäîííèõ
ñïðàâàõ ïðî áàíêðóòñòâî [7].

Âðàõîâóþ÷è öå, ìîæíà ïîãîäèòèñü ³ç
ìîëîäèì íàóêîâöåì ²ðèíîþ Âëàñþê, ÿêà
ñòâåðäæóº, ó òîìó ÷èñë³ é ïîñèëàþ÷èñü
íà ñïðàâó ¹ 914/207/15, ùî «Ï³äõ³ä, îá-
ðàíèé óêðà¿íñüêèì çàêîíîäàâöåì, çâî-
äèòü íàí³âåöü óñ³ âíåñåí³ äî Çàêîíó
çì³íè, îñê³ëüêè ïîâí³ñòþ ïåðåêðèâàº äî-
ñòóï ð³øåííÿì ³íîçåìíèõ ñóä³â äî óêðà-
¿íñüêî¿ þðèñäèêö³¿» [8].

Ïóáë³÷íèé ïîðÿäîê. Íåîáõ³äíî òàêîæ
çâåðíóòè óâàãó íà ð³çíå âèêëàäåííÿ çàêî-
íîäàâ÷îãî ìàòåð³àëó ó çãàäàíèõ âèùå çà-
êîíàõ ùîäî çàñòåðåæåííÿ ïðî ïóáë³÷íèé
ïîðÿäîê: ÿêùî çã³äíî ç Çàêîíîì «Ïðî
ì³æíàðîäíå ïðèâàòíå ïðàâî» ìîæå áóòè
â³äìîâëåíî ó çàñòîñóâàíí³ íîðì ïðàâà
³íîçåìíî¿ äåðæàâè, òî Çàêîí ïðî áàíêðóò-
ñòâî äîçâîëÿº ñóää³ â³äìîâèòèñü â³ä çà-
ñòîñóâàííÿ óêðà¿íñüêîãî çàêîíîäàâñòâà.
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Çàêîí Óêðà¿íè
«Ïðî â³äíîâëåííÿ ïëàòîñïðîìîæíîñò³

áîðæíèêà àáî âèçíàííÿ éîãî áàíêðóòîì»

Ñòàòòÿ 11. Âçàºìí³ñòü
Ñóä ÷è ³íøèé îðãàí çàñòîñîâóº ïðàâî ³íîçåìíî¿
äåðæàâè íåçàëåæíî â³ä òîãî, ÷è çàñòîñîâóºòüñÿ
ó â³äïîâ³äí³é ³íîçåìí³é äåðæàâ³ äî ïîä³áíèõ ïðà-
âîâ³äíîñèí ïðàâî Óêðà¿íè, êð³ì âèïàäê³â, ÿêùî
çàñòîñóâàííÿ ïðàâà ³íîçåìíî¿ äåðæàâè íà çàñà-
äàõ âçàºìíîñò³ ïåðåäáà÷åíå çàêîíîì Óêðà¿íè àáî
ì³æíàðîäíèì äîãîâîðîì Óêðà¿íè.
ßêùî çàñòîñóâàííÿ ïðàâà ³íîçåìíî¿ äåðæàâè çà-
ëåæèòü â³ä âçàºìíîñò³, ââàæàºòüñÿ, ùî âîíà ³ñ-
íóº, îñê³ëüêè íå äîâåäåíî ³íøå
<…>

Ñòàòòÿ 119.
Çàñòîñóâàííÿ ïðîöåäóð áàíêðóòñòâà, ïîâ’ÿçàíèõ
ç ³íîçåìíèì ïðîâàäæåííÿì
<…>
2. Ïðîöåäóðè áàíêðóòñòâà, ïîâ’ÿçàí³ ç ³íîçåì-
íèì ïðîâàäæåííÿì, çàçíà÷åí³ â öüîìó ðîçä³ë³,
ÿêùî ³íøå íå ïåðåäáà÷åíî öèì Çàêîíîì àáî ì³æ-
íàðîäíèì äîãîâîðîì Óêðà¿íè, çàñòîñîâóþòüñÿ
çà ïðèíöèïîì âçàºìíîñò³ ó ðàç³, ÿêùî:
<…>
3. Âçàºìí³ñòü ââàæàºòüñÿ ³ñíóþ÷îþ, ÿêùî áó-
äå âñòàíîâëåíî, ùî ì³æíàðîäíèì äîãîâîðîì
Óêðà¿íè, çãîäà íà îáîâ’ÿçêîâ³ñòü ÿêîãî íàäàíà
Âåðõîâíîþ Ðàäîþ Óêðà¿íè, ïåðåäáà÷åíà ìîæ-
ëèâ³ñòü òàêîãî ñï³âðîá³òíèöòâà ³íîçåìíî¿
äåðæàâè ç Óêðà¿íîþ

<…>



Âàæëèâî çàçíà÷èòè, ùî çã³äíî ç³ ñïå-
ö³àëüíèì çàêîíîäàâñòâîì ó ñôåð³ çàñòî-
ñóâàííÿ ³íîçåìíîãî ïðàâà â Óêðà¿í³ (çà-
êîíîäàâñòâî ïðî ì³æíàðîäíå ïðèâàòíå
ïðàâî) â³äì³íí³ñòü ñèñòåì ðåãóëþâàííÿ â
ð³çíèõ êðà¿íàõ íå ìîæå áóòè ï³äñòàâîþ
äëÿ â³äìîâè ó çàñòîñóâàíí³ íà òåðèòîð³¿
Óêðà¿íè íîðì ³íîçåìíîãî çàêîíîäàâñòâà.
Â³äïîâ³äíî äî òðàêòóâàííÿ â Çàêîí³ ïðî
áàíêðóòñòâî êîíöåïö³¿ ïóáë³÷íîãî ïîðÿä-
êó ó ñïðàâàõ ïðî áàíêðóòñòâî ñàìå öå ìî-
æå áóòè ï³äñòàâîþ äëÿ â³äìîâè ó çàñòîñî-
âóâàíí³ ïîëîæåíü ðîçä³ëó ²Õ çàçíà-
÷åíîãî Çàêîíó.

Íå çîâñ³ì çðîçóì³ëî, ÿê ñóääÿ òà çà
ÿêèìè êðèòåð³ÿìè ìàº ïðèéíÿòè ð³øåí-
íÿ ùîäî òîãî, ÷è çàñòîñîâóâàòè ïîëîæåí-
íÿ çãàäàíî¿ ÷àñòèíè â³ò÷èçíÿíîãî çàêî-
íîäàâñòâà ïðî áàíêðóòñòâî, âêàçóþ÷è,
ùî çàñòîñóâàííÿ íîðì óêðà¿íñüêîãî çà-
êîíîäàâñòâà áóäå ñóïåðå÷èòè ïóáë³÷íîìó
ïîðÿäêó, ñóâåðåí³òåòó òà îñíîâíèì ïðèí-
öèïàì çàêîíîäàâñòâà Óêðà¿íè?

Âèñíîâêè

Äîáðå â³äîìî, ùî áàíêðóòñòâî º íàä-
çâè÷àéíî ñêëàäíîþ êàòåãîð³þ ñïðàâ, îñîá-
ëèâî, ÿêùî â íèõ ïðèñóòí³é ³íîçåìíèé
åëåìåíò. Óñï³øíå çä³éñíåííÿ ðîçãëÿäó
òàêî¿ ñóäîâî¿ ñïðàâè ìàº çàáåçïå÷óâà-
òèñü, ñåðåä ³íøîãî, ³ êîîðäèíàö³ºþ ä³é
ñóää³â ó ñóäîâèõ ïðîâàäæåííÿõ, â³äêðè-
òèõ ó ð³çíèõ þðèñäèêö³ÿõ.

Âàæëèâèì ïîçèòèâíèì íàñë³äêîì ïî-
ñòàíîâëåíèõ ð³øåíü ó çàçíà÷åí³é ñïðàâ³
º òå, ùî âîíè âêàçàëè íà ðåàëüí³ ïðîáëå-
ìè òà ìîæëèâ³ ñêëàäíîù³ ó ïîäàëüøîìó

çàñòîñóâàíí³ òàê çâàíèõ ïðàâèë ç òðàíñ-
êîðäîííî¿ íåñïðîìîæíîñò³ â Óêðà¿í³.
Ïðàêòè÷íà â³äñóòí³ñòü àáî íåçíà÷íà
ê³ëüê³ñòü òàêèõ ñïðàâ ò³ëüêè ï³äòâåð-
äæóº ³ñíóâàííÿ ïåâíèõ ïåðåøêîä äëÿ
á³ëüø øèðîêîãî âèêîðèñòàííÿ ñïåöèô³÷-
íèõ þðèäè÷íèõ ïðîöåäóð ç ìåòîþ çàáåç-
ïå÷åííÿ íàëåæíîãî çàõèñòó ïðàâ êðåäè-
òîð³â ó ñïðàâàõ ïðî áàíêðóòñòâî, ùî
ðîçãëÿäàþòüñÿ ó ê³ëüêîõ êðà¿íàõ. Íà
ï³äòâåðäæåííÿ öüîãî íåîáõ³äíî ïîñëà-
òèñü íà îäíå ³ç ïîÿñíåíü ùîäî â³äìîâè ó
âèçíàíí³ ³íîçåìíîãî ïðîâàäæåííÿ ó çà-
çíà÷åí³é ñïðàâ³, çàçíà÷åíèõ â óõâàë³
Ãîñïîäàðñüêîãî ñóäó Ëüâ³âñüêî¿ îáëàñò³
â³ä 26.01.2015 ð. ó ñïðàâ³ ¹ 914/207/15,
à ñàìå «…ïîçà ³ñíóþ÷îþ ïðîöåäóðîþ
áàíêðóòñòâà, ïîðóøåíîþ ãîñïîäàðñüêèì
ñóäîì, ãîñïîäàðñüêèé ñóä ïîçáàâëåíèé
ïðàâà òà ïîâíîâàæåíü íà ïðèéíÿòòÿ çàÿ-
âè ïðî âèçíàííÿ ³íîçåìíî¿ ïðîöåäóðè
áàíêðóòñòâà òà êåðóþ÷îãî, ïðèçíà÷åíîãî
â ³íîçåìí³é ïðîöåäóð³ áàíêðóòñòâà òà
âëàñíå ¿¿ ïîäàëüøèé ðîçãëÿä…». Ñóääÿ
ì³ñöåâîãî ãîñïîäàðñüêîãî ñóäó ïðÿìî
âêàçàâ íà ³ñíóþ÷³ ïðîãàëèíè ðåãóëþâàí-
íÿ ïîðÿäêó ðîçãëÿäó ñïðàâè ïðî âèçíàí-
íÿ ³íîçåìíîãî ïðîâàäæåííÿ; â³í âèçíàâ,
ùî áåç ïîðóøåíî¿ ñïðàâè ïðî áàíêðóò-
ñòâî âèêîíàòè ïðèïèñè ðîçä³ëó ²Õ Çàêî-
íó ïðî áàíêðóòñòâî íå ìàº ìîæëèâîñò³.
Éäåòüñÿ ïðî çä³éñíåííÿ ñóääåþ ñï³â-
ïðàö³, íàäàííÿ ³ êîîðäèíàö³¿ ñóäîâî¿ äî-
ïîìîãè ³íîçåìíîìó ñóäó òà àðá³òðàæíî-
ìó êåðóþ÷îìó, à òàêîæ â÷èíåííÿ íåîá-
õ³äíèõ ïðîöåñóàëüíèõ ä³é ñòîñîâíî àêòè-
â³â, ïðàâ, çîáîâ’ÿçàíü àáî â³äïîâ³äàëüíî-
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Ñòàòòÿ 12. Çàñòåðåæåííÿ ïðî ïóáë³÷íèé ïîðÿäîê
Íîðìà ïðàâà ³íîçåìíî¿ äåðæàâè íå çàñòîñî-
âóºòüñÿ ó âèïàäêàõ, ÿêùî ¿¿ çàñòîñóâàííÿ ïðè-
çâîäèòü äî íàñë³äê³â, ÿâíî íåñóì³ñíèõ ç îñíîâà-
ìè ïðàâîïîðÿäêó (ïóáë³÷íèì ïîðÿäêîì)
Óêðà¿íè
<…>
Â³äìîâà â çàñòîñóâàíí³ ïðàâà ³íîçåìíî¿ äåðæàâè
íå ìîæå ´ðóíòóâàòèñÿ ëèøå íà â³äì³ííîñò³ ïðà-
âîâî¿, ïîë³òè÷íî¿ àáî åêîíîì³÷íî¿ ñèñòåìè â³äïî-
â³äíî¿ ³íîçåìíî¿ äåðæàâè â³ä ïðàâîâî¿, ïîë³òè÷-
íî¿ àáî åêîíîì³÷íî¿ ñèñòåìè Óêðà¿íè
<…>

Ñòàòòÿ 119. Çàñòîñóâàííÿ ïðîöåäóð áàíêðóòñòâà,
ïîâ’ÿçàíèõ ç ³íîçåìíèì ïðîâàäæåííÿì

<…>
4. Ãîñïîäàðñüêèé ñóä â³äìîâëÿº ó çàñòîñó-

âàíí³ ì³æíàðîäíèõ àñïåêò³â áàíêðóòñòâà,
ÿêùî ¿õ çàñòîñóâàííÿ ñóïåðå÷èòü ïóáë³÷íîìó ïî-
ðÿäêó, ñóâåðåí³òåòó òà îñíîâíèì ïðèíöèïàì
çàêîíîäàâñòâà Óêðà¿íè
<…>



ñò³ áîðæíèêà ³ ò. ä. (ñò. 128 Çàêîíó ïðî
áàíêðóòñòâî).

Çàêîíîäàâåöü ïðîïèñàâ ïðàêòè÷íî
ò³ëüêè ìîæëèâ³ñòü ïîñòàíîâëåííÿ óõâà-
ëè ïðî âèçíàííÿ ³íîçåìíî¿ ïðîöåäóðè ³ç
îêðåñëåííÿì òîãî, ùî ìîæå â³äïîâ³äíèé
ñóääÿ â÷èíèòè ï³ñëÿ ïîðóøåííÿ ñóäîâî-
ãî ïðîâàäæåííÿ. Îäíàê íå çðîçóì³ëî, äî
ÿêî¿ êàòåãîð³¿ ñë³ä â³äíåñòè ñïðàâó ïðî
âèçíàííÿ ³íîçåìíîãî ïðîâàäæåííÿ. Íå
âèçíà÷åíî êîëî ó÷àñíèê³â ó òàê³é êàòåãî-
ð³¿ ñïðàâ. ßêùî ó ñïðàâ³ ïðî áàíêðóòñòâî
ñòîðîíè òà âñ³ ó÷àñíèêè ñóäîâîãî ïðîâà-
äæåííÿ âèçíà÷åí³, òî ó ö³é êàòåãîð³¿
ñïðàâ çãàäóºòüñÿ ò³ëüêè ³íîçåìíèé êåðó-
þ÷èé. Çàëèøàºòüñÿ áåç â³äïîâ³ä³ òàêîæ ³
òå, ç ÿêèìè ïðîöåñóàëüíèìè ïðàâàìè ³í-
ø³ ó÷àñíèêè â³äïîâ³äíèõ ïðàâîâ³äíîñèí
ïîâèíí³ ÷è ìîæóòü áðàòè ó÷àñòü ó ïðîâà-
äæåíí³ ó â³äïîâ³äí³é ñïðàâ³. Çàêîí òà-
êîæ íå âèçíà÷àº, ÿê³ ä³¿ ìàþòü â³äáóâà-
òèñü ó ïîðóøåí³é ñïðàâ³ ïðî âèçíàííÿ
³íîçåìíîãî ïðîâàäæåííÿ ó ñïðàâ³ ïðî
áàíêðóòñòâî àæ äî çàâåðøåííÿ ïðîâà-
äæåííÿ ó ñïðàâ³, òà ÿêèì ÷èíîì ïðèéíÿ-
ò³ ð³øåííÿ ìàþòü îôîðìëþâàòèñü. Äî
ïðèêëàäó, Çàêîí ïðî áàíêðóòñòâî ââ³â ó
â³ò÷èçíÿíå çàêîíîäàâñòâî íîâó ïðàâîâó

êàòåãîð³þ — ñóäîâó äîïîìîãó. Çðîçó-
ì³ëî, áóëî á äîö³ëüíî á³ëüøå óâàãè ïðè-
ä³ëèòè ïðîöåäóðíèì àñïåêòàì íàäàííÿ
òàêî¿ äîïîìîãè.

Öþ ñèòóàö³þ ìîãëî á âèïðàâèòè ââå-
äåííÿ ó ÷èííèé Ãîñïîäàðñüêèé ïðîöåñó-
àëüíèé êîäåêñ Óêðà¿íè îêðåìîãî ðîçä³ëó
ïðî ïîðóøåííÿ ³ âåäåííÿ íîâî¿ êàòåãîð³¿
ñóäîâèõ ñïðàâ — ñïðàâ ïðî âèçíàííÿ ³íî-
çåìíîãî ïðîâàäæåííÿ ó ñïðàâ³ ïðî áàíê-
ðóòñòâî. Ãàäàºìî, ùî ÿêùî öþ ïðîãàëè-
íó ó ïðîöåñóàëüíîìó çàêîíîäàâñòâ³ íå
çàïîâíèòè, ïðîãíîçóâàòè óñï³øíå çàñòî-
ñóâàííÿ ðîçä³ëó ²Õ Çàêîíó ïðî áàíêðóò-
ñòâî áóäå âàæêî.

Âïåâíåí³, öå íåîáõ³äíî çðîáèòè, ³íàê-
øå ³íîçåìíèé ³íâåñòîð áóäå çâàæàòè íà
òå, ùî ñòîñîâíî íüîãî ÷àñòèíà Óêðà¿í-
ñüêîãî çàêîíîäàâñòâà ìîæå íå ä³ÿòè. Ïðè
öüîìó ïðàâî â³äìîâëÿòè ó çàñòîñóâàíí³
÷àñòèíè ÷èííîãî çàêîíîäàâñòâà Çàêîíîì
â³ääàíî ñóää³. ßê âèäíî ç ïðîàíàë³çîâà-
íî¿ ñïðàâè áåç äåòàë³çàö³¿ â³äïîâ³äíèõ ñó-
äîâèõ ïðîöåäóð ó ïðîöåñóàëüíèõ çàêî-
íàõ, øàíñ³â íà âèçíàííÿ ³íîçåìíîãî
ïðîâàäæåííÿ ó â³ò÷èçíÿíèõ ñóäàõ äóæå
ìàëî.
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Áèðþêîâ À. Ì. Ðàññìîòðåíèå òðàíñãðàíè÷íûõ äåë î áàíêðîòñòâå â Óêðàèíå: ñëîæ-

íîñòè è ïåðñïåêòèâû.

Â ñòàòüå àâòîð íà ïðèìåðå îäíîãî äåëà ïîïðîáîâàë ïðîàíàëèçèðîâàòü ýôôåêòèâíîñòü

ïðàâîâîãî ðåãóëèðîâàíèÿ îòíîøåíèé íåñîñòîÿòåëüíîñòè ñ èíîñòðàííûì ýëåìåíòîì è

ñëîæíîñòè ñ ïðèìåíåíèåì íîâûõ äëÿ Óêðàèíû ïðàâîâûõ ìåõàíèçìîâ â òðàíñãðàíè÷íûõ

äåëàõ î áàíêðîòñòâå. Â ñòàòüå èäåò ðå÷ü î äåëå ¹ 914/207/15, êîòîðîå ðàññìàòðèâà-

ëîñü ìåñòíûì, àïåëëÿöèîííûì è êàññàöèîííûì ñóäàìè â 2015 ãîäó. Âûâîäû, âîçìîæíî

ñïîðíûå, ìîãóò ñòàòü îñíîâîé äëÿ èõ ïóáëè÷íîãî îáñóæäåíèÿ ñ öåëüþ óñîâåðøåíñòâîâà-

íèÿ äåéñòâóþùåãî çàêîíîäàòåëüñòâà.

Êëþ÷åâûå ñëîâà: áàíêðîòñòâî, íåñîñòîÿòåëüíîñòü, òðàíñãðàíè÷íûå äåëà î áàíêðîò-

ñòâå, ïðèçíàíèå èíîñòðàííîãî ïðîèçâîäñòâà, ïðèçíàíèå èíîñòðàííîãî àðáèòðàæíîãî

óïðàâëÿþùåãî, ñîòðóäíè÷åñòâî ñ èíîñòðàííûìè ñóäàìè è èíîñòðàííûìè àðáèòðàæíû-

ìè óïðàâëÿþùèìè, ñóäåáíàÿ ïîìîùü.

Biryukov A. M. Consideration of cross-border bankruptcy cases in Ukraine: difficulties

and prospects.

This article examines efficiency of regulation of insolvency cases? administration with

foreign element in Ukrainian courts and barriers in the process of application of new for

Ukraine legal mechanisms in cross-border insolvency cases. Ukraine became the first country

of the former Soviet Union (except the Baltic countries) states, which introduced the rules for

administration of bankruptcy cases that are heard in more than one jurisdictions or when the

debtors’ assets are located on the territory of at least two countries. This article has been

focused on case 914/207/15 that has been heard by local, appellate and cassation economic

courts in 2015. The findings are made exclusively on the basis of analysis of the texts of

judgments made in this case without review of the case’s materials.

As everybody may see from the text of the ruling made by the Economic court of Lviv Oblast

dated 26.01.2015 in the case 914/207/15 the court actually refused to recognize a foreign

bankruptcy proceeding and bankruptcy administrator grounding this decision by these: 1)

provisions of Chapter ²Õ of the Bankruptcy Law are not applied towards banks and other

financial institutions; 2) applications for recognition of a foreign bankruptcy proceeding can

be filed with the economic court within the court proceeding commenced in the bankruptcy

case; 3) the court cannot employ the bankruptcy procedures that are linked with the foreign

court proceedings in the absence of an international agreement of Ukraine that allows

collaboration of the courts in bankruptcy cases based on reciprocity principle, which is

imperative norm of the Bankruptcy Law; 4) when considering an application for recognition

of a foreign bankruptcy proceeding the court must check whether it is in line with public

order, sovereignty and main principles of national legislation.

The important positive consequence of the decisions made in this case is that they raised real

problems of practical application of cross-border insolvency rules. Absence or very small

number of such cases practically confirm existence of barriers to successful application of

these very specific rules aiming at effective protection of creditors’ rights in bankruptcy cases

heard in several jurisdictions.

The bankruptcy judge of the local economic court in his ruling discovered some gaps in

regulation of recognition of a foreign bankruptcy proceeding commenced in a foreign

jurisdiction. He indirectly appointed out that it is impossible to consider an application for

recognition of a foreign bankruptcy proceeding without having commenced a bankruptcy case

in Ukraine. It would be impossible or difficult to apply the Bankruptcy Law provisions on

court cooperation, court assistance, coordination of actions regarding the debtor’s assets

operation that are foreseen in Article 128 of the Bankruptcy Law.

Ukrainian Legislator prescribed practically the only procedure — recognition of a foreign

bankruptcy proceeding with mentioning what may happen in the commenced case. Other
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procedural rules on this are absent in Chapter ²Õ of the Bankruptcy Law. There are not

defined participants to these cases, their procedural rights, procedures etc. For instance, the

latest amendments to the Bankruptcy Law introduced a new legal category — judicial

assistance. This legal concept does not exist in current legislation. It is obvious, this procedure

should be classified and described in detail in order the judges may use them properly.

This situation can be improved by introduction of a separate chapter in Economic Procedural

Code of Ukraine containing procedures on administration of this new category of cases in

economic courts. The author is confident that this should be done. Otherwise a foreign

investor will think that a part of Ukrainian legislation would not being applied towards him.

These conclusions that might be disputable can become the basis for public discussion in order

to develop amendments to current legislation.

Keywords: bankruptcy, insolvency, cross-border insolvency cases, recognition of a foreign

proceeding, recognition of insolvency administrator, cooperation with foreign courts and

foreign insolvency administrators, judicial assistance.
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