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Ñòàòòÿ ïðèñâÿ÷åíà þðèäè÷íîìó àíàë³çó ïðàâîâî¿ âèçíà÷åíîñò³ çàêîíîäàâñòâà. Äî-

ñë³äæåíî ñóòí³ñòü öüîãî åëåìåíòà çàãàëüíîãî ïðèíöèïó âåðõîâåíñòâà ïðàâà, çì³ñò ÷èí-

íèê³â, ùî âèçíà÷àþòü éîãî ïðîäóêòèâí³ñòü. Íàãîëîøåíî íà íåîáõ³äíîñò³ ÷³òêîãî âñòà-

íîâëåííÿ íà ð³âí³ çàêîíó êîíêðåòíèõ ïîâíîâàæåíü ó öàðèí³ ïðàâîòâîðåííÿ îêðåìèõ

äåðæàâíèõ òà ì³ñöåâèõ îðãàí³â. Äîâîäèòüñÿ, ùî â Óêðà¿íè äèñêðåö³éí³ ïîâíîâàæåííÿ îð-

ãàí³â âëàäè âèêîðèñòîâóþòüñÿ íåíàëåæíî, òîæ ñèòóàö³ÿ ï³äëÿãàº êîðèãóâàííþ.

Êëþ÷îâ³ ñëîâà: ïðàâîâà âèçíà÷åí³ñòü, äèñêðåö³éí³ ïîâíîâàæåííÿ, ñàíêö³îíîâàí³ñòü

þðèñäèêö³¿.

Îäíèì ³ç îñíîâîïîëîæíèõ åëåìåíò³â
âåðõîâåíñòâà ïðàâà, ùî ïîêëèêàí³ ãà-
ðàíòóâàòè îñîá³ çàáåçïå÷åííÿ çä³éñíåííÿ
¿¿ ïðàâà íà ñïðàâåäëèâèé ñóä, º ïðàâîâà
âèçíà÷åí³ñòü (legal certainty). Âåðõîâåí-
ñòâî ïðàâà ïåðåäáà÷àº, ùî ä³¿ îðãàí³â
âëàäè ìàþòü îáìåæóâàòèñÿ çàçäàëåã³äü
âñòàíîâëåíèìè òà îãîëîøåíèìè ïðàâè-
ëàìè, ÿê³, çîêðåìà, äàþòü ìîæëèâ³ñòü
ïåðåäáà÷èòè çàõîäè, ùî áóäóòü çàñòîñî-
âàí³ ïðåäñòàâíèêàìè âëàäè â ò³é ÷è ³í-
ø³é ñèòóàö³¿. Ç óðàõóâàííÿì òàêîãî ï³ä-
õîäó îñîáà ìîæå î÷³êóâàòè êîíêðåòíèõ
ä³é â³ä ñóá’ºêòà âëàäíèõ ïîâíîâàæåíü,
ñïîä³âàòèñÿ íà ñòàë³ñòü íàëåæíèõ ¿é
ïðàâ òà âïåâíåíî ïëàíóâàòè ñâî¿ ä³¿. Ðå-
àëüíå çíà÷åííÿ ïðèíöèïó ïðàâîâî¿ âèç-
íà÷åíîñò³, ÿê ³ ³íøèõ çàñàä ñïðàâåäëèâî-
ãî ñóäî÷èíñòâà, íàïîâíþºòüñÿ êîíêðåò-

íèì çì³ñòîì (òëóìà÷èòüñÿ, êîðèãóºòüñÿ,
óòî÷íþºòüñÿ) òà óñâ³äîìëþºòüñÿ â³äïî-
â³äíèìè ñóá’ºêòàìè íà áàç³ àíàë³çó ³ óçà-
ãàëüíåííÿ îêðåìèõ ïðàâîâèõ ñèòóàö³é
ï³ä ÷àñ ðîçãëÿäó ñïðàâ ªâðîïåéñüêèì ñó-
äîì [1, ñ. 40—41]. Äàíà ºâðîïåéñüêà ïðà-
âîçàñòîñîâíà ³íñòèòóö³ÿ íàçèâàº âëàñíó
ïðàêòèêó ïðåöåäåíòíîþ, ³ öå ïðîÿâëÿ-
ºòüñÿ ó òîìó, ùî Ñóä ïðè âèð³øåíí³
ñïðàâ ñõèëüíèé çàãàëîì ñë³äóâàòè ï³äõî-
äàì, ùî çàñòîñîâóâàëèñÿ íèì ðàí³øå,
ÿêùî íå âèçíàº çà íåîáõ³äíå ¿õ çì³íèòè.
Çîêðåìà, â ìîòèâóâàëüí³é ÷àñòèí³ ð³-
øåííÿ ñóä çàì³ñòü â³äòâîðåííÿ âèñëîâëå-
íèõ íèì ðàí³øå ì³ðêóâàíü ìîæå ïîñèëà-
òèñü íà ì³ðêóâàííÿ, âèñëîâëåí³ ó ïîïå-
ðåäí³õ ð³øåííÿõ. Ïðè öüîìó ªÑÏË
íåîäíîðàçîâî íàãîëîøóâàâ, ùî â³í íå
çâ’ÿçàíèé âëàñíèìè ïîïåðåäí³ìè ð³øåí-
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íÿìè ³ ÷àñ â³ä ÷àñó çì³íþº ñâî¿ ïðàâîâ³
ïîçèö³¿ [2, ñ. 50]. ²íàêøå êàæó÷è, òëóìà-
÷åííÿ ïîëîæåíü Êîíâåíö³¿ ïðî çàõèñò
ïðàâ ëþäèíè ³ îñíîâîïîëîæíèõ ñâîáîä
íå º ñòàëèì ÿâèùåì, âîíî ðîçâèâàºòüñÿ ³
äîïîâíþºòüñÿ, ðîçøèðþþ÷è ñâ³é çì³ñò.

Ó ñôåð³ ïðàâîòâîðåííÿ ïðèíöèï þðè-
äè÷íî¿ âèçíà÷åíîñò³ çà óñòàëåíèìè òðà-
äèö³ÿìè ªâðîïåéñüêîãî Ñîþçó ì³ñòèòü
òàê³ ñêëàäîâ³ åëåìåíòè ÿê ñòàá³ëüí³ñòü
ïðàâîâîãî ðåãóëþâàííÿ, âèêëþ÷åííÿ
ìîæëèâîñò³ íåîäíîçíà÷íîãî òëóìà÷åííÿ,
à â³äòàê, ñâàâ³ëüíîãî çàñòîñóâàííÿ þðè-
äè÷íèõ àêò³â, ãàðàíò³¿ äåðæàâíîãî çà-
õèñòó ãðîìàäÿí, çàáåçïå÷åííÿ ìîæëè-
âîñò³ ó÷àñíèêàì ïðàâîâ³äíîñèí ó ðîçóì-
íèõ ìåæàõ ïåðåäáà÷àòè íàñë³äêè ñâîº¿
ïîâåä³íêè òà áóòè âïåâíåíèìè ó íåçì³í-
íîñò³ ñâîãî îô³ö³éíî íàáóòîãî ñòàòóñó [3,
c. 108].

Ïèòàííÿì íàóêîâîãî äîñë³äæåííÿ
ä³ºâîñò³ ïðàâîâîãî ïðèíöèïó âèçíà÷åíî-
ñò³ íà åòàï³ ÿê ïðàâîòâîðåííÿ, òàê ³ ïðà-
âîçàñòîñóâàííÿ áóëè ïðèñâÿ÷åí³ ïðàö³
áàãàòüîõ íàóêîâö³â. Äîñòàòíüî ïðèãàäà-
òè ëèøå òàêèõ ç íèõ, ÿê Ì. Êîçþáðà,
Ñ. Ïîãðåáíÿê, Ñ. Ãîëîâàòèé, Ë. Ôóëëåð,
Á. Òîöüêèé, Ã. Ðàäáðóõ, Ô. Ãàéºê,
Þ. Ìàòâåºâà. Ðàçîì ³ç òèì, ïðîáëåìàòè-
êà íå ìîæå ââàæàòèñÿ âè÷åðïàíîþ, à
äèñêóñ³¿ — çàâåðøåíèìè. Íå íàáóëî íà-
ëåæíîãî âèâ÷åííÿ ïèòàííÿ ðîë³ òà çíà-
÷åííÿ äëÿ þðèäè÷íî¿ âèçíà÷åíîñò³ ïðà-
âîâî¿ ñèñòåìè äèñêðåö³éíèõ ïîâíîâà-
æåíü îêðåìèõ âëàäíèõ íàö³îíàëüíèõ ³í-
ñòèòóö³é. Íå íàïðàöüîâàí³ íîðìàòèâíî
òà íå çàêð³ïëåí³ â ïðàêòè÷í³é ïëîùèí³
ïîðÿäîê òà çàñàäè çä³éñíåííÿ äèñêðåö³¿,
òîæ ìàºìî ÷èñëåíí³ ïðèêëàäè íåñïðà-
âåäëèâîãî òà íåîäíîçíà÷íîãî ïðàâîòâî-
ðåííÿ, ùî ïðèçâîäèòü äî âèçíàííÿ ä³é,
â÷èíåíèõ íà îñíîâ³ òàêèõ àêò³â íåïðàâî-
ì³ðíèìè, â òîìó ÷èñë³ ³ ªâðîïåéñüêèì
ñóäîì ç ïðàâ ëþäèíè. Òåîðåòè÷íå îá-
´ðóíòóâàííÿ ïîêðàùåííÿ þðèäè÷íîãî
ñòàíó âçàºìèí ó äàí³é öàðèí³ º çàâäàí-
íÿì ö³º¿ íàóêîâî¿ ïðàö³.

Àêòè îðãàí³â âëàäè ïîâèíí³ ´ðóíòóâà-
òèñÿ íå ëèøå íà ïîçèòèâ³ñòñüêîìó ñïðèé-
íÿòò³ ÷èííîãî çàêîíîäàâñòâà (íà áóêâ³ çà-
êîíó), à é âðàõîâóâàòè çàãàëüíîëþäñüê³
ïðàãíåííÿ òà ³äå¿, ùî îñíîâóþòüñÿ íà

ïðèíöèïàõ ñïðàâåäëèâîñò³, ìîðàë³, ðî-
çóìíîñò³ òà äîáðîñîâ³ñíîñò³ (âèõîäÿ÷è ç
äóõó çàêîíó), ùî çàáåçïå÷óº íàëåæíó
ÿê³ñòü ïðàâà. Þðèäè÷íèé òåðì³í «ÿê³ñòü
çàêîíó» º àâòîíîìíèì ïîíÿòòÿì, ÿêå äî-
ñèòü ÷àñòî âèêîðèñòîâóºòüñÿ ªâðîïåé-
ñüêèì ñóäîì ó ïðîöåñ³ òëóìà÷åííÿ ïîëî-
æåíü Êîíâåíö³¿. Ïðè öüîìó Ñóä íå-
îäì³ííî ï³äêðåñëþº, ùî, íàâ³òü ïðèïóñ-
êàþ÷è, ùî ïîëîæåííÿ çàêîíó áóëî ïðà-
âèëüíî ðîçòëóìà÷åíå ñóäàìè òà âòðó-
÷àííÿ áàçóâàëîñÿ íà ôîðìàëüí³é ï³äñòà-
â³, çàêð³ïëåí³é ó íàö³îíàëüíîìó çàêîíî-
äàâñòâ³, âèñë³â «ïåðåäáà÷åíèé çàêîíîì»
ó Êîíâåíö³¿ íå ò³ëüêè âèìàãàº, àáè ä³ÿ,
ÿêà îñêàðæóºòüñÿ, áóëà ïåðåäáà÷åíà íà-
ö³îíàëüíèì çàêîíîäàâñòâîì, à é òàêîæ
ì³ñòèòü âèìîãó ùîäî ÿêîñò³ çàêîíó [4,
ï. 47—48]. ªÑÏË ó çâ’ÿçêó ç öèì ïðè-
ä³ëÿº îñîáëèâó óâàãó ïèòàííÿì îáìåæåí-
íÿ ñâîáîäè, ïðè÷îìó íå ó âóçüêîìó êðè-
ì³íàëüíîìó ñåíñ³, à â çàãàëüíîìó. Â³í
âêàçóº, ùî ïðè ðîçãëÿä³ ïèòàíü îáìåæåí-
íÿ ñâîáîäè îñîáëèâî âàæëèâî äîòðèìóâà-
òèñÿ ïðèíöèïó ïðàâîâî¿ âèçíà÷åíîñò³.
Îòæå, âàæëèâèì º ÷³òêå âèçíà÷åííÿ óìîâ
îáìåæåííÿ ñâîáîäè â³äïîâ³äíî äî âíóò-
ð³øíüîãî ïðàâà, òà ùîá ïðàâî ÿê òàêå áó-
ëî ïåðåäáà÷óâàíèì ó ñâîºìó çàñòîñóâàí-
í³, àáè â³äïîâ³äàòè ñòàíäàðòó «ïðàâîì³ð-
íîñò³», âèçíà÷åíîìó Êîíâåíö³ºþ, —
ñòàíäàðòó, ÿêèé âèìàãàº, ùîá óñå ïðàâî
áóëî ÷³òêèì íàñò³ëüêè, ùîá îñîáà ìîãëà
ïåðåäáà÷èòè — ó ðàç³ íåîáõ³äíîñò³ ç â³ä-
ïîâ³äíîþ ïðàâîâîþ äîïîìîãîþ — äî ïåâ-
íî¿ ðîçóìíî¿ ìåæ³ çà êîíêðåòíèõ îáñòà-
âèí, íàñë³äêè, ÿê³ ìîæå ïîòÿãòè çà ñîáîþ
ïåâíå ä³ÿííÿ [5, ï. 35—35; 6, ï. 49].

Ä³ÿ çàêîíó íå ìîæå áóòè ³çîëüîâàíîþ
â³ä ó÷àñò³ êîíêðåòíèõ îñ³á, ÿê òèõ, ùî
çä³éñíþþòü éîãî çàñòîñóâàííÿ, òàê ³ òèõ,
êîãî àêò ñòîñóºòüñÿ. Òîæ, âðàõîâóþ÷è
ñóá’ºêòèâ³çì ó÷àñíèê³â ïðàâîòâîð÷èõ òà
ïðàâîçàñòîñîâíèõ â³äíîñèí, ó ë³òåðàòóð³
áóëè âèñëîâëåí³ òâåðäæåííÿ ïðî îá’ºê-
òèâíó íåìîæëèâ³ñòü äîñÿãíåííÿ ïðàâî-
âî¿ âèçíà÷åíîñò³ ÿê åëåìåíòà ³ëþçîðíîãî
³äåàëó — âåðõîâåíñòâà ïðàâà. Íåîáõ³ä-
í³ñòü ëþäñüêî¿ ó÷àñò³ ïðèçâîäèòü äî ïî-
âåðíåííÿ òèõ ñàìèõ íåäîë³ê³â, ÿêèõ íà-
ìàãàëèñÿ óíèêíóòè çà äîïîìîãîþ óòâåð-
äæåííÿ ö³º¿ çàãàëüíîïðàâîâî¿ ³äå¿. Íåâè-
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çíà÷åí³ñòü ïðàâà ³ ìîâè ñâ³ä÷èòü, ùî öþ
ïðîáëåìó îñòàòî÷íî âèð³øèòè íåìîæëè-
âî [7, ñ. 142]. Ç òàêîþ ïîçèö³ºþ ìîæíà
ïîãîäæóâàòèñÿ ÷è, íàâïàêè, ñïåðå÷àòè-
ñÿ, àëå âñå æ áåçñï³ðíèì º òîé ôàêò, ùî
ïðàãíåííÿ äîñÿãòè ÿêîìîãà á³ëüøî¿ âèç-
íà÷åíîñò³ íîðìè ïðàâà ³ ñóäîâîãî ð³øåí-
íÿ ïðèçâîäèòü äî çàáåçïå÷åííÿ ñòàá³ëü-
íîñò³ ïðàâîâîãî ñòàíîâèùà ëþäèíè,
äîñòàòíüî ñïðàâåäëèâîãî òà ãóìàííîãî
ï³äõîäó äî ðåàë³çàö³¿ òà çàõèñòó ¿¿ îñíî-
âîïîëîæíèõ ïðàâ ³ ñâîáîä.

Âèçíà÷åí³ñòü ñèñòåìè ïðàâà çàáåçïå-
÷óºòüñÿ ïîçèòèâíèì ï³äõîäîì äî ñïðèé-
íÿòòÿ ïðàâà ÿê ñóêóïíîñò³ íîðì, ùî ïî-
âèíí³ ÷³òêî, âèðàçíî ôîðìóëþâàòèñÿ,
àáè ¿õí³é ³ñòèííèé ñåíñ â³äïîâ³äàâ
çîâí³øíüîìó ïðîÿâó, ùî º ãàðàíò³ºþ
âïåâíåíîñò³ íàñåëåííÿ ùîäî ä³é âëàäè ³
ìàñøòàá³â ñâîáîäè, ÿêó âèìàãàþòü ³íäè-
â³äè òà ñóñï³ëüñòâî [8, c. 71]. Çà óñòàëå-
íîþ ïðåöåäåíòíîþ ïîçèö³ºþ ªÑÏË çàêîí
ïîâèíåí áóòè íåñóïåðå÷ëèâèì, ñôîð-
ìóëüîâàíèì äîñòàòíüî ÷³òêî, äîñòóïíèì
äëÿ êîíêðåòíî¿ îñîáè, ó òîìó ÷èñë³ ïóá-
ë³÷íî îïðèëþäíåíèì. Öå ìàº ãàðàíòóâà-
òè îñòàíí³é ïðàêòè÷íó ìîæëèâ³ñòü, âè-
õîäÿ÷è ç îáñòàâèí ñïðàâè, ïåðåäáà÷èòè â
ðîçóìíèõ ìåæàõ òà íà îñÿæíèé ïåð³îä ò³
íàñë³äêè, ÿê³ ìîæå ñïðè÷èíèòè ä³ÿ.
Ùîá ïîëîæåííÿ íàö³îíàëüíîãî çàêîíó
â³äïîâ³äàëè öèì âèìîãàì, â³í ìàº ãàðàí-
òóâàòè çàñ³á þðèäè÷íîãî çàõèñòó â³ä ñâà-
â³ëüíîãî âòðó÷àííÿ îðãàí³â äåðæàâíî¿
âëàäè ó ïðàâà, ãàðàíòîâàí³ Êîíâåíö³ºþ.
Ïðèíöèï ïðàâîâî¿ âèçíà÷åíîñò³ ìàº çà-
ñòîñîâóâàòèñÿ ïðè îö³íö³ ïðàâîì³ðíîñò³
äåëåãóâàííÿ çàêîíîäàâ÷èõ ïîâíîâàæåíü
âèêîíàâ÷³é âëàä³. Îñîáëèâî ïðè öüîìó
ï³äëÿãàº ç’ÿñóâàííþ ïèòàííÿ îáñÿãó,
ïðåäìåòà òà çì³ñòó ïåðåäàíèõ ïîâíîâà-
æåíü, ùî ìàº áóòè â³äòâîðåíî ó êîíêðåò-
íîìó çàêîí³. ²íàêøå ïîä³áíå äåëåãóâàí-
íÿ îáåðíåòüñÿ ñâàâ³ëëÿì òà ï³äì³íîþ
ïîâíîâàæåíü.

Òîé ôàêò, ùî óçãîäæåí³ñòü ïðàâîìî÷-
íîñòåé º îäí³ºþ ç ãîëîâíèõ çàïîðóê âèç-
íà÷åíîñò³ ïðàâîòâîðåííÿ, âëàñíå, íå ï³ä-
ëÿãàº äèñêóðñó ó íàóêîâîìó ñåðåäîâèù³.
Ïîçèö³ÿ ùîäî íåïðèïóñòèìîñò³ áåçä³ÿëü-
íîñò³ äåðæàâè ùîäî ïîãîäæåííÿ êîìïå-
òåíö³¿ âëàäíèõ îðãàí³â òàêîæ ïðèòàìàí-

íà ³ ªâðîïåéñüêîìó ñóäó ç ïðàâ ëþäèíè.
Ðàçîì ç òèì, ªÑÏË íàïðàöþâàâ îñîáëè-
âèé ï³äõ³ä äëÿ îö³íêè òàêèõ ñèòóàö³é
ïðè ðîçãëÿä³ ïåâíî¿ ñïðàâè ïî ñóò³. Â³í â
ÿêîñò³ îñíîâè ïåðåäáà÷àº ñï³âñòàâëåííÿ
òà ïîð³âíÿííÿ ôàêòîð³â íåíàëåæíî¿ êîì-
ïåòåíö³¿ ïðàâîòâîðöÿ òà þðèäè÷íî¿ ïåâ-
íîñò³ ïðàâîâî¿ ñèñòåìè, â òîìó ÷èñë³ íà
åòàï³ ñóäî÷èíñòâà. Çà òàêîþ êîíöåïö³ºþ,
â³äñóòí³ñòü þðèñäèêö³¿ ó äåðæàâíîãî îð-
ãàíó íà âèíåñåííÿ ð³øåííÿ ó ñïðàâ³ íå º
ï³äñòàâîþ äëÿ ñêàñóâàííÿ öüîãî àêòà,
ÿêùî òàêèì ñêàñóâàííÿì áóäå ïîðóøåíî
ïðèíöèï ïðàâîâî¿ âèçíà÷åíîñò³, íà ÿêó
ðîçðàõîâóâàëè îñîáè, ùî áåðóòü ó÷àñòü ó
ñïðàâ³. Äî ïðèêëàäó, ó ñâîºìó ð³øåíí³
ó ñïðàâ³ «Çàôðàíàñ ïðîòè Ãðåö³¿» [9] Ñóä
ïîãîäèâñÿ ç âëàäîþ Ãðåö³¿ ñòîñîâíî òîãî,
ùî êîìïåòåíòíèé ñóä, áåçóìîâíî, ìîæå
âèð³øèòè ïèòàííÿ ïî ñóò³, íàâ³òü ÿêùî
éîãî âèð³øåííÿ â³äíåñåíå äî þðèñäèêö³¿
³íøîãî îðãàíó. Àëå, òèì íå ìåíøå, öå íå
ïîâèííî îçíà÷àòè, ùî çàêîíí³ àäì³í³-
ñòðàòèâí³ àêòè, ïðèéíÿò³ êîìïåòåíòíè-
ìè îðãàíàìè, ïîçáàâëåí³ ïðàâîâèõ íà-
ñë³äê³â ó çâ’ÿçêó ç ïðîñòèì ïîñèëàííÿì
íà íå÷³òê³ñòü ÷è â³äñóòí³ñòü ïåðåäáà÷ó-
âàíî¿ óçãîäæåíîñò³ ì³æ ð³çíèìè îðãàíà-
ìè äåðæàâíî¿ âëàäè. Òàêèé ï³äõ³ä ñóïå-
ðå÷èòü ïðèíöèïó ïðàâîâî¿ âèçíà÷åíîñò³,
íà ÿêó íåìèíó÷å ðîçðàõîâóâàëè îñîáè,
ÿê³ áðàëè ó÷àñòü ó ðîçãëÿä³ ñïðàâè. Á³ëü-
øå òîãî, ñêàñóâàííÿ ð³øåííÿ äåðæàâíî-
ãî îðãàíó ç ïðè÷èíè â³äñóòíîñò³ ó íüîãî
êîìïåòåíö³¿ íà âèíåñåííÿ ð³øåííÿ òà-
êîæ ìîæå áóòè âèçíàíèì íåçàêîííèì,
ÿêùî â äåðæàâ³ íåìàº ÷³òêî¿ óçãîäæå-
íîñò³ ùîäî þðèñäèêö³¿ ïåâíîãî îðãàíó ç
êîíêðåòíèõ êàòåãîð³é ñïðàâ.

Îäíèì ³ç ñïîñîá³â ïðàâîòâîðåííÿ òà
ïðàâîçàñòîñóâàííÿ º ä³ÿëüí³ñòü ñóá’ºêò³â
âëàäíî¿ þðèñäèêö³¿ â ìåæàõ íàÿâíèõ ó
íèõ äèñêðåö³éíèõ ïîâíîâàæåíü. Ó òàêèé
ñïîñ³á, ÿê ïðàâèëî, â³äáóâàºòüñÿ êîíêðå-
òèçàö³ÿ çàêîí³â ñòîñîâíî ¿õíüîãî çàñòîñó-
âàííÿ íà îêðåì³é òåðèòîð³¿ ÷è äî ïåâíîãî
êîëà îñ³á ç óðàõóâàííÿì îñîáëèâîñòåé
êîíêðåòíîãî âèïàäêó, çä³éñíþºòüñÿ óñó-
íåííÿ ïðîãàëèíè ó íîðìàõ ïðàâà. Âëàñ-
íå, íàÿâí³ñòü ïîä³áíèõ ïîâíîâàæåíü ÿê
ñïîñîáó çä³éñíåííÿ ïóáë³÷íî¿ âëàäè,
çã³äíî ç ÿêèì îðãàí ÷è ïîñàäîâà îñîáà çà-
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ñòîñîâóþòü íàäàí³ ¿ì çà çàêîíîì ïðàâî-
ìî÷íîñò³ íà ñâ³é ðîçñóä áåç óçãîäæåííÿ ç
êèìîñü [10, c. 195], º íàëåæíèì ñïîñî-
áîì ïðàâîâîãî ðåãóëþâàííÿ. Âèìîãó ÷³ò-
êîãî âèçíà÷åííÿ ìåæ äèñêðåö³éíèõ ïîâ-
íîâàæåíü ªâðîïåéñüêèé ñóä ç ïðàâ
ëþäèíè ñôîðìóëþâàâ òàêèì ÷èíîì: «Çà-
êîí, ÿêèé íàäàº äèñêðåö³þ, íå º ñàì ïî
ñîá³ íåñóì³ñíèì ç âèìîãîþ ïåðåäáà÷óâà-
íîñò³ ó òîìó âèïàäêó, êîëè îáñÿã äèñêðå-
ö³¿ òà ñïîñ³á ¿¿ çàñòîñóâàííÿ çàçíà÷åí³ ç
äîñòàòíüîþ ÷³òê³ñòþ òà ïðè öüîìó âðàõî-
âóºòüñÿ ëåã³òèìíà ìåòà òîãî ÷è ³íøîãî
âæèâàíîãî çàõîäó â ò³é ÷è ³íø³é ñèòó-
àö³¿, ùîá íàäàòè ³íäèâ³äó àäåêâàòíèé çà-
õèñò â³ä ñâàâ³ëüíîãî âòðó÷àííÿ» [11,
ï. 61].

Äèñêðåö³éí³ ïîâíîâàæåííÿ — öå êîìï-
ëåêñ ïðàâ ³ çîáîâ’ÿçàíü ïðåäñòàâíèê³â
âëàäè ÿê íà äåðæàâíîìó ð³âí³, òàê ³ íà
ðåã³îíàëüíîìó, ó òîìó ÷èñë³ ïðåäñòàâ-
íèê³â ñóñï³ëüñòâà, ÿêèõ óïîâíîâàæèëè
ä³ÿòè â³ä ³ìåí³ äåðæàâè ÷è áóäü-ÿêîãî
îðãàíó ì³ñöåâîãî ñàìîâðÿäóâàííÿ, ùî
ìàþòü ìîæëèâ³ñòü íàäàòè ïîâíîãî àáî
÷àñòêîâîãî âèçíà÷åííÿ ³ çì³ñòó, ³ âèäó
ïðèéíÿòîãî óïðàâë³íñüêîãî ð³øåííÿ. Òà-
êîæ öÿ îñîáà ìîæå âèáèðàòè ð³øåííÿ ó
ïåðåäáà÷åíèõ äëÿ êîíêðåòíèõ ñèòóàö³é
íîðìàòèâíî-ïðàâîâèõ àêòàõ àáî ñõîæèõ
äîêóìåíòàõ. Öå íàäàº ìîæëèâ³ñòü ïðåä-
ñòàâíèêîâ³ âëàäè çä³éñíþâàòè âèá³ð âà-
ð³àíòà ð³øåííÿ â³äïîâ³äíî äî âëàñíèõ
ì³ðêóâàíü, íå îáìåæóþ÷èñü ÷³òêî âèçíà-
÷åíèì âàð³àíòîì âèð³øåííÿ äëÿ êîí-
êðåòíî¿ ñèòóàö³¿. Ñàìå â òàêîìó ðîçóì³í-
í³ äàíå ïîíÿòòÿ ñïðèéìàºòüñÿ ó âñüîìó
öèâ³ë³çîâàíîìó ñâ³ò³.

Òî òàê çà òåîð³ºþ. Â óêðà¿íñüêèõ ðå-
àë³ÿõ äèñêðåö³éí³ñòü, çàçâè÷àé, ìàº íàä-
ì³ðíå çàñòîñóâàííÿ, á³ëüøå òîãî, âèêî-
ðèñòîâóºòüñÿ äàëåá³ íå çà ïðèçíà÷åííÿì.
Öå ïðèçâîäèòü äî ï³äì³íè ïîíÿòü ³ âèõî-
ëîùåííÿ ñóòíîñò³ âêàçàíîãî ³íñòèòóòó.
Çàñòîñóâàííÿ ³äå¿ ïðî äèñêðåö³éí³ ïîâ-
íîâàæåííÿ îðãàí³â äåðæàâíî¿ âëàäè íà-
ö³îíàëüíèìè âëàäíèìè ³íñòèòóö³ÿìè
ïðèçâîäèòü äî òîãî, ùî â äåÿêèõ ñèòó-
àö³ÿõ ñòàº íåìîæëèâèì ãðîìàäÿíàì ³
ï³äïðèºìñòâàì çàêîííî çàõèñòèòè ñâî¿
ïðàâà íàâ³òü ÷åðåç ñóä. Ó ïîä³áí³é ñèòó-
àö³¿ äèñêðåö³éí³ ïîâíîâàæåííÿ ñòàëè

òðàêòóâàòèñÿ ÿê âçàãàë³ áóäü-ÿê³ ïîâíî-
âàæåííÿ, êîëè îðãàí äåðæàâíî¿ âëàäè
ïðèéìàº òå àáî ³íøå ð³øåííÿ. Ó ñâîþ
÷åðãó, óêðà¿íñüê³ ñóäè, ðîçãëÿäàþ÷è
ñïîðè, ³íîä³ ââàæàþòü çà êðàùå íå âòðó-
÷àòèñÿ â òàêèì ÷èíîì òðàêòîâàí³ ïîâíî-
âàæåííÿ îðãàí³â äåðæàâíî¿ âëàäè. Ïî ñó-
ò³, ó äàíîìó âèïàäêó éäåòüñÿ íå ïðî
äèñêðåö³þ (ñëîâî ôðàíöóçüêîãî ïîõî-
äæåííÿ, óïåðøå âèêîðèñòàíå ó 1705 ð.),
à ïðî óõâàëåííÿ ð³øåííÿ, ÿêå íå ïåðåä-
áà÷åíå çàêîíîì, òîáòî ïðî ïðîòèïðàâí³
ä³¿ àáî ïðîòèïðàâíó áåçä³ÿëüí³ñòü [12].

Íàâåäåìî äåê³ëüêà ïðèêëàä³â ³ç ñó÷àñ-
íî¿ íàö³îíàëüíî¿ ïðàêòèêè. Òàê, Âèùèé
ãîñïîäàðñüêèé ñóä Óêðà¿íè ïðè êàñàö³é-
íîìó ïåðåãëÿä³ ñïðàâè ¹ 917/33/16 çà-
ñòîñóâàâ íîðìàòèâíèé àêò, ÿêèé íå ïî-
âèíåí áóâ çàñòîñîâóâàòè, òà îá´ðóíòóâàâ
ñâîº ð³øåííÿ Ïîðÿäêîì âèçíà÷åííÿ òà
â³äøêîäóâàííÿ òåðèòîð³àëüí³é ãðîìàä³
ì³ñòà Ëóáíè â îñîá³ Ëóáåíñüêî¿ ì³ñüêî¿
ðàäè çáèòê³â, çàïîä³ÿíèõ âíàñë³äîê ïî-
ðóøåííÿ âèìîã çåìåëüíîãî çàêîíîäàâ-
ñòâà, çàòâåðäæåíèé ð³øåííÿì Ëóáåí-
ñüêî¿ ì³ñüêî¿ ðàäè 14 ëþòîãî 2014 ð.,
âêàçàâøè, ùî ïîçèâà÷ ä³ÿâ ó ìåæàõ ñâî-
¿õ äèñêðåö³éíèõ ïîâíîâàæåíü. Ì³æ òèì,
íàñïðàâä³, äèñêðåö³ºþ òóò íàâ³òü íå ïàõ-
íå, à âêàçàíèé àêò ïðèéíÿòèé ç ³ñòîòíèì
ïîðóøåííÿì ÷èííîãî óêðà¿íñüêîãî çàêî-
íîäàâñòâà, â³äòàê â³í íå ìîæå çàñòîñîâó-
âàòèñÿ ñóäàìè. Äàíèé Ïîðÿäîê ïðèéíÿ-
òèé âñóïåðå÷ íàÿâíèì ó îðãàíó ì³ñöåâî-
ãî ñàìîâðÿäóâàííÿ ïîâíîâàæåííÿì.
Ó ñàìîìó Ïîðÿäêó (ï. 1) âêàçóºòüñÿ, ùî
â³í ïðèéíÿòèé íà ï³äñòàâ³ Êîíñòèòóö³¿
Óêðà¿íè, Çåìåëüíîãî êîäåêñó Óêðà¿íè,
Çàêîíó Óêðà¿íè «Ïðî ì³ñöåâå ñàìîâðÿ-
äóâàííÿ â Óêðà¿í³», Öèâ³ëüíîãî êîäåêñó
Óêðà¿íè, Ïîäàòêîâîãî êîäåêñó Óêðà¿íè,
Ïîñòàíîâè Êàá³íåòó Ì³í³ñòð³â Óêðà¿íè
â³ä 19.04.1993 ð. ¹ 284 «Ïðî ïîðÿäîê
âèçíà÷åííÿ òà â³äøêîäóâàííÿ çáèòê³â
âëàñíèêàì çåìë³ òà çåìëåêîðèñòóâà÷àì».
Àëå â æîäíîìó ³ç çãàäàíèõ çàêîíîäàâ÷èõ
äîêóìåíò³â íå ïåðåäáà÷åíî âèäàííÿ ïî-
ä³áíîãî äîêóìåíòà îðãàíîì ì³ñöåâîãî ñà-
ìîâðÿäóâàííÿ. Ó âñ³õ çàêîíîäàâ÷èõ àê-
òàõ ïîâíîâàæåíü ì³ñöåâèì ðàäàì ùîäî
ïðèéíÿòòÿ ñïåö³àëüíèõ ïîëîæåíü, ÿê³ á
âñòàíîâëþâàëè äîäàòêîâ³ îáîâ’ÿçêè
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ñóá’ºêò³â íà êîíêðåòí³é òåðèòîð³¿ òà äî-
äàòêîâ³ ïðàâà äëÿ ñàìîãî ñåáå ÿê îðãàíó
ì³ñöåâîãî ñàìîâðÿäóâàííÿ ïîð³âíÿíî ç
òèìè, ùî âèçíà÷åí³ çàêîíîäàâñòâîì
Óêðà¿íè, íå íàäàíî. Òî ³ çðîçóì³ëî, àäæå
ÿêùî ìèñëèòè ³íàêøå, òî áóäü-ÿêèé îð-
ãàí ì³ã áè ñâî¿ì ðîçïîðÿä÷èì àêòîì âñòà-
íîâëþâàòè äëÿ ñàìîãî ñåáå äîäàòêîâ³
ïðàâà ó â³äíîñèíàõ, ó ÿêèõ â³í áåðå
ó÷àñòü.

Â Óêðà¿í³ ïîðÿäîê âèçíà÷åííÿ òà â³ä-
øêîäóâàííÿ çáèòê³â âëàñíèêàì çåìë³ ³
çåìëåêîðèñòóâà÷àì âñòàíîâëþºòüñÿ Êà-
á³íåòîì Ì³í³ñòð³â. Òî º éîãî êîìïåòåí-
ö³ÿ. Â³äïîâ³äíî, ÊÌÓ çàòâåðäèâ ïîñòàíî-
âó ¹ 284 â³ä 19 êâ³òíÿ 1993 ð. «Ïðî
ïîðÿäîê âèçíà÷åííÿ òà â³äøêîäóâàííÿ
çáèòê³â âëàñíèêàì çåìë³ ³ çåìëåêîðèñòó-
âà÷àì». Ó íüîìó â ï. 1 ÷³òêî âñòàíîâëåíà
ñôåðà çàñòîñóâàííÿ äàíîãî àêòà: âëàñíè-
êàì çåìë³ òà çåìëåêîðèñòóâà÷àì â³äøêî-
äîâóþòüñÿ çáèòêè, çàïîä³ÿí³ âèëó÷åííÿì
òà òèì÷àñîâèì çàéíÿòòÿì çåìåëüíèõ
ä³ëÿíîê, âñòàíîâëåííÿì îáìåæåíü ùîäî
¿õ âèêîðèñòàííÿ, ïîã³ðøåííÿì ÿêîñò³
´ðóíòîâîãî ïîêðèâó òà ³íøèõ êîðèñíèõ
âëàñòèâîñòåé çåìåëüíèõ ä³ëÿíîê àáî
ïðèâåäåííÿì ¿õ ó íåïðèäàòíèé äëÿ âèêî-
ðèñòàííÿ ñòàí òà íåîäåðæàííÿì äîõîä³â
ó çâ’ÿçêó ç òèì÷àñîâèì íåâèêîðèñòàí-
íÿì çåìåëüíèõ ä³ëÿíîê. Öå ïîâí³ñòþ
ñï³âïàäàº ç ïîëîæåííÿì ñò. 156 ÇÊÓ.

Âèùèé ãîñïîäàðñüêèé ñóä Óêðà¿íè,
ñêàñóâàâøè çàêîíí³ òà ñïðàâåäëèâ³ ð³-
øåííÿ ñóä³â ïåðøî¿ òà àïåëÿö³éíî¿ ³í-
ñòàíö³é, âèçíàâ íàëåæíèìè ïîâíîâàæåí-
íÿ Ëóáåíñüêî¿ ì³ñüêî¿ ðàäè, êâàë³ô³êó-
âàâøè ¿õ ÿê äèñêðåö³éí³. Â³äòàê, â³í
ïðèïóñòèâñÿ ïîðóøåííÿ ïðèíöèïó ïðà-
âîâî¿ âèçíà÷åíîñò³, íå äîòðèìàâøèñü âè-
ìîãè ïðî ÷³òêèé ðîçïîä³ë ïîâíîâàæåíü
ì³æ ã³ëêàìè äåðæàâíî¿ âëàäè. Öå ïðè-
çâåëî äî ñâàâ³ëüíèõ çì³í ïîçèòèâíîãî
ïðàâà. Ëóáåíñüêà ì³ñüêà ðàäà íå ìàëà
âñòàíîâëåíèõ çàêîíîì äèñêðåö³éíèõ ïîâ-
íîâàæåíü, òèì íå ìåíøå âîíà ñàìîâ³ëüíî
âñòàíîâèëà ñàìà ñîá³ äîäàòêîâ³ ïîâíî-
âàæåííÿ, à âñ³ì ó÷àñíèêàì çåìåëüíèõ
â³äíîñèí — äîäàòêîâ³ îáîâ’ÿçêè [13].
Ç îãëÿäó íà ïîðóøåííÿ ïðèíöèï³â, çà-
ïðîâàäæåíèõ Êîíâåíö³ºþ, ó òîìó ÷èñë³
ùîäî ïðàâîâî¿ âèçíà÷åíîñò³ ïðè ïðèé-

íÿòò³ ð³øåíü, â³äïîâ³äíà ñêàðãà ïðîòè
Óêðà¿íè íàðàç³ ïåðåáóâàº â ªÑÏË.

²íøèé ïðèêëàä. 2 êâ³òíÿ 2017 ð. îñî-
áà çâåðíóëàñÿ äî Âèùî¿ êâàë³ô³êàö³éíî¿
êîì³ñ³¿ ñóää³â Óêðà¿íè ç ³íôîðìàö³éíèì
çàïèòîì ïðî íàäàííÿ ³íôîðìàö³¿ ùîäî
íàÿâíîñò³ çàóâàæåíü íà ¿¿ ïèñüìîâó åêçà-
ìåíàö³éíó ðîáîòó â ìåæàõ êîíêóðñó äî
Âåðõîâíîãî Ñóäó, ÿêó âîíà âèêîíàëà
21 ëþòîãî 2017 ð., àáè ÷³òêî âèçíà÷èòè-
ñÿ ç ïðè÷èíàìè íåâèñîêî¿, ÿê íà ¿¿ äóì-
êó, îö³íêè, âèíåñåíî¿ â çàêðèòîìó ðåæè-
ì³ (ïîïðè âèìîãó Çàêîíó Óêðà¿íè «Ïðî
ñóäîóñòð³é òà ñòàòóñ ñóää³â» ùîäî â³ä-
êðèòîñò³ êîíêóðñó). Â³äïîâ³äà÷ ÷åðåç
ï³âòîðà ì³ñÿöÿ (çàì³ñòü âñòàíîâëåíîãî çà
çàêîíîì ï’ÿòèäåííîãî ñòðîêó), íàä³ñëàâ
â³äïîâ³äü ïðî â³äìîâó íàäàííÿ òàêî¿ ³í-
ôîðìàö³¿ ç îãëÿäó íà òå, ùî âîíà íàêàçîì
êîì³ñ³¿ â³äíåñåíà äî ñëóæáîâî¿. Íå ïîãî-
äèâøèñü ³ç òàêèì ñòàíîâèùåì òà ââàæà-
þ÷è ñâîº êîíñòèòóö³éíå ïðàâî íà ³íôîð-
ìàö³þ ïîðóøåíèì, îñîáà ïðåä’ÿâèëà
ïîçîâ äî Âèùîãî àäì³í³ñòðàòèâíîãî ñóäó
Óêðà¿íè ç âèìîãàìè âèçíàòè áåçä³ÿëü-
í³ñòü ÂÊÊÑÓ ùîäî íåíàäàííÿ ³íôîðìà-
ö³¿ íåçàêîííîþ òà ïðî çîáîâ’ÿçàííÿ íàäà-
òè òàêó ³íôîðìàö³þ. Âëàñíå, äàíèé ñóä,
âðàõîâóþ÷è ïðîöåñóàëüíó âèìîãó çàêîíó
ñòîñîâíî ðîçãëÿäó ïîä³áíèõ ïîçîâ³â ìàê-
ñèìàëüíî óïðîäîâæ îäíîãî ì³ñÿöÿ, ìàâ
áè øâèäêî âèð³øèòè ñïðàâó, ðîçïî÷àòó
ïðîâàäæåííÿì íà ïî÷àòêó ñåðïíÿ 2017 ð.
Àëå ñïðàâà òóïöþº íà ì³ñö³. Ïðè÷èíè
òóò êðèþòüñÿ â òîìó, ùî â³äïîâ³äà÷ íå
áàæàº íàäàâàòè í³ÿêèõ äîêàç³â äî ñïðà-
âè, ñòâåðäæóþ÷è, ùî éîìó íàëåæàòü
äèñêðåö³éí³ ïîâíîâàæåííÿ, ó òîìó ÷èñë³
â³äíîñèòè ÷è íå â³äíîñèòè áóäü-ÿêó ³í-
ôîðìàö³þ, ÿêà ïåðåáóâàº ó éîãî ðîçïî-
ðÿäæåíí³, äî ³íôîðìàö³¿ ç îáìåæåíèì
äîñòóïîì.

Ó ïðèíöèï³, ó ö³é ÷àñòèí³ íå âàæêî
(ÿêáè òî â³äáóâàëîñÿ ó öèâ³ë³çîâàíîìó
ïðàâîñóää³) âñòàíîâèòè ³ñòèíó. Àäæå Çà-
êîí Óêðà¿íè «Ïðî äîñòóï äî ïóáë³÷íî¿
³íôîðìàö³¿» ÷³òêî òà îäíîçíà÷íî âèçíà-
÷àº, ÿêà ³íôîðìàö³ÿ ìîæå áóòè îáìåæåíà
â äîñòóï³ òà çà ÿêèõ ï³äñòàâ. Òàê, ó ñò. 6
äàíîãî äîêóìåíòà äî ïóáë³÷íî¿ ³íôîðìà-
ö³¿ ç îáìåæåíèì äîñòóïîì â³äíåñåíà
1) êîíô³äåíö³éíà ³íôîðìàö³ÿ; 2) òàºìíà

58

11–12/2017

Ì²ÆÍÀÐÎÄÍÅ ÏÐÀÂÎ



³íôîðìàö³ÿ; 3) ñëóæáîâà ³íôîðìàö³ÿ. Îá-
ìåæåííÿ äîñòóïó äî ³íôîðìàö³¿ çä³é-
ñíþºòüñÿ â³äïîâ³äíî äî çàêîíó ïðè äî-
òðèìàíí³ ñóêóïíîñò³ òàêèõ âèìîã: 1) âè-
êëþ÷íî â ³íòåðåñàõ íàö³îíàëüíî¿ áåçïå-
êè, òåðèòîð³àëüíî¿ ö³ë³ñíîñò³ àáî ãðîìàä-
ñüêîãî ïîðÿäêó ç ìåòîþ çàïîá³ãàííÿ
çàâîðóøåííÿì ÷è çëî÷èíàì, äëÿ îõîðî-
íè çäîðîâ’ÿ íàñåëåííÿ, äëÿ çàõèñòó ðå-
ïóòàö³¿ àáî ïðàâ ³íøèõ ëþäåé, äëÿ çàïî-
á³ãàííÿ ðîçãîëîøåííþ ³íôîðìàö³¿,
îäåðæàíî¿ êîíô³äåíö³éíî, àáî äëÿ ï³ä-
òðèìàííÿ àâòîðèòåòó ³ íåóïåðåäæåíîñò³
ïðàâîñóääÿ; 2) ðîçãîëîøåííÿ ³íôîðìàö³¿
ìîæå çàâäàòè ³ñòîòíî¿ øêîäè öèì ³íòåðå-
ñàì; 3) øêîäà â³ä îïðèëþäíåííÿ òàêî¿
³íôîðìàö³¿ ïåðåâàæàº ñóñï³ëüíèé ³íòå-
ðåñ â ¿¿ îòðèìàíí³. Äàë³, âñòàíîâëþþ÷è
ñóòí³ñí³ îçíàêè ñëóæáîâî¿ ³íôîðìàö³¿,
çàêîí ó ñò. 9 âêàçóº, ùî â³äïîâ³äíî äî âè-
ìîã ÷. 2 ñò. 6 öüîãî Çàêîíó äî ñëóæáîâî¿
ìîæå íàëåæàòè òàêà ³íôîðìàö³ÿ: 1) ùî
ì³ñòèòüñÿ â äîêóìåíòàõ ñóá’ºêò³â âëàä-
íèõ ïîâíîâàæåíü, ÿê³ ñòàíîâëÿòü âíó-
òð³øíüîâ³äîì÷ó ñëóæáîâó êîðåñïîíäåí-
ö³þ, äîïîâ³äí³ çàïèñêè, ðåêîìåíäàö³¿,
ÿêùî âîíè ïîâ’ÿçàí³ ç ðîçðîáêîþ íàïðÿ-
ìó ä³ÿëüíîñò³ óñòàíîâè àáî çä³éñíåííÿì
êîíòðîëüíèõ, íàãëÿäîâèõ ôóíêö³é îðãà-
íàìè äåðæàâíî¿ âëàäè, ïðîöåñîì ïðèé-
íÿòòÿ ð³øåíü ³ ïåðåäóþòü ïóáë³÷íîìó îá-
ãîâîðåííþ òà/àáî ïðèéíÿòòþ ð³øåíü;
2) ç³áðàíà â ïðîöåñ³ îïåðàòèâíî-ðîçøó-
êîâî¿, êîíòððîçâ³äóâàëüíî¿ ä³ÿëüíîñò³, ó
ñôåð³ îáîðîíè êðà¿íè, ÿêó íå â³äíåñåíî
äî äåðæàâíî¿ òàºìíèö³.

Òàêîæ, çà ïðàâèëàìè ÇÓ «Ïðî äîñòóï
äî ïóáë³÷íî¿ ³íôîðìàö³¿» ó êîæíîìó êîí-
êðåòíîìó âèïàäêó ïðè âèð³øåíí³ ïèòàí-
íÿ ùîäî â³äíåñåííÿ ïóáë³÷íî¿ ³íôîðìà-
ö³¿ äî ñëóæáîâî¿, ìàº áóòè îá´ðóíòîâàíî:
1) ÿêîìó ñàìå ç ³íòåðåñ³â çàãðîæóº íà-
äàííÿ ðîçãîëîøåííÿ ³íôîðìàö³¿ (íàïðè-
êëàä, ³íòåðåñàì íàö³îíàëüíî¿ áåçïåêè,
òåðèòîð³àëüíî¿ ö³ë³ñíîñò³); 2) â ÷îìó ñà-
ìå áóäå ïîëÿãàòè øêîäà â ðàç³ ðîçãîëî-
øåííÿ ö³º¿ ³íôîðìàö³¿; 3) ÷îìó øêîäà
â³ä îïðèëþäíåííÿ òàêî¿ ³íôîðìàö³¿ ïåðå-
âàæàº ñóñï³ëüíèé ³íòåðåñ â ¿¿ îòðèìàíí³.
Àëå, ìàºìî ïîâòîðèòè, ùî â³äïîâ³äà÷ —
ÂÊÊÑÓ íå áàæàº íàäàâàòè æîäíèõ ïîÿñ-

íåíü, êð³ì ïîñèëàííÿ íà äèñêðåö³éí³ñòü
ñâî¿õ ïîâíîâàæåíü, ùî çâîäèòüñÿ äî ïðà-
âèëà íà êøòàëò «ùî õî÷ó, òå é ðîáëþ».

Îñü òóò íàäçâè÷àéíî âàæëèâèì º ùå
îäèí ôàêòîð, ùî âïëèâàº íà åôåêòèâ-
í³ñòü òà ðåçóëüòàòèâí³ñòü ñóäî÷èíñòâà ó
ö³é ñïðàâ³. Óêðà¿íñüêà ³ñòîð³ÿ ùå íå áà-
÷èëà òàêîãî âèïàäêó, êîëè íàö³îíàëüí³
ñóäè âèçíàþòü íåïðàâîì³ðíèì ä³ÿííÿ îð-
ãàíó, ÿêèé ¿õ, âëàñíå, ³ ïðèçíà÷àº íà ïî-
ñàäó, ³ â ïîäàëüøîìó ïåðåâ³ðÿº ¿õíþ êâà-
ë³ô³êàö³þ. Â³äòàê, íå áóäóþ÷è ³ëþç³é
ùîäî íàïðàöþâàííÿ â íàø³é äåðæàâ³
ñïðàâåäëèâîãî ñóäî÷èíñòâà, ó òîìó ÷èñ-
ë³ â îñîá³ îðãàíó, ÿêèé éîãî ôîðìóº,
ìîæíà ç âïåâíåí³ñòþ ïåðåäáà÷èòè ðå-
çóëüòàò çàçíà÷åíîãî ïðîöåñó. Òîæ, ñïðà-
âà ÷åðåç äåÿêèé ÷àñ îïèíèòüñÿ íà ðîç-
ãëÿä³ ªâðîïåéñüêîãî ñóäó ç ïðàâ ëþäèíè,
ÿêèé çã³äíî ç³ ñâîºþ ïðåöåäåíòíîþ ïðàê-
òèêîþ âæå íàëåæíî òà íåóïåðåäæåíî
îö³íèòü, ÷è ä³éñíî ïîâíîâàæåííÿ â³äïî-
â³äà÷à ïðèõîâóâàòè ³íôîðìàö³þ ñòàíîâ-
ëÿòü çì³ñò éîãî äèñêðåö³éíî¿ þðèñäèê-
ö³¿. Ïðèêðî ëèøå, ùî âñÿ ªâðîïà
ä³çíàºòüñÿ, ó ÿêèé ñïîñ³á ïðåäñòàâíèêè
âëàäè ðåàë³çîâóâàëè çàãàëîì ïðîãðåñèâ-
íó ³äåþ — ðåôîðìóâàííÿ óêðà¿íñüêîãî
ñóäî÷èíñòâà.

Ç óðàõóâàííÿì íàøèõ ðåàë³é òà âêà-
çàíèõ ï³äõîä³â îðãàí³â âëàäíèõ ïîâíîâà-
æåíü ó ïðàâîâ³é íàóö³ ñêëàëàñÿ ÷³òêà ïî-
çèö³ÿ, ùî íåîáõ³äí³ñòü îáìåæåííÿ
äèñêðåö³éíèõ ïîâíîâàæåíü ³ ñâàâ³ëëÿ
ïðåäñòàâíèê³â âëàäè ùîäî ïðàâ áóäü-
ÿêîãî ñóá’ºêòà º îñíîâíîþ îçíàêîþ ïðà-
âîì³ðíî¿ äåðæàâè ³ ñóñï³ëüñòâà [14]. ßê
ââàæàþòü ñàì³ ñóá’ºêòè ïðàâà íà äèñêðå-
ö³þ, çà ðàõóíîê íàäàííÿ (à, íàñïðàâä³,
÷àñòî — ïðèâëàñíåííÿ ñàìîìó ñîá³) äî-
äàòêîâèõ äèñêðåö³éíèõ ïîâíîâàæåíü,
äîñÿãàºòüñÿ êîðèãóâàííÿ íåäîë³ê³â ó
ïðàâ³. Òàêå ïðèçíà÷åííÿ äèñêðåö³éíîñò³
ñóïåðå÷èòü ¿¿ ñóòíîñò³, à ÷àñîì ïðèçâî-
äèòü äî çëîâæèâàííÿ íåþ. Òîæ ìîæíà
ïîãîäèòèñÿ ³ç äîñë³äíèêàìè, êîòð³ çà-
êëèêàþòü äî çàêîíîäàâ÷îãî ñòâîðåííÿ
óìîâ äëÿ óíåìîæëèâëåííÿ çëîâæèâàíü
ïîä³áíîãî øòèáó [15, c. 55]. Öå, ïåðåäîâ-
ñ³ì, ìîæå áóòè äîñÿãíóòî â ðåçóëüòàò³
âäîñêîíàëåííÿ ïðàâîâèõ íîðì [16, c. 7]
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òà âèçíà÷åíîãî çàêîíîì ïîðÿäêó òà ïðî-
öåäóðè âñòàíîâëåííÿ äèñêðåö³éíèõ ïîâ-
íîâàæåíü îðãàíàì âëàäè.

Ç âèêëàäåíîãî ìîæåìî ä³éòè ïåâíèõ
âèñíîâê³â. Ïðèíöèï þðèäè÷íî¿ âèçíà÷å-
íîñò³ âèìàãàº, ùîá ïîâíîâàæåííÿ îðãà-
í³â âèêîíàâ÷î¿ âëàäè ó â³äíîñèíàõ ³ç ãðî-
ìàäÿíàìè òà ¿õ îá’ºäíàííÿìè âèçíà-
÷àëèñÿ ëèøå çàêîíàìè. Íèìè æ ìàþòü
óñòàíîâëþâàòèñÿ ìåæ³ ðîçñóäó öèõ îðãà-
í³â. Æîäåí àêò îðãàí³â âèêîíàâ÷î¿ âëàäè
íå ìîæå ï³äì³íÿòè ñâî¿ì ðåãóëþâàííÿì
çàêîí ³ âèçíà÷àòè âëàñí³ ìåæ³ ñâîáîäè
ðîçñóäó â óêàçàíèõ â³äíîñèíàõ. Ó ïèòàí-
íÿõ, ÿê³ ñòîñóþòüñÿ îñíîâîïîëîæíèõ
ïðàâ, íàäàííÿ ïðàâîâî¿ äèñêðåö³¿ îðãà-
íàì âèêîíàâ÷î¿ âëàäè ó âèãëÿä³ íåîáìå-
æåíèõ ïîâíîâàæåíü º íåñóì³ñíèì ç ïðèí-
öèïîì âåðõîâåíñòâà ïðàâà — îäíèì ç

îñíîâíèõ ïðèíöèï³â äåìîêðàòè÷íîãî ñó-
ñï³ëüñòâà, ãàðàíòîâàíèõ Êîíâåíö³ºþ.
Ïðè öüîìó âàæëèâî, ùîá äèñêðåö³éí³ ïî-
âíîâàæåííÿ îðãàíó âëàäè áóëè âñòàíîâ-
ëåí³ ñàìå çàêîíîì, à íå ñàìèì ñóá’ºêòîì-
íîñ³ºì, à òàêîæ, ùîá âîíè ðåàë³çîâóâàëè-
ñÿ ó íàëåæíîìó îáñÿç³, ó íàëåæí³ ñïîñî-
áè òà ñòðîêè. Áóäó÷è âèìóøåíèì ðåãóëÿ-
òèâíèì ìåõàí³çìîì ó ñôåðàõ ñóñï³ëüíèõ
â³äíîñèí, äå íàäì³ðíà ðåãóëÿö³ÿ ââàæà-
ºòüñÿ çàéâîþ, äèñêðåö³ÿ ïîêëèêàíà çà-
ì³íèòè çàéâå ïðîäóêóâàííÿ íîðìàòèâíèõ
àêò³â. Òèì á³ëüøå, ùî âîíà, ïåðåâàæíî,
çàñòîñîâóºòüñÿ ùîäî îáìåæåíî¿ òåðèòîð³¿
òà ñóá’ºêò³â öàðèí³, à òàêîæ ïðè âèíåñåí-
í³ ³íäèâ³äóàëüíèõ ïðàâîâèõ àêò³â, äå ìà-
þòü âðàõîâóâàòèñÿ îñîáëèâîñò³ êîíêðåò-
íî¿ ñèòóö³¿.
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Ãóéâàí Ï. Ä. Ê âîïðîñó ñïðàâåäëèâîãî ïðàâîòâîð÷åñòâà è îãðàíè÷åíèÿ äèñêðåöèîí-

íîñòè êàê ãàðàíòèè þðèäè÷åñêîé îïðåäåëåííîñòè ïðàâîâîé ñèñòåìû.

Ñòàòüÿ ïîñâÿùåíà þðèäè÷åñêîìó àíàëèçó ïðàâîâîé îïðåäåëåííîñòè çàêîíîäàòåëüñòâà.

Èññëåäîâàíû ñóùíîñòü ýòîãî ýëåìåíòà îáùåãî ïðèíöèïà âåðõîâåíñòâà ïðàâà, ñîäåðæà-

íèå ôàêòîðîâ, îïðåäåëÿþùèõ åãî ïðîèçâîäèòåëüíîñòü. Îòìå÷åíà íåîáõîäèìîñòü ÷åòêî-

ãî óñòàíîâëåíèÿ íà óðîâíå çàêîíà êîíêðåòíûõ ïîëíîìî÷èé â îáëàñòè ïðàâîòâîð÷åñòâà

îòäåëüíûõ ãîñóäàðñòâåííûõ è ìåñòíûõ îðãàíîâ. Äîêàçûâàåòñÿ, ÷òî â Óêðàèíå äèñêðå-

öèîííûå ïîëíîìî÷èÿ îðãàíîâ âëàñòè èñïîëüçóþòñÿ íåíàäëåæàùèì îáðàçîì, ïîýòîìó

ñèòóàöèÿ ïîäëåæèò êîððåêòèðîâêå.

Êëþ÷åâûå ñëîâà: ïðàâîâàÿ îïðåäåëåííîñòü, äèñêðåöèîííûå ïîëíîìî÷èÿ, ñàíêöèîíèðî-

âàííîñòü þðèñäèêöèè.

Guyvan P. To the issue of fair lawmaking and the limitation of discretion as a guarantee

of the legal certainty of the legal system.

The article is devoted to the legal analysis of legal certainty of the legislation. The essence of

this element of the general principle of the rule of law, the content of the factors determining

its productivity are investigated. It was noted the need to clearly establish at the level of law

specific powers in the field of lawmaking of individual state and local bodies.

Legal certainty is a fundamental element of the rule of law, which is intended to guarantee a

person the enforcement of his right to a fair trial. It provides that the actions of the

authorities should be limited to pre-established and declared rules, which, in particular,

provide an opportunity to envisage measures that will be applied by the authorities in a given

situation. Taking this approach into account, a person can expect specific actions from the

subject of power, hope for the permanence of his rights and confidently plan his actions. The

paper analyzes the real significance of the principle of legal certainty, its content with

concrete content, explores the content of interpretations, corrections and clarifications in the

case-law of the European Court of Human Rights.

It is proved that in the sphere of lawmaking the principle of legal certainty contains such

constituent elements as the stability of legal regulation, the exclusion of the possibility of

ambiguous interpretation and, consequently, arbitrary application of legal acts, guarantees of

state protection of citizens, ensuring that participants in legal relationships can reasonably

predict the consequences of their behavior and be confident of the immutability of their

officially acquired status. At the same time, the acts of the authorities should be based not

only on the positivist perception of the current legislation (on the letter of the law), but also

take into account the universal aspirations and ideas that are based on the principles of

justice, morality, reasonableness and conscientiousness (based on the spirit of the law), which

ensures proper quality rights. That is why the legal term «quality of law» is an autonomous

concept that is often used by the European Court in the interpretation of the provisions of the

Convention.

Concrete comments were made on the certainty of a number of norms of Ukrainian legislation

and proposals for improving the national legal system in this area. This should lead to the

fact that the law will be consistent, formulated fairly clearly, accessible to a specific person,
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including publicly disclosed. That is, it must guarantee the person a practical opportunity,

based on the circumstances of the case, to provide within reasonable limits and for the

foreseeable period those consequences that may entail the action. In order for the provision of

the national law to meet these requirements, it must guarantee a means of legal protection

against arbitrary interference of public authorities with the rights guaranteed by the

Convention. The principle of legal certainty should be applied in assessing the legitimacy of

delegating legislative powers of the executive. Particularly, it is necessary to clarify the issue

of the scope, subject and content of the delegated powers, and this should be recreated in a

specific law. Otherwise, such delegation will result in arbitrariness and substitution of powers.

The problems of lawmaking and law enforcement have been studied in detail by exercising by

the subjects of the administrative jurisdiction of their discretionary powers. Thus, as a rule,

there is a concretization of laws regarding their application in a particular territory or to a

certain range of persons, taking into account the specific circumstances of the case, and gaps

in the norms of law are being resolved. In Ukrainian realities, discretion is usually excessive,

and moreover, it is used far from its intended purpose. This leads to a substitution of concepts

and emasculation of the essence of this institution. The application of the idea of

discretionary powers of public authorities by national institutions leads to the fact that in

some situations it becomes impossible for citizens and businesses to legally protect their

rights, even through a court. This appointment of discretion contradicts its essence, and at

times leads to its abuse. Therefore, in order to create conditions for preventing abuses of this

kind, the position on the need to restrict the discretionary power and arbitrariness of the

authorities with respect to the rights of any entity through the establishment of a clear

procedure and procedure for establishing discretionary powers of the authorities is supported.

Key words: legal certainty, discretionary powers, jurisdiction sanction.
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