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ПРИВАТНОГО ПРАВА

ЯК КОРПОРАТИВНІ УТВОРЕННЯ

Ó ñòàòò³ àêöåíòîâàíî óâàãó íà ïîòðåá³ ïðîâåäåííÿ ïîäàëüøèõ íàóêîâèõ ïîøóê³â ó
ñôåð³ ïðàâîâî¿ ïðèðîäè êîðïîðàòèâíèõ þðèäè÷íèõ îñ³á ó ñèëó íàÿâíîñò³ â ë³òåðàòóð³
÷èñëåííèõ ïîçèö³é ùîäî ¿¿ òðàêòóâàííÿ. Êîíñòàòîâàíî ïîòðåáó îêðåñëåííÿ ñï³ââ³äíî-
øåííÿ öüîãî ïîíÿòòÿ ç ïîíÿòòÿì ï³äïðèºìíèöüêèõ þðèäè÷íèõ îñ³á ïðèâàòíîãî ïðàâà,
îñê³ëüêè ðåàë³çàö³ÿ òàêîãî çàâäàííÿ ñïðèÿòèìå óçãîäæåííþ êàòåãîð³àëüíîãî àïàðàòó,
à òàêîæ ïîñë³äîâíîìó âèêîðèñòàííþ ïðè ìîäåëþâàíí³ ñòàòóñó ï³äïðèºìíèöüêèõ þðè-
äè÷íèõ îñ³á ïðèâàòíîãî ïðàâà ìåõàí³çì³â, õàðàêòåðíèõ äëÿ êîðïîðàòèâíèõ ïðàâîâ³äíî-
ñèí. Íà îñíîâ³ àíàë³çó íàóêîâèõ ðîçðîáîê àâòîðîì ï³äòðèìàíî ïîçèö³þ ó÷åíèõ ïðî ïåð-
âèíí³ñòü îçíàêè êîðïîðàòèâíèõ þðèäè÷íèõ îñ³á, ïîâ’ÿçàíî¿ ³ç íàÿâí³ñòþ ó ¿õ çàñíîâ-
íèê³â (ó÷àñíèê³â) êîìïëåêñó ìàéíîâèõ òà íåìàéíîâèõ ïðàâ, ³ìåíîâàíèõ êîðïîðàòèâíè-
ìè. Âñòàíîâëåíî, ùî â îñíîâ³ ÿê êîðïîðàòèâíèõ þðèäè÷íèõ îñ³á, òàê ³ ï³äïðèºìíèöüêèõ
þðèäè÷íèõ îñ³á ïðèâàòíîãî ïðàâà çíàõîäèòüñÿ ³äåíòè÷íèé ïðàâîâèé êðèòåð³é — íàÿâ-
í³ñòü ìàéíîâèõ òà íåìàéíîâèõ êîðïîðàòèâíèõ ïðàâ ó çàñíîâíèê³â (ó÷àñíèê³â). Òàêèì
÷èíîì, ñòâåðäæóºòüñÿ, ùî äëÿ ï³äïðèºìíèöüêèõ þðèäè÷íèõ îñ³á ïðèâàòíîãî ïðàâà ³ìà-
íåíòíî õàðàêòåðíîþ º êîðïîðàòèâí³ñòü óñòðîþ.
Êëþ÷îâ³ ñëîâà: þðèäè÷íà îñîáà, êîðïîðàòèâíà þðèäè÷íà îñîáà, ï³äïðèºìíèöüêà þðè-
äè÷íà îñîáà ïðèâàòíîãî ïðàâà, êîðïîðàòèâí³ ïðàâà, ï³äïðèºìíèöüêà ä³ÿëüí³ñòü, çàñíîâ-
íèêè (ó÷àñíèêè), òîâàðèñòâî, ïðàâîâà êîíñòðóêö³ÿ.

Ï³äïðèºìíèöüêà ä³ÿëüí³ñòü â Óêðà¿í³
ïî÷àëà ôîðìóâàòèñÿ â óìîâàõ â³äñóòíî-
ñò³ ïîïåðåäíüîãî äîñâ³äó ¿¿ ïðàâîâîãî ðå-
ãóëþâàííÿ ó çâ’ÿçêó ³ç òðèâàëèì ñîö³-
àë³ñòè÷íèì ïåð³îäîì, ÿêèé íå âèçíàâàâ
í³ ïðèâàòíî¿ âëàñíîñò³, í³ ïðàâîâèõ ôîðì
âåäåííÿ á³çíåñó. Â³äïîâ³äíî, íàóêîâèõ
òåîðåòè÷íèõ ðîçðîáîê äëÿ âïðîâàäæåííÿ
âêàçàíèõ ôîðì íå áóëî. Îêðåñëåíà ñèòó-
àö³ÿ óñêëàäíþâàëàñÿ òàêîæ ³ìïëåìåíòà-
ö³ºþ ó â³ò÷èçíÿíó íàóêó òà çàêîíîäàâ-
ñòâî ³íñòèòóò³â, ïðèòàìàííèõ äëÿ äåð-

æàâ ³ç ðîçâèíåíîþ ðèíêîâîþ åêîíîì³-
êîþ, çîêðåìà ïîâ’ÿçàíèõ ³ç ðåãóëþâàí-
íÿì êîðïîðàòèâíèõ þðèäè÷íèõ îñ³á. Ïå-
ðåæèâøè ïåð³îä òàê çâàíî¿ «åêçîòè÷-
íîñò³» äëÿ ïðàêòèê³â ³ íàóêîâö³â, ïî-
íÿòòÿ «êîðïîðàòèâíà þðèäè÷íà îñîáà»
íà ñüîãîäí³ º çàãàëüíîâæèâàíèì òåð-
ì³íîì, ÿêèé ïðîéøîâ ³ ïðîäîâæóº ïðî-
õîäèòè ïîñò³éí³ ïðîöåñè òðàíñôîðìàö³¿.

Íà äîñë³äæåíí³ êîðïîðàòèâíèõ þðè-
äè÷íèõ îñ³á çîñåðåäæåí³ íàóêîâ³ ïîøóêè
òàêèõ ïðîâ³äíèõ ñó÷àñíèõ ó÷åíèõ, ÿê:
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Â. ². Áîðèñîâà, Â. À. Âàñèëüºâà, ². Â. Âå-
íåä³êòîâà, Î. Ì. Â³ííèê, Ì. Ê. Ãàëÿí-
òè÷, Í. Ñ. Ãëóñü, ². Ï. Ãðåøí³êîâ,
Î. Â. Äçåðà, À. Ñ. Äîâãåðò, ². Â. Æèë³í-
êîâà, Þ. Ì. Æîðíîêóé, Ä. Â. Çàäèõàéëî,
Î. ². Çîçóëÿê, ². Ñ. Êàíçàôàðîâà,
Î. Ð. Ê³áåíêî, Í. Â. Êîçëîâà, Â. Ì. Êîñ-
ñàê, À. Â. Êîñòðóáà, Î. Â. Êîõàíîâñüêà,
Â. Â. Êî÷èí, Â. Ì. Êðàâ÷óê, Î. Ä. Êðóï-
÷àí, Í. Ñ. Êóçíºöîâà, ². Ì. Êó÷åðåíêî,
Â. Â. Ëàïòºâ, ². Â. Ëóêà÷, Â. Â. Ëóöü,
Ð. À. Ìàéäàíèê, Â. Ì. Ìàõ³í÷óê,
Ë. Ñ. Íåöüêà, Â. Ä. Ïðèìàê, ². Á. Ñàðà-
êóí, Â. Ì. Ñåë³âàíîâ, ². À. Ñåë³âàíîâà,
Â. ². Ñåì÷èê, ². Â. Ñïàñèáî-Ôàòººâà,
Ð. Î. Ñòåôàí÷óê, Í. ². Òèòîâà, ª. Î. Õà-
ðèòîíîâ, Î. ². Õàðèòîíîâà, ß. Ì. Øåâ-
÷åíêî, Þ. Ñ. Øåìøó÷åíêî, Ã. Ô. Øåð-
øåíåâè÷, Ñ. ². Øèìîí, Ð. Á. Øèøêà,
Â. Ñ. Ùåðáèíà, Î. Â. Ùåðáèíà, Â. Ç. ßí-
÷óê, Â. Ë. ßðîöüêèé òà ³í. Âîäíî÷àñ, àê-
òóàëüí³ñòü äîñë³äæåííÿ âêàçàíèõ ïîíÿòü
òà ¿õ ïðàâîâî¿ ïðèðîäè íå çìåíøóºòüñÿ â
ñèëó îïîñåðåäêîâàíîñò³ âæèâàííÿ ó ÷èí-
íîìó çàêîíîäàâñòâ³ Óêðà¿íè ïîíÿòòÿ
«êîðïîðàòèâíà þðèäè÷íà îñîáà», à òà-
êîæ ð³çíîãî òëóìà÷åííÿ öüîãî ïîíÿòòÿ ó
äîêòðèí³.

Âèêëàäåí³ àðãóìåíòè âèçíà÷àþòü ìå-
òó ö³º¿ ñòàò³ — äîñë³äæåííÿ ïîíÿòòÿ
«êîðïîðàòèâíà þðèäè÷íà îñîáà» êð³çü
ïðèçìó ñï³ââ³äíîøåííÿ éîãî ³ç ïîíÿòòÿì
«ï³äïðèºìíèöüêà þðèäè÷íà îñîáà ïðè-
âàòíîãî ïðàâà». Âèð³øåííÿ ïèòàííÿ ïðî
òå, ÷è ìîæåìî ìè ³äåíòèô³êóâàòè ï³ä-
ïðèºìíèöüê³ þðèäè÷í³ îñîáè ÿê êîðïî-
ðàòèâí³ íåçàëåæíî â³ä ¿õ îðãàí³çàö³éíî-
ïðàâîâî¿ ôîðìè äîçâîëèòü íàì âèêîðèñ-
òîâóâàòè â³äïîâ³äí³ ïðàâîâ³ ìåõàí³çìè
äëÿ ðåãóëþâàííÿ êîðïîðàòèâíèõ â³äíî-
ñèí ó öèõ þðèäè÷íèõ îñîáàõ. Îêð³ì òî-
ãî, ðîçêðèòòÿ ñï³ââ³äíîøåííÿ öèõ ïî-
íÿòü ñïðèÿòèìå óçãîäæåííþ êàòåãîð³-
àëüíîãî àïàðàòó íàóêè òà ïðàêòèêè.

Ïîòð³áíî çàçíà÷èòè, ùî êðèòåð³¿ ³äåí-
òèô³êàö³¿ þðèäè÷íèõ îñ³á ÿê êîðïîðà-
òèâíèõ ìîæíà ðîçêðèòè ëèøå íà îñíîâ³
êîìïëåêñó îçíàê òàêèõ þðèäè÷íèõ îñ³á.
Ñóêóïí³ñòü îçíàê êîðïîðàòèâíèõ þðè-
äè÷íèõ îñ³á ïîäàºòüñÿ ó ïðàâîâ³é ë³òåðà-
òóð³ â ð³çíèõ âàð³àíòàõ. Ó÷åí³, ÿê³ îá-
´ðóíòîâóþòü êîíöåïö³þ â³äì³ííîñò³ ïî-

íÿòü þðèäè÷íî¿ îñîáè òà êîðïîðàòèâíî¿
þðèäè÷íî¿ îñîáè (ñàìå íà îñíîâ³ ö³º¿ ïî-
çèö³¿ ìè ïðîâîäèìî íàóêîâ³ ïîøóêè ó
ñôåð³ ³äåíòèô³êàö³¿ ï³äïðèºìíèöüêèõ
þðèäè÷íèõ îñ³á ÿê êîðïîðàòèâíèõ), ôîð-
ìóþòü ïåðåë³ê îçíàê, ùî ïðèòàìàíí³, íà
¿õ äóìêó, ñàìå êîðïîðàòèâíèì þðèäè÷-
íèì îñîáàì. Çîêðåìà Í. Ñ. Ãëóñü âèçíà-
÷àº íàÿâí³ñòü ó êîðïîðàö³é äâîõ ãðóï
îçíàê: çàãàëüí³ — âëàñòèâ³ äëÿ óñ³õ þðè-
äè÷íèõ îñ³á; ñïåö³àëüí³ — ÿê³ âèçíà÷à-
þòü ñïåöèô³êó êîðïîðàö³é ³ â³äð³çíÿþòü
¿õ â³ä ³íøèõ þðèäè÷íèõ îñ³á. Äî îñòàí-
í³õ Í. Ñ. Ãëóñü â³äíîñèòü: îá’ºäíàííÿ êà-
ï³òàë³â ³ ìàéíîâó ó÷àñòü ó÷àñíèê³â ó
êîðïîðàö³¿; ä³ÿëüí³ñòü íà îñíîâ³ ñòàòóòó
òà óñòàíîâ÷îãî äîãîâîðó; ñêëàäíå êîðïî-
ðàòèâíå óïðàâë³ííÿ [1, ñ. 4]. Â. À. Âà-
ñèëüºâà, íàãîëîøóþ÷è íà íàëåæíîñò³
êîðïîðàö³ÿì îçíàê îá’ºäíàíîñò³ îñ³á òà
êàï³òàë³â, ñïðÿìîâàíîñò³ íà ñîö³àëüíî-
êîðèñíó ä³ÿëüí³ñòü òà íàÿâíîñò³ ñêëàäå-
íîãî êàï³òàëó, íàãîëîøóº òàêîæ, ùî öèì
þðèäè÷íèì îñîáàì ïðèòàìàííà ìåòà îò-
ðèìàííÿ ïðèáóòêó äëÿ íàñòóïíîãî éîãî
ðîçïîä³ëó ì³æ ó÷àñíèêàìè, à òàêîæ âè-
íèêíåííÿ â ó÷àñíèê³â (çàñíîâíèê³â) ìàé-
íîâèõ òà íåìàéíîâèõ ïðàâ [2, ñ. 95].
Þ. Ì. Æîðíîêóé âèçíà÷àº òàê³ îçíàêè:
êîðïîðàö³ºþ º ï³äïðèºìíèöüêå òîâàðèñ-
òâî; êîðïîðàö³ÿ º îá’ºäíàííÿì êàï³òàë³â,
à íå îñ³á; ÷ëåíè êîðïîðàö³¿ îá’ºäíàí³
ñï³ëüíèì êîðïîðàòèâíèì ³íòåðåñîì; ñà-
ìå êîðïîðàö³ÿ, à íå ¿¿ ÷ëåíè º âëàñíèêîì
ìàéíà; óïðàâë³ííÿ êîðïîðàö³ºþ ÷åðåç
ñïåö³àëüíî ñòâîðþâàí³ îðãàíè; íàÿâí³ñòü
â ó÷àñíèê³â êîðïîðàö³¿ êîðïîðàòèâíèõ
ïðàâ [3, ñ. 29]. ². Â. Ëóêà÷ âèâîäèòü îçíà-
êè êîðïîðàòèâíèõ þðèäè÷íèõ îñ³á ç³
çì³ñòó ñò. 167 ÃÊ Óêðà¿íè (ãîñïîäàðñüêà
îðãàí³çàö³ÿ; ìåòà îòðèìàííÿ ïðèáóòêó,
îñê³ëüêè êîðïîðàòèâí³ ïðàâà âêëþ÷àþòü
ïðàâîìî÷íîñò³ íà îòðèìàííÿ ÷àñòèíè
ïðèáóòêó îðãàí³çàö³¿; íàÿâí³ñòü ñòàòóò-
íîãî êàï³òàëó àáî ìàéíà; ïîä³ë ñòàòóòíî-
ãî êàï³òàëó íà ÷àñòêè), íà îñíîâ³ ÿêèõ
â³äíîñèòü äî öèõ þðèäè÷íèõ îñ³á ãîñïî-
äàðñüê³ òîâàðèñòâà; âèðîáíè÷³ êîîïåðà-
òèâè; ï³äïðèºìñòâà, ùî çàñíîâàí³ íà
ïðèâàòí³é âëàñíîñò³ äâîõ ÷è á³ëüøå îñ³á
[4, ñ. 139].

Àíàë³çóþ÷è ð³âåíü â³äîáðàæåííÿ ñïå-
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öèô³êè êîðïîðàòèâíèõ þðèäè÷íèõ îñ³á
óñ³ìà âèùåâèêëàäåíèìè îçíàêàìè, âàð-
òî ïîãîäèòèñÿ ³ç Â. À. Âàñèëüºâîþ, ùî
ñàìèõ ëèøå îçíàê, ïîâ’ÿçàíèõ ³ç ñîþçîì
îñ³á, íàÿâí³ñòþ ñêëàäåíîãî êàï³òàëó òà
ñï³ëüíîþ ìåòîþ äëÿ â³äíåñåííÿ ïåâíîãî
óòâîðåííÿ äî êîðïîðàö³¿ íåäîñòàòíüî,
îñê³ëüêè çà ÷èííèì çàêîíîäàâñòâîì òà-
êèìè òîä³ ñë³ä ââàæàòè âñ³ âèäè òîâà-
ðèñòâ, êîîïåðàòèâè, ôåðìåðñüê³ ãîñïî-
äàðñòâà, ãðîìàäñüê³ îðãàí³çàö³¿ òîùî.
Òàêà ñèòóàö³ÿ, íà äóìêó â÷åíî¿, ïîòðåáóº
ââåäåííÿ äîäàòêîâèõ êðèòåð³¿â äëÿ ðîç-
ìåæóâàííÿ â³äíîñèí çà ñóá’ºêòíîþ îçíà-
êîþ àáî çì³íè ï³äõîäó çàãàëîì [2, ñ. 96].

² ñïðàâä³, îêðåì³ ïåðåðàõîâàí³ âèùå
îçíàêè â³äîáðàæàþòü íàÿâí³ñòü ó êîðïî-
ðàö³¿ ñòàòóñó þðèäè÷íî¿ îñîáè ³ âèçíà÷à-
þòü ¿¿ ÿê ñàìîñò³éíèé ñóá’ºêò ïðàâî-
â³äíîñèí. Äî òàêèõ îçíàê, íàïðèêëàä,
íàëåæàòü: íåçàëåæí³ñòü þðèäè÷íî¿ îñî-
áè â³ä çì³íè ñêëàäó ó÷àñíèê³â; íàëåæ-
í³ñòü ìàéíà íà ïðàâ³ âëàñíîñò³ ñàì³é êîð-
ïîðàö³¿, à íå ¿¿ ó÷àñíèêàì; ä³ÿëüí³ñòü íà
îñíîâ³ ñòàòóòó ÷è ³íøîãî ðîäó óñòàíîâ-
÷èõ äîêóìåíò³â; îðãàí³çàö³éíà ºäí³ñòü
òîùî.

Ñåðåä îçíàê êîðïîðàö³é, ÿê³ âèä³ëÿº
ïåðåâàæíà á³ëüø³ñòü ñó÷àñíèõ ó÷åíèõ,
ìîæíà âèîêðåìèòè ò³, ÿê³ â³äîáðàæàþòü
êîðïîðàòèâí³ñòü óñòðîþ öèõ þðèäè÷íèõ
îñ³á: íàÿâí³ñòü ñï³ëüíî¿ ñîö³àëüíî-êîðèñ-
íî¿ ìåòè; îá’ºäíàí³ñòü îñ³á òà êàï³òàë³â;
ñòâîðåííÿ ìàéíà êîðïîðàö³¿ çà ðàõóíîê
âíåñê³â ó÷àñíèê³â (çàñíîâíèê³â); âèíèê-
íåííÿ â ó÷àñíèê³â (çàñíîâíèê³â) êîðïî-
ðàö³¿ ìàéíîâèõ òà íåìàéíîâèõ ïðàâ, ùî
³ìåíóþòüñÿ êîðïîðàòèâíèìè; íàëåæ-
í³ñòü êîðïîðàö³é äî êîìåðö³éíèõ þðè-
äè÷íèõ îñ³á. Âèêëàäåí³ îçíàêè ïîòðåáó-
þòü ´ðóíòîâíîãî òà ãëèáèííîãî àíàë³çó ç
ìåòîþ âèÿâëåííÿ òèõ ³ç íèõ, ÿê³ ìîæíà
³äåíòèô³êóâàòè ÿê êîíñòèòóòèâí³, ÿê³
íàéá³ëüø ÿñêðàâî â³äîáðàæàþòü ñïåöè-
ô³êó êîðïîðàòèâíèõ þðèäè÷íèõ îñ³á.

Îòæå, ùîäî íàÿâíîñò³ ñï³ëüíî¿ ñî-
ö³àëüíîêîðèñíî¿ ìåòè â êîðïîðàòèâíèõ
þðèäè÷íèõ îñîáàõ. Ó ñó÷àñí³é äîêòðèí³
ââàæàºòüñÿ, ùî âëàñíå åëåìåíò ñï³ëüíî¿
ìåòè òà ñïðÿìîâàíå íà éîãî äîñÿãíåííÿ
çîáîâ’ÿçàííÿ ñòîð³í (ó÷àñíèê³â) ñòàíîâ-
ëÿòü îñíîâíó ñïåöèô³êó â³äíîñèí òîâà-

ðèñòâà [5, ñ. 189]. Âêàçàíå ÷åðãîâèé ðàç
ï³äòâåðäæóº ñïîð³äíåí³ñòü ïîíÿòü êîð-
ïîðàòèâíî¿ þðèäè÷íî¿ îñîáè ³ òîâàðèñòâ.
Îäíàê ó íàóêîâ³é ë³òåðàòóð³ âêàçóºòüñÿ
íà ïðèòàìàíí³ñòü òàêîãî ðîäó îçíàêè íå
ëèøå òîâàðèñòâàì. Çîêðåìà Â. Ì. Êðàâ-
÷óê îá´ðóíòîâóº òå, ùî ñï³ëüí³ñòü ³ ñî-
ö³àëüíà çíà÷óù³ñòü ìåòè õàðàêòåðíà äëÿ
áóäü-ÿêîãî óòâîðåííÿ ³ç ñòàòóñîì þðè-
äè÷íî¿ îñîáè. Â÷åíèé íàãîëîøóº, ùî
þðèäè÷íà îñîáà — öå îðãàí³çàö³ÿ, ìåòà
ÿêî¿ ìîæå áóòè ðåàë³çîâàíà øëÿõîì ¿¿
áåçïîñåðåäíüî¿ ó÷àñò³ ó öèâ³ëüíèõ ïðàâî-
â³äíîñèíàõ. ¯¿ ñîö³àëüíà ïðèðîäà ïðîÿâ-
ëÿºòüñÿ ÷åðåç âçàºìîä³þ ìåòè ³ ñïîñîá³â
¿¿ äîñÿãíåííÿ [6, ñ. 51]. Äîñë³äæóþ÷è
ïðîáëåìè ñóòíîñò³ þðèäè÷íî¿ îñîáè,
Â. Â. Êî÷èí òàêîæ ï³äêðåñëþº òå, ùî ³í-
òåðåñ çàñíîâíèê³â çíàõîäèòüñÿ â îñíîâ³
ôîðìóâàííÿ ìåòè þðèäè÷íî¿ îñîáè. Ó÷å-
íèé íàãîëîøóº, ùî «³íòåðåñ º ïîòðåáîþ
þðèäè÷íî¿ îñîáè, ùî îáóìîâëþºòüñÿ ìå-
òîþ ¿¿ ñòâîðåííÿ, â³í º á³ëüø ³äåíòèô³êî-
âàíèì (âèçíà÷åíèì), í³æ ìåòà, à òàêîæ
äèíàì³÷í³øèì ÿâèùåì» [7, ñ. 45].
Î. ². Çîçóëÿê, äîñë³äæóþ÷è îçíàêó îñ-
íîâíî¿ ìåòè ä³ÿëüíîñò³ íåï³äïðèºìíèöü-
êèõ þðèäè÷íèõ îñ³á, ñòàâèòü ï³ä ñóìí³â
¿¿ ðîëü ó ôîðìóâàíí³ öèâ³ëüíî-ïðàâîâîãî
ñòàíîâèùà þðèäè÷íî¿ îñîáè. Íà ð³âí³
ÖÊ Óêðà¿íè, çàçíà÷àº â÷åíà, öÿ îçíàêà
ìàéæå íå âïëèâàº íà êðèñòàë³çàö³þ öè-
â³ëüíî-ïðàâîâîãî ñòàòóñó þðèäè÷íî¿ îñî-
áè [8, ñ. 81].

Âèêëàäåíå äîçâîëÿº íàì ñòâåðäæóâà-
òè, ùî âêàçàíà îçíàêà ïðèòàìàííà äëÿ
áóäü-ÿêî¿ þðèäè÷íî¿ îñîáè, ñòâîðåíî¿ ó
âñòàíîâëåíîìó çàêîíîì ïîðÿäêó. Â³äïî-
â³äíî, âîíà íå ìîæå áóòè îñíîâîþ äëÿ
âèçíà÷åííÿ ñïåöèô³êè êîðïîðàòèâíèõ
þðèäè÷íèõ îñ³á ³ç ïîçèö³¿ öèâ³ëüíî-ïðà-
âîâî¿ ¿õ ñóòíîñò³.

Îäí³ºþ ³ç îçíàê, ùî ñôîðìîâàí³ â ñó-
÷àñí³é ë³òåðàòóð³ ÿê òàê³, ùî â³äîáðàæà-
þòü êîðïîðàòèâí³ñòü óñòðîþ, âèçíà÷à-
þòü îá’ºäíàííÿ îñ³á. Â. À. Âàñèëüºâîþ
çàçíà÷åíî, ùî àíàë³ç êîðïîðàö³¿ â ë³òå-
ðàòóð³ çà îçíàêîþ ñîþçó îñ³á ïîëÿãàº ó ¿¿
âèçíàíí³ â³äïîâ³äíèì ÷èíîì îðãàí³çîâà-
íèì êîëåêòèâîì, âîëÿ ÿêîãî âèçíà÷àºòü-
ñÿ ãðóïîâèìè ³íòåðåñàìè ³íäèâ³ä³â, ùî
âõîäÿòü äî éîãî ñêëàäó, ³ ÿêèé îðãàí³çà-
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ö³éíî òà ìàéíîâî ä³º çîâí³ ÿê ºäèíå ö³ëå
â³ä ñâîãî âëàñíîãî ³ìåí³. Â÷åíà ïðè öüî-
ìó çàóâàæóº, ùî òàêå ïîºäíàííÿ ³ñíóº ç
ìîìåíòó ñòâîðåííÿ ñâ³òó ³ âèíèêàº òàì,
äå º ñï³ëüí³ ñïðàâè, çàñíîâàí³ íà îäíàêî-
âèõ ³íòåðåñàõ. Àëå íå âñÿêå îá’ºäíàííÿ
º êîðïîðàö³ºþ. Íàïðèêëàä, òàêèì íå º
ïðîñòå òîâàðèñòâî [2, ñ. 91].

Âðàõîâóþ÷è ³ñíóþ÷ó â ªÑ êîíñòðóê-
ö³þ òîâàðèñòâà îäí³º¿ îñîáè, ÿêà áóëà ³ì-
ïëåìåíòîâàíà â ÷èííå çàêîíîäàâñòâî
Óêðà¿íè, âàðòî â³äçíà÷èòè ÿñêðàâî âèðà-
æåíó òåíäåíö³þ äî òðàíñôîðìàö³¿ îêðåñ-
ëåíî¿ îçíàêè. Î. Ñ. ßâîðñüêà îá´ðóíòîâóº
äîö³ëüí³ñòü ³ñíóâàííÿ òîâàðèñòâà îäí³º¿
îñîáè ìîæëèâ³ñòþ ðîçìåæóâàííÿ ìàéíî-
âî¿ îñíîâè ãîñïîäàðþâàííÿ, à îòæå, ³
ìàéíîâî¿ â³äïîâ³äàëüíî¿ ¿¿ çàñíîâíèê³â
(ó÷àñíèê³â). Øëÿõîì äåðæàâíî¿ ðåºñòðà-
ö³¿, â³äçíà÷àº â÷åíà, êîíñòàòóºòüñÿ «íà-
ðîäæåííÿ» íîâîãî ³ ñàìîñò³éíîãî
ñóá’ºêòà ïðàâà, ÿêèì º ñàìà þðèäè÷íà
îñîáà, à íå ô³çè÷íà îñîáà, ÿêà ¿¿ ñòâîðèëà
[9, ñ. 63]. Þ. Þ. Àê³ìåíêî íàãîëîøóº,
ùî ãîñïîäàðñüê³ òîâàðèñòâà îäí³º¿ îñîáè
ç’ÿâëÿþòüñÿ âíàñë³äîê â³äñóòíîñò³ â³äïî-
â³äíèõ ïðàâîâèõ ôîðì, ùî äîçâîëÿþòü
ô³çè÷í³é îñîá³ ñòàòè ó÷àñíèêîì ïðàâî-
â³äíîñèí ç îáìåæåííÿì âëàñíî¿ â³äïî-
â³äàëüíîñò³ (îñîáëèâî ìàéíîâî¿), îñê³ëü-
êè â ðàç³ ó÷àñò³ ô³çè÷íî¿ îñîáè ó öè-
â³ëüíî-ïðàâîâîìó îá³ãó ïðåçþìóºòüñÿ ¿¿
ïîâíà ìàéíîâà â³äïîâ³äàëüí³ñòü. Òàêå
ÿâèùå çáàãà÷óº ïðàâîâ³ ìåõàí³çìè ç
óïðàâë³ííÿ àêòèâàìè ô³çè÷íèõ ³ þðè-
äè÷íèõ îñ³á, ðîçøèðþº ï³äïðèºìíèöüêó
ïðàêòèêó [10, ñ. 7]. Î. Ì. Â³ííèê ï³ä-
êðåñëþº, ùî ïîä³áí³ òîâàðèñòâà ìîæóòü
íàëåæàòè ëèøå äî îá’ºäíàíü êàï³òàë³â.
Ó öèõ âèäàõ òîâàðèñòâ çàáåçïå÷óºòüñÿ
îáìåæåí³ñòü ðèçèêó, à â ïåâíèõ âèïàä-
êàõ — â³äïîâ³äàëüíîñò³ ó÷àñíèê³â çà ðå-
çóëüòàòè ä³ÿëüíîñò³ òîâàðèñòâà. Ïåðñî-
íàëüíå òîâàðèñòâî (ïîâíå ÷è êîìàí-
äèòíå) ó ñêëàä³ îäí³º¿ îñîáè àáî âçàãàë³ º
íåìîæëèâèì, àáî â éîãî ñòâîðåíí³ íåìàº
ñåíñó [11, ñ. 54].

²äåíòèô³êóþòü êîðïîðàòèâí³ þðèäè÷-
í³ îñîáè òàêîæ çà îçíàêîþ îá’ºäíàíîñò³
êàï³òàë³â. Çîêðåìà Þ. Þ. Àê³ìåíêî âè-
çíà÷àº êîðïîðàòèâíó ïðèðîäó ãîñïîäàð-
ñüêîãî òîâàðèñòâà íå çà îçíàêîþ îá’ºä-

íàííÿ îñ³á, à ñàìå çà âëàñòèâ³ñòþ ñòàòóò-
íîãî êàï³òàëó òàêîãî ãîñïîäàðñüêîãî òî-
âàðèñòâà — ñêëàäåí³ñòþ [10, ñ. 4]. Ïîä³á-
íîãî ðîäó ïîçèö³þ ïîñ³äàº Þ. Ì. Æîðíî-
êóé, ÿêèé âèçíà÷àº, ùî êîðïîðàö³ÿ º ðå-
çóëüòàòîì, ó ïåðøó ÷åðãó, îá’ºäíàííÿ
êàï³òàë³â [12, ñ. 14]. Â. À. Âàñèëüºâà ï³ä-
êðåñëþº, ùî òàêèé êàï³òàë âèñòóïàº
ô³íàíñîâîþ îñíîâîþ êîðïîðàö³¿ ³ ÿê ñïî-
æèâ÷à âàðò³ñòü ó ôîðì³ êîíêðåòíîãî
ìàéíà íàëåæèòü íà ïðàâ³ âëàñíîñò³ êîð-
ïîðàö³¿ çàãàëîì. Ó÷àñíèêè êîðïîðàö³¿
çàëèøàþòüñÿ âëàñíèêàìè âêëàäåíîãî
êàï³òàëó ÿê âàðòîñò³, à íå ÿê ìàéíà [2,
ñ. 91].

Âèçíà÷åíà ó äîêòðèí³ îçíàêà ñêëàäå-
íîñò³ êàï³òàëó ïðîÿâëÿºòüñÿ ó ñòâîðåíí³
ìàéíà êîðïîðàòèâíî¿ þðèäè÷íî¿ îñîáè
çà ðàõóíîê âíåñê³â ó÷àñíèê³â (çàñíîâíè-
ê³â), ÿê³, ïåðåõîäÿ÷è ó âëàñí³ñòü þðè-
äè÷íî¿ îñîáè, ïîðîäæóþòü êîìïëåêñ
ìàéíîâèõ ³ íåìàéíîâèõ ïðàâ. Âäàëî ïðè-
ðîäó òàêîãî òðàíñôîðìàö³éíîãî ïðîöåñó
ðîçêðèëà Â. À. Âàñèëüºâà ïðè äîñë³-
äæåíí³ êîðïîðàòèâíî¿ âëàñíîñò³. Â÷åíà
çàçíà÷àº, ùî «ïðàâîâ³äíîøåííÿ êîðïî-
ðàòèâíî¿ âëàñíîñò³ ç ìíîæèíí³ñòþ
ñóá’ºêò³â ìîæóòü ìîäèô³êóâàòèñÿ çàëåæ-
íî â³ä îðãàí³çàö³éíî-ïðàâîâî¿ ôîðìè
þðèäè÷íî¿ îñîáè ³ äîìîâëåíîñò³ ó÷àñíè-
ê³â òà ñòâîðþâàòè ð³çí³ ñòóïåí³ âîëîä³í-
íÿ, êîðèñòóâàííÿ òà ðîçïîðÿäæåííÿ
ìàéíîì. Âçÿâøè ìàéíîâó ó÷àñòü ó ñòâî-
ðåíí³ ñòàòóòíîãî êàï³òàëó, ó÷àñíèê ³ñ-
òîòíèì ÷èíîì çì³íþº ñâ³é ñòàòóñ, ïåðå-
òâîðþþ÷è àáñîëþòíå ïðàâîâ³äíîøåííÿ
íà êâàç³çîáîâ’ÿçàëüíå, àáî ã³áðèäíå, ïðà-
âîâ³äíîøåííÿ âëàñíîñò³, äî çì³ñòó ÿêîãî
áóäóòü âõîäèòè òðàíñôîðìîâàí³ ðå÷îâ³
ïðàâà ó÷àñíèê³â» [13, ñ. 38]. Ñàìå ç îãëÿ-
äó íà òàêèé ïðîÿâ ñêëàäåíîñò³ êàï³òàëó
ñë³ä ðîçãëÿäàòè öþ îçíàêó ÿê êâàë³ô³êà-
ö³éíó äëÿ êîðïîðàòèâíèõ þðèäè÷íèõ
îñ³á.

Îçíàêà æ îá’ºäíàíîñò³ êàï³òàë³â (àáî
òàê çâàíà îçíàêà ñêëàäåíîñò³ êàï³òàëó),
ïîä³áíî äî îçíàêè îá’ºäíàíîñò³ îñ³á, íà-
áóâàº â ñó÷àñíèõ ñîö³àëüíî-åêîíîì³÷íèõ
óìîâàõ õàðàêòåðó ô³êòèâíîñò³. Àäæå
çãàäàíà âèùå êîíñòðóêö³ÿ òîâàðèñòâà îä-
í³º¿ îñîáè ïðèçâîäèòü äî óìîâíîãî ðîçïî-
ä³ëó ñòàòóòíîãî êàï³òàëó íà ÷àñòêè, ÿê³
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óñ³ íàëåæàòü ºäèíîìó ó÷àñíèêó (çàñíîâ-
íèêó).

ßê çàçíà÷àëîñÿ âèùå, ó÷àñòü ó êîðïî-
ðàòèâí³é þðèäè÷í³é îñîá³ øëÿõîì âíå-
ñåííÿ ìàéíîâèõ âêëàä³â ñïðè÷èíÿº âè-
íèêíåííÿ â ó÷àñíèêà (çàñíîâíèêà)
êîìïëåêñó êîðïîðàòèâíèõ ïðàâ. Ïîñòàº
ö³ëêîì çàêîíîì³ðíå ïèòàííÿ ïðî òå, ÷è ó
âñ³õ â³äíîñèíàõ ó÷àñò³ áóäå éòèñÿ ïðî
êëàñè÷í³ êîðïîðàòèâí³ ïðàâà. Âèð³øåí-
íÿ öüîãî ïèòàííÿ º îñíîâîþ äëÿ òâåð-
äæåííÿ ïðî òå, ÿê³ ñàìå þðèäè÷í³ îñîáè,
ïîáóäîâàí³ íà â³äíîñèíàõ ó÷àñò³, ìîæíà
³äåíòèô³êóâàòè ÿê êîðïîðàòèâí³, à òà-
êîæ ó ÷îìó ñàìå ïðîÿâëÿºòüñÿ òàêà
ó÷àñòü. Ç ïðèâîäó öüîãî îäíîçíà÷íîñò³ ó
íàóêîâ³é ë³òåðàòóð³ íåìàº. Çîêðåìà
Ñ. Ñ. Êðàâ÷åíêî âñòàíîâëþº òàêó îñîáëè-
â³ñòü êîðïîðàòèâíèõ ïðàâ ÿê ¿õ ìîæëè-
â³ñòü ïðîÿâëÿòè â òèõ ÷è ³íøèõ ïðàâî-
â³äíîñèíàõ ò³ëüêè ÿêóñü îäíó ñâîþ
ÿê³ñòü. Íàóêîâåöü ââàæàº, ùî âîíè â
ïåâíèõ ïðàâîâ³äíîñèíàõ ïðîÿâëÿþòüñÿ
ò³ëüêè ÿê ìàéíîâ³, à â ïåâíèõ — íàâïà-
êè, ÿê íåìàéíîâ³ [14, ñ. 4]. Âèñëîâëåíà
ïîçèö³ÿ äàº çìîãó ñòâåðäæóâàòè ïðî íà-
ÿâíó ó ë³òåðàòóð³ êîíöåïö³þ, â³äïîâ³äíî
äî ÿêî¿ äî êîðïîðàòèâíèõ þðèäè÷íèõ
îñ³á íàëåæàòü ò³, ó÷àñòü ó ÿêèõ ñïðè÷è-
íÿº âèíèêíåííÿ â ó÷àñíèêà (çàñíîâíèêà)
ëèøå íåìàéíîâèõ ïðàâ (ÿê-îò: ãðîìàä-
ñüêà îðãàí³çàö³ÿ, ïîë³òè÷íà ïàðò³ÿ òî-
ùî). Âîäíî÷àñ, ó ñó÷àñí³é íàóö³ ñôîðìî-
âàíîþ º äóìêà, ùî äî êîðïîðàòèâíèõ
þðèäè÷íèõ îñ³á íàëåæàòü ò³, ó÷àñòü ó
ÿêèõ ñïðè÷èíÿº âèíèêíåííÿ êîðïîðà-
òèâíèõ ïðàâ ÿê ºäèíîãî êîìïëåêñó ìàé-
íîâèõ ³ íåìàéíîâèõ ïðàâ. Ââàæàºìî çà
äîðå÷íå ï³äòðèìàòè îçíà÷åíó êîíöåïö³þ
ÿê îá´ðóíòîâàíó òà çàãàëüíîâèçíàíó â
ÿêîñò³ ïð³îðèòåòíî¿. Çîêðåìà, Â. À. Âà-
ñèëüºâà ðîçðîáèëà ïîçèö³þ, çã³äíî ç
ÿêîþ äî þðèäè÷íèõ îñ³á êîðïîðàòèâíîãî
òèïó íàëåæàòü óñ³ îðãàí³çàö³éíî-ïðàâîâ³
ôîðìè þðèäè÷íèõ îñ³á, ÿê³ ñòâîðåí³ ç
ìåòîþ îòðèìàííÿ ïðèáóòêó òà ïîäàëüøî-
ãî éîãî ðîçïîä³ëó ì³æ ó÷àñíèêàìè ³ â ðå-
çóëüòàò³ ñòâîðåííÿ ÿêèõ ó çàñíîâíèê³â
âèíèêàº îñîáëèâèé âèä ìàéíîâèõ ïðàâ
çîáîâ’ÿçàëüíîãî õàðàêòåðó, ÿêèé ïðèé-
íÿòî íàçèâàòè êîðïîðàòèâíèì ïðàâîì
[15, ñ. 61]. Êîðïîðàòèâíå ïðàâî, çàçíà÷àº

Â. À. Âàñèëüºâà, ñë³ä ðîçãëÿäàòè ÿê
ñêëàäíèé ñóêóïíèé îá’ºêò öèâ³ëüíèõ
ïðàâ, ùî ñêëàäàºòüñÿ ³ç íèçêè ñàìîñò³é-
íèõ ñóá’ºêòèâíèõ ïðàâ. Âîíè â ñóêóïíî-
ñò³ ñêëàäàþòü çì³ñò êîðïîðàòèâíîãî ïðà-
âà. Ñåðåä íèõ º ïðàâà íåìàéíîâîãî
õàðàêòåðó, àáî ¿õ ùå íàçèâàþòü îðãàí³çà-
ö³éíèìè ïðàâàìè ó÷àñíèêà òîâàðèñòâà,
òà ìàéíîâ³ ïðàâà. Ìàéíîâèé êîìïîíåíò
ðîáèòü êîðïîðàòèâíå ïðàâî âàðò³ñíèì,
ùî ïðèâåðòàº óâàãó ó÷àñíèê³â ðèíêó [16,
ñ. 110].

². Ñ. Ñïàñèáî-Ôàòººâà, ðîçãëÿäàþ÷è
ìåõàí³çìè ïðàâîâîãî ðåãóëþâàííÿ êîð-
ïîðàòèâíèõ ïðàâîâ³äíîñèí, òàêîæ íàãî-
ëîøóº íà ïð³îðèòåòíîñò³ ìàéíîâèõ ïðàâ
â ºäèíîìó êîìïëåêñ³ êîðïîðàòèâíèõ
ïðàâ. Ó÷åíà âèçíà÷àº, ùî ó÷àñíèê òîâà-
ðèñòâà ìàº äâà ð³çíîâèäè ïðàâ: ìàéíîâå,
ÿêå, áóäó÷è îñíîâîïîëîæíèì, ïîðîäæóº
âòîðèíí³ ìàéíîâ³ ïðàâà, à òàêîæ îñîáèñ-
òå íåìàéíîâå ïðàâî. Ñàìå ïåðøå º îáîðî-
òîçäàòíèì ³ éîãî â³ä÷óæåííÿ ïðèçâîäèòü
äî ïðàâîíàñòóïíèöòâà â íîâîãî ó÷àñíè-
êà, à îñîáèñòå íåìàéíîâå ïðàâî º íåîáî-
ðîòîçäàòíèì ³ âîíî âèíèêàº â îñîáè, ÿêà
ïðèäáàëà â ó÷àñíèêà ïðàâî íà ÷àñòêó
ïåâíèì, âñòàíîâëåíèì çàêîíîì, ñïîñî-
áîì [17, ñ. 193].

Ó ìåæàõ ï³äòðèìêè íàìè êîíöåïö³¿
ïðî ºäí³ñòü êîðïîðàòèâíèõ ïðàâ óâàæà-
ºìî, ùî êëàñè÷íîþ êîíñòðóêö³ºþ êîðïî-
ðàòèâíî¿ þðèäè÷íî¿ îñîáè º òà, âíàñë³-
äîê ó÷àñò³ ó ÿê³é âèíèêàº ìàéíîâà ïîâ’ÿ-
çàí³ñòü ì³æ ó÷àñíèêîì òà þðèäè÷íîþ
îñîáîþ, ùî ïðîÿâëÿºòüñÿ ó íàÿâíîñò³
ìàéíîâèõ êîðïîðàòèâíèõ ïðàâ. Òàêèì
÷èíîì, ìè ï³äòðèìóºìî ïîçèö³þ ïðîâ³ä-
íèõ ñó÷àñíèõ êîðïîðàòèâ³ñò³â, çîêðåìà
Â. À. Âàñèëüºâî¿ òà ². Â. Ñïàñèáî-Ôàòº-
ºâî¿, ïðî ïð³îðèòåòí³ñòü ìàéíîâîãî êîì-
ïîíåíòó äëÿ ³äåíòèô³êàö³¿ íàÿâíîñò³
êîðïîðàòèâíèõ ïðàâ ³, â³äïîâ³äíî, äëÿ
³äåíòèô³êàö³¿ þðèäè÷íî¿ îñîáè ÿê êîðïî-
ðàòèâíî¿. Ìàéíîâèé êîìïîíåíò ïðàâî-
â³äíîñèí ó êîðïîðàòèâíèõ þðèäè÷íèõ
îñîáàõ ïðîÿâëÿºòüñÿ ó òîìó, ùî ¿õ ó÷àñ-
íèêè (çàñíîâíèêè) â ðåçóëüòàò³ ó÷àñò³ ó
íèõ ìàþòü òàêîæ ïðàâî íà îòðèìàííÿ
÷àñòèíè ïðèáóòêó â³ä ä³ÿëüíîñò³ þðè-
äè÷íî¿ îñîáè, à òàêîæ ïðàâî íà ë³êâ³äà-
ö³éíó êâîòó. Àíàëîã³÷íà îçíàêà º êîí-
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ñòèòóòèâíîþ äëÿ ï³äïðèºìíèöüêèõ þðè-
äè÷íèõ îñ³á ïðèâàòíîãî ïðàâà. Â³äïîâ³ä-
íî, ìîæíà ñòâåðäæóâàòè, ùî êîðïîðà-
òèâí³ñòü, ÿêà ïðîÿâëÿºòüñÿ ó ñâîºð³äíî-
ìó ìàéíîâîìó ïðàâîâîìó çâ’ÿçêó ì³æ
þðèäè÷íîþ îñîáîþ òà ¿¿ ó÷àñíèêàìè (çà-
ñíîâíèêàìè), º ³ìàíåíòíî ïðèòàìàí-
íîþ õàðàêòåðèñòèêîþ äëÿ áóäü-ÿêèõ
ï³äïðèºìíèöüêèõ þðèäè÷íèõ îñ³á ïðè-
âàòíîãî ïðàâà. Íàâåäåíå òâåðäæåííÿ º
ëîã³÷íèì ïðîäîâæåííÿì âèñëîâëåíèõ
ïðîâ³äíèìè ó÷åíèìè ïîçèö³é ó ñôåð³
êîðïîðàòèâ³ñòèêè. Òàê, Â. À. Âàñèëüºâà
â³äíîñèòü äî þðèäè÷íèõ îñ³á êîðïîðà-
òèâíîãî òèïó ò³, ÿê³ ñòâîðåíî ç ìåòîþ îò-

ðèìàííÿ ïðèáóòêó òà ïîäàëüøîãî éîãî
ðîçïîä³ëó ì³æ ó÷àñíèêàìè, ³ â ðåçóëüòà-
ò³ ñòâîðåííÿ ÿêèõ ó çàñíîâíèê³â âèíèêàº
îñîáëèâèé âèä ìàéíîâèõ òà îñîáèñòèõ
ïðàâ (êîðïîðàòèâíèõ ïðàâ) [15, ñ. 61].
Ó÷åíà êîíñòàòóâàëà, òàêèì ÷èíîì, ùî
áóäü-ÿêà êîðïîðàòèâíà þðèäè÷íà îñîáà º
ï³äïðèºìíèöüêîþ.

Ó ðîçð³ç³ çä³éñíåíîãî äîñë³äæåííÿ,
ñïèðàþ÷èñü íà âèêëàäåíó ïîçèö³þ, ìîæå-
ìî ñòâåðäæóâàòè, ùî äëÿ áóäü-ÿêî¿ ï³ä-
ïðèºìíèöüêî¿ þðèäè÷íî¿ îñîáè ïðèâàò-
íîãî ïðàâà õàðàêòåðíîþ º êîðïîðàòèâ-
í³ñòü óñòðîþ.
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Çåëèñêî Àëëà. Ïðåäïðèíèìàòåëüñêèå þðèäè÷åñêèå ëèöà ÷àñòíîãî ïðàâà â êà÷åñòâå
êîðïîðàòèâíûõ îáðàçîâàíèé.
Â ñòàòüå àêöåíòèðîâàíî âíèìàíèå íà ïîòðåáíîñòè ïðîâåäåíèÿ äàëüíåéøèõ íàó÷íûõ
ïîèñêîâ â ñôåðå ïðàâîâîé ïðèðîäû êîðïîðàòèâíûõ þðèäè÷åñêèõ ëèö â ñèëó íàëè÷èÿ â ëè-
òåðàòóðå ìíîãî÷èñëåííûõ ïîçèöèé îòíîñèòåëüíî åå òðàêòîâêè. Êîíñòàòèðîâàíà ïî-
òðåáíîñòü î÷åð÷èâàíèÿ ñîîòíîøåíèÿ ýòîãî ïîíÿòèÿ ñ ïîíÿòèåì ïðåäïðèíèìàòåëü-
ñêèõ þðèäè÷åñêèõ ëèö ÷àñòíîãî ïðàâà, ïîñêîëüêó ðåàëèçàöèÿ òàêîãî çàäàíèÿ áóäåò
ñïîñîáñòâîâàòü ñîãëàñîâàíèþ êàòåãîðèàëüíîãî àïïàðàòà, à òàêæå ïîñëåäîâàòåëüíîìó
èñïîëüçîâàíèþ ïðè ìîäåëèðîâàíèè ñòàòóñà ïðåäïðèíèìàòåëüñêèõ þðèäè÷åñêèõ ëèö
÷àñòíîãî ïðàâà ìåõàíèçìîâ, õàðàêòåðíûõ äëÿ êîðïîðàòèâíûõ ïðàâîîòíîøåíèé. Íà îñ-
íîâå àíàëèçà íàó÷íûõ ðàçðàáîòîê àâòîðîì ïîääåðæàíà ïîçèöèÿ ó÷åíûõ î ïåðâè÷íîñòè
ïðèçíàêà êîðïîðàòèâíûõ þðèäè÷åñêèõ ëèö, ñâÿçàííîãî ñ íàëè÷èåì ó èõ îñíîâàòåëåé
(ó÷àñòíèêîâ) êîìïëåêñà èìóùåñòâåííûõ è íåèìóùåñòâåííûõ ïðàâ, èìåíóåìûõ êîðïî-
ðàòèâíûìè. Óñòàíîâëåíî, ÷òî â îñíîâå êàê êîðïîðàòèâíûõ þðèäè÷åñêèõ ëèö, òàê è
ïðåäïðèíèìàòåëüñêèõ þðèäè÷åñêèõ ëèö ÷àñòíîãî ïðàâà íàõîäèòñÿ èäåíòè÷íûé ïðàâî-
âîé êðèòåðèé — íàëè÷èå èìóùåñòâåííûõ è íåèìóùåñòâåííûõ êîðïîðàòèâíûõ ïðàâ ó
îñíîâàòåëåé (ó÷àñòíèêîâ). Òàêèì îáðàçîì, óòâåðæäàåòñÿ, ÷òî äëÿ ïðåäïðèíèìàòåëü-
ñêèõ þðèäè÷åñêèõ ëèö ÷àñòíîãî ïðàâà èììàíåíòíî õàðàêòåðíîé ÿâëÿåòñÿ êîðïîðàòèâ-
íîñòü óêëàäà.
Êëþ÷åâûå ñëîâà: þðèäè÷åñêîå ëèöî, êîðïîðàòèâíîå þðèäè÷åñêîå ëèöî, ïðåäïðèíèìà-
òåëüñêîå þðèäè÷åñêîå ëèöî ÷àñòíîãî ïðàâà, êîðïîðàòèâíûå ïðàâà, ïðåäïðèíèìàòåëü-
ñêàÿ äåÿòåëüíîñòü, îñíîâàòåëè (ó÷àñòíèêè), îáùåñòâî, ïðàâîâàÿ êîíñòðóêöèÿ.

Zelisko Alla. The entrepreneurial legal entities of Private Law as corporate associations.

The legal basis of entrepreneurial activity was forming, when the general concept of the
development of this activity was absent. This situation was natural for those the soviet period,
because there was not a peculiar and business. As a result, scientific developments in the field
of adjusting of legal forms of entrepreneurial activity were absent. This situation was
complicated by the necessity of introduction to the legislation of positions about corporations.
The term «corporation» passed the difficult period of development in the legal system of
Ukraine. Today this term is generally accepted, but exposed to the processes of transf-
ormation. These arguments stipulate the necessity of research of concepts «the corporate legal
entity» and «the entrepreneurial legal entities of Private Law». The science and practice
require the decision of questions about correlation of these concepts. The research result will
be establishment of possibility of the use of mechanisms of corporate relations in adjusting of
the entrepreneurial legal entities of Private Law. It is established, that the criteria of
belonging of legal entities to corporate need to be exposed by means of signs of these legal
entities. These signs are presented in legal literature in different variants. Among these signs
it is indicated: association of persons and capitals; joint aim; difficult corporate mana-
gement; capital that is formed from property payments of founders (participants). An author
is support the scientific position, that these signs for belonging of legal entity to the
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corporation not enough. The scientific set, that the basic sign of corporate legal entity is a
presence of property and non property corporate rights. An author accomplished the analysis
of all existing in literature signs with the purpose of forming of main sign of corporate legal
entity. It is established, that the joint aim is the sign of all legal entities of Private Law. As a
result an author supported position, that this sign is not the main special sign of corporate
legal entities.
In the article was investigated such sign of corporate nature of legal entity as association of
persons. The legislation of Ukraine uses the legal constructions, that stipulates transfo-
rmation of sign of association of persons. For example, the company of one person does not
have got such sign. The author supports those scientists, who claim, that such legal
construction reflects the needs of modern economic and legal relations.
An author analysed also the association of capitals as a sign of the corporate legal entities.
The property of corporate legal entity is formed by the association of payments of founders
(participants). These holding become property of legal entity, as a result — the participants
acquire the corporate rights. The expounded positions form a conclusion, that this sign is
main for corporate legal entities.
Thus, the definition of the «corporate legal entity» should be based on the sign of the presence
of property and non property corporate rights of founders (participants) of legal entity. As a
result, an author drew conclusion, that term «the corporate legal entity» and concept «the
entrepreneurial legal entities of Private Law» have identical constitutive signs — property
and non property corporate rights of founders (participants) of legal entity.
Keywords: legal entity, corporate legal entity, the entrepreneurial legal entity of Private
Law, corporate rights, entrepreneurial activity, founders (participants), company, legal
construction.
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