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Ó ñòàòò³ ç âèêîðèñòàííÿì ë³òåðàòóðíèõ äæåðåë òà çàêîíîäàâñòâà äîñë³äæóºòüñÿ ïî-
íÿòòÿ ï³äñòàâè çàõèñòó îõîðîíþâàíîãî çàêîíîì ³íòåðåñó øëÿõîì çì³íè òà ïðèïèíåí-
íÿ ïðàâîâ³äíîøåííÿ. Àâòîð ðîçãëÿäàº ïðèòàìàíí³ ïîíÿòòÿì «ïðàâî» òà «³íòåðåñ»
ñï³ëüí³ òà â³äì³íí³ îçíàêè, íàâîäèòü ïðèêëàäè çàõèñòó ³íòåðåñ³â òà íà ï³äñòàâ³ ïîð³â-
íÿëüíî-ïðàâîâîãî àíàë³çó çàçíà÷åíèõ ïîíÿòü ïðîïîíóº çàãàëüíó ï³äñòàâó äëÿ çàõèñòó
îõîðîíþâàíîãî çàêîíîì ³íòåðåñó.
Êëþ÷îâ³ ñëîâà: ï³äñòàâà, îõîðîíþâàíèé çàêîíîì ³íòåðåñ, çì³íà ïðàâîâ³äíîøåííÿ, ïðè-
ïèíåííÿ ïðàâîâ³äíîøåííÿ.

Çàãàëüí³ ïîëîæåííÿ öèâ³ëüíîãî çàêî-
íîäàâñòâà â³äñèëàþòü äî òðüîõ îñíîâíèõ
ï³äñòàâ çàõèñòó öèâ³ëüíèõ ïðàâ: ïîðó-
øåííÿ, íåâèçíàííÿ òà îñïîðþâàííÿ (÷. 1
ñò. 15 ÖÊ Óêðà¿íè). Ó ÷. 2 ñò. 15 ÖÊ
Óêðà¿íè, êîëè éäåòüñÿ ïðî çàõèñò îõîðî-
íþâàíîãî çàêîíîì ³íòåðåñó, çàêîíîäàâåöü
íå âèîêðåìëþº àíàëîã³÷íèõ ï³äñòàâ äëÿ
éîãî çàõèñòó, à ëèøå âèñóâàº âèìîãó,
ùîá öåé ³íòåðåñ íå ñóïåðå÷èâ çàãàëüíèì
çàñàäàì öèâ³ëüíîãî çàêîíîäàâñòâà. Òàêå
âèçíà÷åííÿ êîíñòðóêö³¿ ³íòåðåñó «ñòâî-
ðþº ìîæëèâ³ñòü óí³âåðñàëüíîãî ¿¿ çàñòî-
ñóâàííÿ ùîäî ð³çíèõ ñôåð öèâ³ëüíèõ â³ä-
íîñèí» [1]. ªäèíèì íà ñüîãîäí³ äæåðåëîì
ïðàâà, â ÿêîìó ïîíÿòòÿ îõîðîíþâàíî-
ãî çàêîíîì ³íòåðåñó äåòàëüíî ðîç’ÿñíþ-
ºòüñÿ, º ð³øåííÿ Êîíñòèòóö³éíîãî Ñóäó
Óêðà¿íè â³ä 1 ãðóäíÿ 2004 ð.

¹ 18-ðï/2004 [2], äå îõîðîíþâàíèé çàêî-
íîì ³íòåðåñ ïðîïîíóºòüñÿ ðîçóì³òè ÿê
ïðàãíåííÿ äî êîðèñòóâàííÿ êîíêðåòíèì
ìàòåð³àëüíèì òà/àáî íåìàòåð³àëüíèì
áëàãîì, ÿê çóìîâëåíèé çàãàëüíèì çì³ñ-
òîì îá’ºêòèâíîãî ³ ïðÿìî íå îïîñåðåäêî-
âàíèé ó ñóá’ºêòèâíîìó ïðàâ³ ïðîñòèé
ëåã³òèìíèé äîçâ³ë, ùî º ñàìîñò³éíèì
îá’ºêòîì ñóäîâîãî çàõèñòó òà ³íøèõ çàñî-
á³â ïðàâîâî¿ îõîðîíè ç ìåòîþ çàäîâîëåí-
íÿ ³íäèâ³äóàëüíèõ ³ êîëåêòèâíèõ ïîòðåá,
ÿê³ íå ñóïåðå÷àòü Êîíñòèòóö³¿ ³ çàêîíàì
Óêðà¿íè, ñóñï³ëüíèì ³íòåðåñàì, ñïðàâåä-
ëèâîñò³, äîáðîñîâ³ñíîñò³, ðîçóìíîñò³ òà
³íøèì çàãàëüíîïðàâîâèì çàñàäàì. Òàêå
øèðîêå âèçíà÷åííÿ â³äïîâ³äàº âèñëîâëå-
íîìó â íàóö³ ï³äõîäó, çà ÿêèì çàêîíí³ ³í-
òåðåñè, ùî íå º ñóá’ºêòèâíèìè ïðàâàìè,
â³äïîâ³äíî íå âèðàæåí³ â êîíêðåòí³é

29

1/2017

ÖÈÂ²ËÜÍÅ ÏÐÀÂÎ



ôîðì³, à ëèøå âèïëèâàþòü ³ç çàãàëüíèõ
çàñàä ³ ïðèíöèï³â çàêîíîäàâñòâà [3]. Ðà-
çîì ³ç òèì, àáñòðàêòíèé õàðàêòåð ³íòåðå-
ñó çóìîâëþº ïîòðåáó ó âèçíà÷åíí³ ìåæ
çàõèñòó îõîðîíþâàíèõ çàêîíîì ³íòåðå-
ñ³â, ó òîìó ÷èñë³ ó âèîêðåìëåíí³ ï³äñòàâ
äëÿ òàêîãî çàõèñòó.

Ïèòàííÿì, ïîâ’ÿçàíèì ³ç çàõèñòîì
öèâ³ëüíîãî ³íòåðåñó, ïðèñâÿ÷åí³ ðîáîòè
òàêèõ â÷åíèõ ÿê Þ. Â. Áåëîóñîâ,
Î. ª. Áîãäàíîâà, Ò. Â. Áîäíàð, ². Â. Âåíå-
ä³êòîâà, Â. Ê. Ïîïîâ, Þ. Î. Ñóëüæåíêî
òà ³íø³, îäíàê âèçíà÷åííÿ ï³äñòàâè çà-
õèñòó îõîðîíþâàíèõ çàêîíîì ³íòåðåñ³â
øëÿõîì çì³íè òà ïðèïèíåííÿ ïðàâîâ³ä-
íîñèí çàëèøàºòüñÿ àêòóàëüíèì.

Ìåòîþ ö³ºþ ñòàòò³ º ç’ÿñóâàííÿ ï³ä-
ñòàâ çàõèñòó îõîðîíþâàíîãî çàêîíîì
³íòåðåñó ÷åðåç ïðèçìó ïîð³âíÿëüíîãî
àíàë³çó ñï³ëüíèõ òà â³äì³ííèõ îçíàê öè-
â³ëüíèõ ïðàâ òà îõîðîíþâàíèõ çàêîíîì
³íòåðåñ³â.

Ó öèâ³ëüíîìó çàêîíîäàâñòâ³ ìîæíà
â³äíàéòè ð³çí³ âèïàäêè âèíèêíåííÿ ïî-
òðåáè â çàõèñò³ îõîðîíþâàíèõ çàêîíîì
³íòåðåñ³â. Ïðèêëàäîì òàêî¿ ïîòðåáè
². Â. Âåíåä³êòîâà íàçèâàº ñò. 726 ÖÊ
Óêðà¿íè [4]. Â³äïîâ³äíî äî ö³º¿ ñòàòò³ äà-
ðóâàëüíèê ìàº ïðàâî âèìàãàòè ðîç³ðâàí-
íÿ äîãîâîðó ³ ïîâåðíåííÿ äàðóíêà ó ðàç³
ïîðóøåííÿ îáäàðîâóâàíèì îáîâ’ÿçêó íà
êîðèñòü òðåòüî¿ îñîáè. Ïîëîæåííÿ âêàçà-
íî¿ ñòàòò³ º ïðèêëàäîì çàõèñòó ³íòåðåñó
íå ëèøå ñòîðîíè äîãîâîðó, à é òðåòüî¿
îñîáè. Çàõèñòó îõîðîíþâàíîãî ³íòåðåñó
çà äîãîâîðîì äàðóâàííÿ øëÿõîì ïðèïè-
íåííÿ ïðàâîâ³äíîøåííÿ ïðèñâÿ÷åíà òà-
êîæ ÷. 2 ñò. 727 ÖÊ Óêðà¿íè, ÿêà ïîâ’ÿ-
çóº ïðàâî äàðóâàëüíèêà âèìàãàòè ðîç³-
ðâàííÿ äîãîâîðó äàðóâàííÿ ³ç çàãðîçîþ
áåçïîâîðîòíî¿ âòðàòè äàðóíêà, ÿêèé ìàº
äëÿ äàðóâàëüíèêà íåìàéíîâó ö³íí³ñòü. Ó
äàíîìó âèïàäêó îõîðîíÿºòüñÿ íåìàéíî-
âèé ³íòåðåñ, ³ìîâ³ðíî ïîâ’ÿçàíèé ç ïåâ-
íèìè ñïîãàäàìè äàðóâàëüíèêà ïðî òàêèé
äàðóíîê àáî ³íøèì âèäîì ìîðàëüíî¿ ïî-
â’ÿçàíîñò³. Ó ï. 1 ÷. 2 ñò. 834 ÖÊ Óêðà¿-
íè, íàâïàêè, éäåòüñÿ ïðî îõîðîíó ìàéíî-
âîãî ³íòåðåñó ïîçè÷êîäàâöÿ, ÿêèé ìàº
ïðàâî âèìàãàòè ðîç³ðâàííÿ äîãîâîðó ³ ïî-

âåðíåííÿ ðå÷³, ÿêùî ó çâ’ÿçêó ç íåïå-
ðåäáà÷åíèìè îáñòàâèíàìè ð³÷ ñòàëà ïî-
òð³áíîþ éîìó ñàìîìó. Öÿ ï³äñòàâà äëÿ
ðîç³ðâàííÿ äîãîâîðó íàñòàº íåçàëåæíî
â³ä íàÿâíîñò³ ïîðóøåííÿ ÷è ³íøîãî ïî-
ñÿãàííÿ íà öèâ³ëüí³ ïðàâà. Êð³ì òîãî,
çì³íà ³íòåðåñó òà, â³äïîâ³äíî, âèíèêíåí-
íÿ ïîòðåáè â éîãî îõîðîí³ º ìîæëèâîþ ó
ô³äóö³àðíèõ äîãîâîðàõ, ùî ´ðóíòóþòüñÿ
íà îñîáëèâèõ, îñîáèñòî-äîâ³ð÷èõ â³äíî-
ñèíàõ ñòîð³í [5]. Âòðàòà â³äíîñèíàìè
îñîáèñòî-äîâ³ð÷îãî õàðàêòåðó íàäàº ìîæ-
ëèâ³ñòü ñòîðîíàì ïðèïèíèòè äîãîâ³ðí³
â³äíîñèíè â îäíîñòîðîííüîìó ïîðÿäêó.
Äî òàêèõ äîãîâîð³â ìîæíà â³äíåñòè, çîê-
ðåìà, äîãîâîðè äîðó÷åííÿ: çã³äíî ç ÷. 2
ñò. 1008 ÖÊ Óêðà¿íè äîâ³ðèòåëü àáî ïî-
â³ðåíèé ìàþòü ïðàâî â³äìîâèòèñÿ â³ä äî-
ãîâîðó äîðó÷åííÿ ó áóäü-ÿêèé ÷àñ. Ïðè-
ïèíåííÿ ïðàâîâ³äíîøåííÿ âíàñë³äîê
òàêî¿ îäíîñòîðîííüî¿ â³äìîâè, íå ñïðè-
÷èíåíî¿ ïîðóøåííÿì ÷è ³íøèìè ïîñÿ-
ãàííÿìè íà ñóá’ºêòèâí³ öèâ³ëüí³ ïðàâà,
ñë³ä ðîçãëÿäàòè ÿê ñïîñ³á ñàìîçàõèñòó
îõîðîíþâàíîãî çàêîíîì ³íòåðåñó [6].

Âèçíàííÿ îõîðîíþâàíîãî çàêîíîì ³í-
òåðåñó îá’ºêòîì öèâ³ëüíî-ïðàâîâîãî çà-
õèñòó âèìàãàº âäàëîãî âèçíà÷åííÿ ñòà-
íó, çà ÿêîãî ³íòåðåñè ñóá’ºêò³â öèâ³ëü-
íîãî ïðàâà íàëåæíî íå ðåàë³çóþòüñÿ. Äå-
ÿê³ àâòîðè çà àíàëîã³ºþ ç öèâ³ëüíèìè
ïðàâàìè îïåðóþòü òåðì³íàìè «ïîðóøåí-
íÿ», «îñïîðþâàííÿ» òà «íåâèçíàííÿ»,
çîêðåìà é êîëè éäåòüñÿ ïðî îõîðîíþâàí³
çàêîíîì ³íòåðåñè [7]. Äàë³ ðîáèòüñÿ âè-
ñíîâîê ïðî ìîæëèâ³ñòü âèêîðèñòàííÿ òà-
êîãî ñïîñîáó çàõèñòó ÿê âèçíàííÿ ïðàâà,
çîêðåìà é ùîäî îõîðîíþâàíèõ çàêîíîì
³íòåðåñ³â, òîáòî âèçíàºòüñÿ ïðàâîì³ðíèì
ïðåä’ÿâëÿòè ïîçîâè ïðî âèçíàííÿ ³íòå-
ðåñ³â [8]. Òàêå ðîçøèðåíå òëóìà÷åííÿ
ï³äñòàâ òà ñïîñîá³â çàõèñòó öèâ³ëüíèõ
ïðàâ ôàêòè÷íî ïðèçâîäèòü äî îòîòîæ-
íåííÿ öèâ³ëüíèõ ïðàâ òà îõîðîíþâàíèõ
çàêîíîì ³íòåðåñ³â, îäíàê ì³æ êàòåãî-
ð³ÿìè «ïðàâî» òà «³íòåðåñ» ³ñíóþòü ïåâ-
í³ â³äì³ííîñò³.

Îáñÿã â³äì³ííîñòåé ì³æ ñóá’ºêòèâíèì
ïðàâîì òà îõîðîíþâàíèì çàêîíîì ³íòåðå-
ñîì çàëåæèòü â³ä îáðàíîãî ï³äõîäó äî
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ðîçãëÿäó îõîðîíþâàíèõ çàêîíîì ³íòåðå-
ñ³â: øèðîêîãî ÷è âóçüêîãî. ßêùî â øè-
ðîêîìó ñåíñ³ îõîðîíþâàí³ çàêîíîì ³íòå-
ðåñè â³äîáðàæåí³ ó íîðìàõ îá’ºêòèâíîãî
ïðàâà òà ôîðìàë³çîâàí³ ó ñóá’ºêòèâíèõ
ïðàâàõ, òî ó âóçüêîìó — öå ìîæëèâîñò³,
ùî íå â³äíàéøëè ñâîãî îïîñåðåäêóâàííÿ
ó ñóá’ºêòèâíèõ ïðàâàõ, àëå êîðèñòóþòü-
ñÿ çàêîííèì çàõèñòîì [9]. Îáèäâà ï³äõî-
äè âèõîäÿòü ³ç òîãî, ùî ñóá’ºêòèâíå ïðà-
âî íå çâîäèòüñÿ äî ³íòåðåñó, ÿê ïèñàâ
ª. Òðóáåöêîé [10]. Çà øèðîêîãî ï³äõîäó
ñóá’ºêòèâí³ ïðàâà òà çàêîíí³ ³íòåðåñè ïå-
ðåáóâàþòü ó ò³ñíîìó âçàºìîçâ’ÿçêó, âè-
ðàæåííÿ ÿêîãî, íà äóìêó Â. Ê. Ïîïîâà
[11], ïîëÿãàº ó âèçíàíí³ ñóá’ºêòèâíèõ
ïðàâ ôîðìîþ, à çàêîííèõ ³íòåðåñ³â —
çì³ñòîì. Ðàçîì ³ç òèì, ÿêùî ââàæàòè ³í-
òåðåñ çì³ñòîì ñóá’ºêòèâíîãî ïðàâà, òî âè-
íèêàº ïèòàííÿ ùîäî ì³ñöÿ îêðåìèõ ïðà-
âîìî÷íîñòåé ó ñòðóêòóð³ ñóá’ºêòèâíîãî
ïðàâà. Âî÷åâèäü, ñë³ä ï³äòðèìàòè òî÷êó
çîðó ². Â. Âåíåä³êòîâî¿, ÿêà íàçèâàº îõî-
ðîíþâàíèé çàêîíîì ³íòåðåñ ïåðåäóìîâîþ
âèíèêíåííÿ ïðàâà ³ ìåòîþ éîãî ðåàë³çà-
ö³¿ [12]. Òàêå ðîçóì³ííÿ ãëèáøå â³äîáðà-
æàº ñïåöèô³êó âïëèâó îõîðîíþâàíîãî
çàêîíîì ³íòåðåñó íà ôîðìóâàííÿ ³ ðîçâè-
òîê ñóá’ºêòèâíîãî ïðàâà. Âîäíî÷àñ, ïî-
ïðè íåìèíó÷³ñòü ³ âàæëèâ³ñòü ³íòåðåñó
äëÿ ³ñíóâàííÿ ñóá’ºêòèâíîãî ïðàâà, éîãî
âèíèêíåííÿ, çì³íà àáî ïðèïèíåííÿ íå
ïðèçâîäÿòü äî â³äïîâ³äíî âèíèêíåííÿ,
çì³íè ÷è ïðèïèíåííÿ ñóá’ºêòèâíîãî ïðà-
âà, îñê³ëüêè ³íòåðåñ º ðóø³éíîþ ñèëîþ
íàñòàííÿ þðèäè÷íèõ ôàêò³â âîëüîâîãî
õàðàêòåðó ó ñóá’ºêò³â, äâèãóíîì, ùî ñïî-
íóêàº öèâ³ëüíå ïðàâîâ³äíîøåííÿ äî ðîç-
âèòêó [13]. Ïðî³ëþñòðóºìî öå íà òàêîìó
ïðèêëàä³: ëþäèíà, ïðîõîäÿ÷è ïîâç àâòî-
ñàëîí, ïîì³÷àº âñåðåäèí³ àâòîñàëîíà ãàð-
íèé àâòîìîá³ëü, ³ ó íå¿ âèíèêàº ³íòåðåñ
äî éîãî íàáóòòÿ ó ñâîþ âëàñí³ñòü, àëå
ïðàâî âëàñíîñò³ íà àâòîìîá³ëü âèíèêíå
ëèøå ï³ñëÿ îôîðìëåííÿ äîãîâîðó ç àâòî-
ñàëîíîì ùîäî éîãî ïðèäáàííÿ. Ïðèäáàâ-
øè àâòîìîá³ëü, îñîáà ïîì³÷àº â íüîìó äå-
ÿê³ âàäè, ³ òîä³ ¿¿ ³íòåðåñ çì³íþºòüñÿ ³
ïîëÿãàº âæå â áàæàíí³ îòðèìàòè íàçàä
ñïëà÷åí³ çà àâòîìîá³ëü êîøòè, àëå, çâè-

÷àéíî, òàêèé ³íòåðåñ æîäíèì ÷èíîì íå
âïëèâàº íà íàëåæí³ñòü îñîá³ ïðàâà âëàñ-
íîñò³ íà òàêó ð³÷ (íå çì³íþº ³ íå ïðèïè-
íÿº öå ïðàâî). Ìîæëèâà ³ çâîðîòíà ñèòó-
àö³ÿ, êîëè îñîáà çàäîâîëåíà ÿê³ñòþ
àâòîìîá³ëÿ ³ çàö³êàâëåíà â ïðîäîâæåíí³
éîãî âèêîðèñòàííÿ, ³ çà òàêèõ óìîâ ïðà-
âî òà ³íòåðåñ ³ñíóþòü ïàðàëåëüíî òà îäèí
îäíîìó íå ñóïåðå÷àòü. Â³äòàê, ÿê áà÷è-
ìî, îõîðîíþâàíèé çàêîíîì ³íòåðåñ ìîæå
³ñíóâàòè ÿê îêðåìî â³ä ñóá’ºêòèâíîãî
ïðàâà, òàê ³ ó íåðîçðèâíîìó âçàºìîçâ’ÿç-
êó ç îñòàíí³ì. Öå äàº ï³äñòàâè ïîãîäèòè-
ñÿ ç Ð. Ãóêàñÿíîì ó òîìó, ùî º ö³ëêîì
ïðàâîì³ðíèì âèêîðèñòàííÿ òåðì³íà «çà-
õèñò ³íòåðåñ³â» ó òèõ âèïàäêàõ, êîëè
éäåòüñÿ ïðî çàõèñò ñóá’ºêòèâíîãî ïðàâà
[14], îñê³ëüêè ïåðåäóìîâîþ âèíèêíåííÿ
êîæíîãî ñóá’ºêòèâíîãî ïðàâà º ïåâíèé
³íòåðåñ, ùî â³äïîâ³äíî ïðîäîâæóº ³ñíó-
âàòè ðàçîì ³ç ñóá’ºêòèâíèì ïðàâîì, âè-
çíà÷àþ÷è éîãî ïîäàëüøèé ðîçâèòîê.

Âîäíî÷àñ, íåîáõ³äíî âèÿâèòè, ÷è
âïëèâàþòü ðîçá³æíîñò³ ó çì³ñò³ ïîíÿòü
«ïðàâî» òà «³íòåðåñ» íà ìîæëèâ³ñòü âè-
êîðèñòàííÿ ñï³ëüíèõ ï³äñòàâ äëÿ çàõèñ-
òó, à ñàìå ìîæëèâ³ñòü ïîðóøåííÿ, íåâè-
çíàííÿ òà îñïîðþâàííÿ íå ëèøå öèâ³ëü-
íèõ ïðàâ, à é îõîðîíþâàíèõ çàêîíîì ³í-
òåðåñ³â. Äëÿ âñòàíîâëåííÿ òàêî¿ ìîæëè-
âîñò³ º ïîòðåáà çâåðíóòèñÿ äî ïîïåðåäíüî
íàäàíèõ âèçíà÷åíü âêàçàíèõ ï³äñòàâ äëÿ
çàõèñòó. Íàïðèêëàä, Þ. Â. Áºëîóñîâ ïî-
â’ÿçóº ïîðóøåííÿ ïðàâà ç ïîçáàâëåííÿì
éîãî íîñ³ÿ ìîæëèâîñò³ çä³éñíèòè, ðå-
àë³çóâàòè ñâîº ïðàâî ïîâí³ñòþ àáî ÷àñò-
êîâî, âíàñë³äîê ïðîòèïðàâíîãî âïëèâó ç
áîêó ïðàâîïîðóøíèêà [15]. Î. ª. Áîãäà-
íîâà ââàæàº, ùî ïîðóøåííÿ º îäí³ºþ ç
ôîðì íåïåðåäáà÷óâàíîãî çàêîíîì àáî äî-
ãîâîðîì íåñïðèÿòëèâîãî âïëèâó íà ñó-
á’ºêòèâíå ïðàâî àáî ³íòåðåñ, ÿêà âèðà-
æàºòüñÿ ó âòðàò³ îñîáîþ ìîæëèâîñò³
çä³éñíþâàòè ñâîº ïðàâî, òà ìîæå áóòè íà-
ñë³äêîì ÿê ïðîòèïðàâíî¿, òàê ³ ïðàâîì³ð-
íî¿ ïîâåä³íêè [16]. Â îáîõ âèçíà÷åíèõ
âèïàäêàõ àâòîðè âêàçóþòü íà ïåâíèé íå-
ñïðèÿòëèâèé (íåãàòèâíèé) âïëèâ ïîâå-
ä³íêè ïðàâîïîðóøíèêà íà ñóá’ºêòèâíå
ïðàâî îñîáè, ùî ìàº íàñë³äêîì éîãî ïîâ-

31

1/2017

ÖÈÂ²ËÜÍÅ ÏÐÀÂÎ



íå àáî ÷àñòêîâå ïîçáàâëåííÿ (âòðàòó).
Îõîðîíþâàíèé çàêîíîì ³íòåðåñ, íà â³ä-
ì³íó â³ä ñóá’ºêòèâíîãî ïðàâà, íå âêëþ-
÷àº ïåâíèõ ïðàâîìî÷íîñòåé, ó çâ’ÿçêó ç
÷èì âíàñë³äîê ïîâåä³íêè ïîðóøíèêà
³íòåðåñ íå ìîæå çàçíàòè çìåíøåííÿ àáî
ë³êâ³äàö³¿. ²íòåðåñ º âíóòð³øíüîþ îçíà-
êîþ ñóá’ºêòà, ùî ìîæå çì³íþâàòèñÿ ç ÷à-
ñîì çàëåæíî â³ä òèõ ÷è ³íøèõ îáñòàâèí;
òàêà îçíàêà íå îá’ºêòèâóºòüñÿ â îêðåìèõ
ïðàâàõ, àëå âêàçóº íà ñòèìóë ñóá’ºêòà
ïðàâ äî ïåâíèõ ä³é ÷è áåçä³ÿëüíîñò³. Íå-
ìîæëèâî ïîçáàâèòè ³íòåðåñó îñîáó òàê,
ÿê ó âèïàäêó, íàïðèêëàä, ç ñóá’ºêòèâ-
íèì ïðàâîì âëàñíîñò³ íà ð³÷, ÿêó ìîæíà
çíèùèòè àáî ïîøêîäèòè, ùî, â³äïîâ³äíî
äî ï. 4 ÷. 1 ñò. 346 ÖÊ Óêðà¿íè, áóäå ï³ä-
ñòàâîþ äëÿ ïðèïèíåííÿ ïðàâà âëàñíîñò³.
Ñëîâîñïîëó÷åííÿ «ïîðóøåííÿ ³íòåðåñó
ó÷àñíèêà öèâ³ëüíèõ â³äíîñèí» º íåâäà-
ëèì [17], à òîìó é âèîêðåìëþâàòè äëÿ
çàõèñòó îõîðîíþâàíîãî çàêîíîì ³íòåðå-
ñó òàêó ï³äñòàâó ÿê ðåàëüíà çàãðîçà éîãî
ïîðóøåííÿ ó ìàéáóòíüîìó òàêîæ íå
âàðòî.

Íåâèçíàííÿ òà îñïîðþâàííÿ öèâ³ëü-
íîãî ïðàâà, íà â³äì³íó â³ä éîãî ïîðóøåí-
íÿ, íå ïåðåäáà÷àþòü ïîçáàâëåííÿ ïîòåð-
ï³ëî¿ îñîáè ïåâíèõ ìîæëèâîñòåé, òîáòî
íå ñóïðîâîäæóþòüñÿ ïîðóøåííÿì ïðàâà
[18], ùî º àáñîëþòíî ëîã³÷íèì, îñê³ëüêè
âñ³ ï³äñòàâè äëÿ çàõèñòó ìàþòü ³ñíóâàòè
îêðåìî ³ â³äïîâ³äíî ñàìîñò³éíî ñòâîðþ-
âàòè ï³ä´ðóíòÿ äëÿ öèâ³ëüíî-ïðàâîâîãî
çàõèñòó ïðàâ. Íåâèçíàííÿ ïðàâà, íà äóì-
êó Þ. Â. Áåëîóñîâà, âèðàæàºòüñÿ ó çàïå-
ðå÷åíí³ â ö³ëîìó àáî â ïåâí³é ÷àñòèí³
ñóá’ºêòèâíîãî ïðàâà ³íøîãî ó÷àñíèêà
öèâ³ëüíîãî ïðàâîâ³äíîøåííÿ, âíàñë³äîê
÷îãî óïîâíîâàæåíà îñîáà ïîçáàâëåíà
ìîæëèâîñò³ ðåàë³çóâàòè ñâîº ïðàâî [19].
Î. ª. Áîãäàíîâà ³ñòîòíèì äëÿ êâàë³ô³êà-
ö³¿ ïîâåä³íêè ñóá’ºêòà ÿê íåâèçíàííÿ
ââàæàº íàÿâí³ñòü áåçä³ÿëüíîñò³ ó÷àñíèêà
öèâ³ëüíîãî îáîðîòó [20]. Íåìàº òàêîæ
ï³äñòàâ â³äìîâëÿòèñÿ â³ä êâàë³ô³êàö³¿
íåâèçíàííÿ ÿê ï³äñòàâè äëÿ çàõèñòó îõî-
ðîíþâàíîãî çàêîíîì ³íòåðåñó, îñê³ëüêè
íåâèçíàííÿ ³íòåðåñó º ìîæëèâèì ³ âèÿâ-
ëÿëîñü áè ó ïàñèâíîìó çàïåðå÷åíí³ éîãî

³ñíóâàííÿ. Íåäîñòàòíüî ï³äñòàâ â³äêèäà-
òè éìîâ³ðí³ñòü òàêîæ ïðè îñïîðþâàíí³
³íòåðåñó, ó ðàç³ ÿêîãî ó âîëîä³ëüöÿ ³íòå-
ðåñó âèíèêàº ïîòðåáà ó çàõèñò³ ñâîãî ³í-
òåðåñó âíàñë³äîê ïîïåðåäíüîãî çâåðíåí-
íÿ äî îðãàí³â äåðæàâíî¿ âëàäè ³íøîãî
ó÷àñíèêà öèâ³ëüíèõ â³äíîñèí ç ìåòîþ
äîâåäåííÿ â³äñóòíîñò³ ó âêàçàíî¿ îñîáè
îõîðîíþâàíîãî çàêîíîì ³íòåðåñó. Îòæå,
îáèäâ³ ï³äñòàâè ìîæóòü ñòîñóâàòèñü íå
ëèøå öèâ³ëüíèõ ïðàâ, à é îõîðîíþâàíèõ
çàêîíîì ³íòåðåñ³â. Ðàçîì ³ç òèì, ÷è º ïî-
òðåáà ââàæàòè íåâèçíàííÿ òà îñïîðþâàí-
íÿ îõîðîíþâàíîãî çàêîíîì ³íòåðåñó
îêðåìèìè ï³äñòàâàìè äëÿ éîãî çàõèñòó?
ßê âæå çàçíà÷àëîñü, ³íòåðåñ º âíóòð³ø-
í³ì ïðàãíåííÿì îñîáè, ÿêèé ä³ñòàº âèÿâ
ó ïîâåä³íö³ ñóá’ºêòà, à òîìó íåâèçíàííÿ
îñîáîþ îõîðîíþâàíîãî çàêîíîì ³íòåðåñó
àáî éîãî îñïîðþâàííÿ ìîæå ³ íå âïëèíó-
òè íà éîãî ³ñíóâàííÿ. Ðåàë³çàö³ÿ îõîðî-
íþâàíîãî çàêîíîì ³íòåðåñó áóäå ³ñòîòíî
óñêëàäíåíà àáî óíåìîæëèâëåíà ó âèïàä-
êó ñòâîðåííÿ çà³íòåðåñîâàíèìè îñîáàìè
ïåâíèõ îá’ºêòèâíèõ ïåðåøêîä ó çä³é-
ñíåíí³ îñîáîþ îõîðîíþâàíîãî çàêîíîì
³íòåðåñó. Òàê³ ïåðåøêîäè ïîâèíí³ ìàòè
ðåàëüíèé õàðàêòåð ³, â³äïîâ³äíî, çìóøó-
âàòè ó÷àñíèêà öèâ³ëüíèõ â³äíîñèí çâåð-
òàòèñÿ äî þðèñäèêö³éíèõ îðãàí³â çà çà-
õèñòîì àáî ñàìîñò³éíî çàõèùàòè ñåáå.
Âîäíî÷àñ, ïîòðåáà â çàõèñò³ îõîðîíþâà-
íîãî çàêîíîì ³íòåðåñó ìîæå âèíèêíóòè
íå ëèøå òîä³, êîëè ñòâîðþþòüñÿ îá’ºê-
òèâí³ ïåðåøêîäè â ðåàë³çàö³¿ ³íòåðåñó, à
é çà ïåâíèõ âíóòð³øí³õ òðàíñôîðìàö³é ó
áàæàííÿõ, ñâ³äîìîñò³ ³ ïåðåêîíàííÿõ
ñóá’ºêòà. Ó çâ’ÿçêó ç öèì, âèâåäåííÿ
óí³âåðñàëüíî¿ ï³äñòàâè äëÿ çàõèñòó îõî-
ðîíþâàíèõ çàêîíîì ³íòåðåñ³â âèìàãàº
çâàæàòè íå ëèøå íà îá’ºêòèâí³ (îáñòàâè-
íè ìàòåð³àëüíîãî ñâ³òó), à é íà ñóá’ºê-
òèâí³ (âíóòð³øí³ ïåðåæèâàííÿ ³ âîëÿ
ñóá’ºêòà) ï³äñòàâè, à òîìó ïðîïîíóºìî
âèêîðèñòîâóâàòè ºäèíó óí³âåðñàëüíó
ï³äñòàâó äëÿ çàõèñòó îõîðîíþâàíèõ çà-
êîíîì ³íòåðåñ³â, ÿêà áè, ç îäíîãî áîêó,
âêëþ÷àëà ò³ ä³¿ ñóá’ºêò³â, ÿê³ íå ìîæóòü
áóòè êâàë³ô³êîâàí³ ÿê ïîðóøåííÿ, íåâè-
çíàííÿ òà îñïîðþâàííÿ öèâ³ëüíîãî ïðà-
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âà, àëå îá’ºêòèâíî âèìàãàþòü çàõèñòó, à
ç ³íøîãî — çì³íó ó âíóòð³øí³õ áàæàí-
íÿõ, ñâ³äîìîñò³ ³ ïåðåêîíàííÿõ ñóá’ºêòà.
Òàêîþ çàãàëüíîþ ï³äñòàâîþ ïðîïîíóºìî
ðîçãëÿäàòè ïîòðåáó çàõèñòó îõîðîíþâà-
íîãî çàêîíîì ³íòåðåñó, ùî ìîæå áóòè çó-
ìîâëåíà ñóá’ºêòèâíèìè àáî îá’ºêòèâíè-
ìè ïðè÷èíàìè.

Ó ðàç³ ïîðóøåííÿ ñóá’ºêòèâíîãî öè-
â³ëüíîãî ïðàâà â³äáóâàºòüñÿ çàõèñò íå
ëèøå ïðàâà, à é ³íòåðåñó, ïðî ùî éøëîñÿ
âèùå, áî òàêèé ³íòåðåñ âò³ëþºòüñÿ ó
ñóá’ºêòèâíîìó ïðàâ³, áóäó÷è ïåðåäóìî-
âîþ òà ñòèìóëîì éîãî ³ñíóâàííÿ, à â ðàç³
ïåðåøêîäæàííÿ â ðåàë³çàö³¿ îõîðîíþâà-
íîãî çàêîíîì ³íòåðåñó, íå âèðàæåíîãî â
ïðàâ³, — çàõèñò ëèøå ³íòåðåñó. Àëå ÷è
ìîæëèâèé çàõèñò ëèøå ³íòåðåñó ó âèïàä-
êó ïîðóøåííÿ ïðàâà? Â íàóêîâ³é ë³òåðà-
òóð³ íàâîäÿòüñÿ ïðèêëàäè òàêîãî çàõèñ-
òó. Òàê, íà äóìêó Ò. Â. Ëàìì, ïîçîâ
ñï³ââëàñíèêà ïðî ïåðåâåäåííÿ ïðàâ ³ îáî-
â’ÿçê³â ïîêóïöÿ ÷àñòêè â ïðàâ³ ñï³ëüíî¿
÷àñòêîâî¿ âëàñíîñò³ íà ñåáå (ï. 3 ñò. 250
ÖÊ ÐÔ, ÷. 4 ñò. 362 ÖÊ Óêðà¿íè) íå º çà-
õèñòîì ïîðóøåíîãî ïåðåâàæíîãî ïðàâà,
îñê³ëüêè éîãî âæå íå ìîæíà çä³éñíèòè,
áî ÷àñòêà, ùî ñòàíîâèòü éîãî ïðåäìåò,
âæå ïðîäàíà ³ á³ëüøå íå íàëåæèòü ñï³â-
âëàñíèêó [21]. Ñóìí³âè ùîäî ìîæëèâîñò³
ïåðåâàæíèõ ïðàâ áóòè çàõèùåíèìè òà-
êèìè ñïîñîáàìè çàõèñòó ÿê çì³íà òà ïðè-
ïèíåííÿ ïðàâîâ³äíîøåííÿ âèñëîâëþº òà-
êîæ Â. Â. Áîäíàð [22]. ßê äàë³ ïîÿñíþº
ª. Î. Êðàøåí³íí³êîâ, ó äàíîìó âèïàäêó
â³äáóâàºòüñÿ ðåàë³çàö³ÿ îõîðîíþâàíîãî
çàêîíîì ³íòåðåñó ñï³ââëàñíèêà ïðèâå-
äåííÿì éîãî ó ïîëîæåííÿ, â ÿêîìó â³í
áè çíàõîäèâñÿ, ÿêáè éîãî íå ïîçáàâèëè
íàëåæíîãî éîìó ïåðåâàæíîãî ïðàâà êó-
ï³âë³ [23]. Âèõîäÿ÷è ç òîãî, ùî ïåðåâå-
äåííÿ ïðàâ òà îáîâ’ÿçê³â ïîêóïöÿ º ïðè-
êëàäîì çì³íè ïðàâîâ³äíîøåííÿ â
íàïðÿì³ çì³íè ñóá’ºêòà ïðàâîâ³äíîøåí-
íÿ, ñïðèéíÿòòÿ çàçíà÷åíèõ àðãóìåíò³â
äàëî á ìîæëèâ³ñòü ä³éòè âèñíîâêó, ùî
çì³íà ïðàâîâ³äíîøåííÿ ÿê ñïîñ³á çàõèñ-
òó, â³äïîâ³äíî, ìîæå çàñòîñîâóâàòèñü çà
íàÿâíîñò³ ïîðóøåííÿ ïðàâà, àëå áóòè
ïðè öüîìó ñïîñîáîì çàõèñòó âèêëþ÷íî
îõîðîíþâàíîãî çàêîíîì ³íòåðåñó.

Äåòàëüí³øå ðîçãëÿíåìî ³íø³ íàâåäåí³
â íàóêîâ³é ë³òåðàòóð³ ïðèêëàäè çàõèñòó
îõîðîíþâàíèõ çàêîíîì ³íòåðåñ³â. Äî òà-
êèõ ïîçîâ³â Ò. Â. Ëàìì â³äíîñèòü ïîçîâè
ïðî â³äøêîäóâàííÿ çáèòê³â (íàïðèêëàä,
òèõ, ùî ñïðè÷èíåí³ çíèùåííÿì ðå÷³ àáî
ïðîñòðî÷åííÿì âèêîíàííÿ çîáîâ’ÿçàíü) ³
ïðî ñòÿãíåííÿ íåóñòîéêè òà â³äñîòê³â
[24]. Ó ðàç³ çàäîâîëåííÿ òàêèõ ïîçîâ³â,
ÿê ñòâåðäæóº àâòîð, íå â³äáóâàºòüñÿ â³ä-
íîâëåííÿ ñóá’ºêòèâíîãî ïðàâà âëàñíîñò³
÷åðåç çíèùåííÿ ðå÷³, ÿêå º ï³äñòàâîþ
äëÿ ïðèïèíåííÿ öüîãî ïðàâà (ï. 4 ÷. 1
ñò. 346 ÖÊ Óêðà¿íè), ³, â³äïîâ³äíî, â çà-
ö³êàâëåíî¿ îñîáè âèíèêàº ³íòåðåñ ó â³ä-
íîâëåíí³ ñòàíîâèùà, ÿêå ³ñíóâàëî äî ïî-
ðóøåííÿ. Ïåâíîþ ì³ðîþ â³äð³çíÿºòüñÿ
äóìêà À. Ë. Òêà÷óêà, ÿêèé ââàæàº, ùî ó
âèïàäêó ç ïðèïèíåííÿì ïðàâà âëàñíîñò³
íà ð³÷ ó çâ’ÿçêó ç ¿¿ çíèùåííÿì çàêîí íà-
äàº çàõèñò ïðàâó, ÿêîãî âæå íåìàº, à òî÷-
í³øå, ñòâîðþº ìîæëèâîñò³ äëÿ çàõèñòó
öèâ³ëüíîãî ³íòåðåñó, áî ï³ñëÿ ïðèïèíåí-
íÿ ïðàâà çàëèøàºòüñÿ ³íòåðåñ îñîáè,
ÿê³é íàëåæàëî öå ïðàâî [25]. Ñë³ä ïîãî-
äèòèñÿ ç À. Â. Êîñòðóáîþ, ÿêèé, äîñë³-
äæóþ÷è âêàçàíèé êàçóñ, âèçíàâ, ùî ïðà-
âîïðèïèíÿþ÷³ þðèäè÷í³ ôàêòè (â äàíî-
ìó âèïàäêó çíèùåííÿ ðå÷³) íå ìîæóòü
ïðèïèíÿòè ³ñíóâàííÿ îõîðîíþâàíîãî çà-
êîíîì ³íòåðåñó [26]. Çíèùåííÿ ðå÷³, â³ä-
òàê, º, ç îäíîãî áîêó, ïîðóøåííÿì ïðàâà
âëàñíîñò³ íà ðå÷³, à ç ³íøîãî, — ïðàâî-
ïðèïèíÿþ÷èì þðèäè÷íèì ôàêòîì.

Îòæå, íà äóìêó âèùåçàçíà÷åíèõ àâòî-
ð³â, ïîðóøåííÿ ïðàâà º ï³äñòàâîþ äëÿ çà-
õèñòó îõîðîíþâàíîãî çàêîíîì ³íòåðåñó,
îñê³ëüêè ïðàâî ïåðåñòàº ³ñíóâàòè, à â³ä-
òàê íå ìîæå áóòè çàõèùåíèì. Ïðèºä-
íóºòüñÿ äî ö³º¿ ïîçèö³¿ Ë. Î. ×åãîâàäçå,
âèçíàþ÷è, ùî çàõèñò ïðèïèíåíîãî ïðàâà
íå ìîæå áóòè çä³éñíåíèé [27]. Äàë³ â÷åíà
ñòâåðäæóº, ùî íåìîæëèâ³ñòü â³äíîâëåí-
íÿ ïîøêîäæåíîãî ÷è çíèùåíîãî ñïðè÷è-
íþº òàêîæ íåìîæëèâ³ñòü â³äíîâëåííÿ
ñóá’ºêòèâíîãî öèâ³ëüíîãî ïðàâà, îá’ºê-
òîì ÿêîãî ðàí³øå âèñòóïàëî âòðà÷åíå
áëàãî, à òîìó â³äáóâàºòüñÿ â³äíîâëåííÿ
ñîö³àëüíîãî (ìàéíîâîãî) ïîëîæåííÿ
ñóá’ºêòà, à â³äïîâ³äíî, ³ çàõèñò éîãî ³íòå-
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ðåñó [28]. Ç ö³ºþ ïîçèö³ºþ ìîæíà ïîãî-
äèòèñü ëèøå ÷àñòêîâî ÷åðåç òå, ùî íå ëè-
øå ó â³äíîâëåíí³ ïîðóøåíîãî ïðàâà
ìîæå âèÿâëÿòèñü éîãî çàõèñò. Òàê, ó âè-
ïàäêó îäíîñòîðîííüî¿ â³äìîâè â³ä äîãî-
âîðó â³äáóâàºòüñÿ ïðèïèíåííÿ ïðàâîâ³ä-
íîøåííÿ, ÿêå âèçíàºòüñÿ óí³âåðñàëüíèì
ñïîñîáîì çàõèñòó ÿê öèâ³ëüíèõ ïðàâ, òàê
³ îõîðîíþâàíèõ çàêîíîì ³íòåðåñ³â ó
ñò. 16 ÖÊ Óêðà¿íè, à òàêîæ ÿê ñïîñ³á çà-
õèñòó ìîæå áóòè ñïðÿìîâàíå íå ëèøå íà
â³äíîâëåííÿ ïðàâ, à é íà ïðèïèíåííÿ ïî-
ðóøåííÿ òà íåäîïóùåííÿ ïîäàëüøèõ ïî-
ðóøåíü ó ìàéáóòíüîìó [29]. Öå â³äïî-
â³äàº ïîë³ôóíêö³îíàëüíîìó õàðàêòåðó
çàõèñòó, ³ â³äïîâ³äíî, ï³äòâåðäæóº ìîæ-
ëèâ³ñòü çàõèñòó ð³çíîãî ðîäó öèâ³ëüíèõ
ïðàâ ïðèïèíåííÿì ïðàâîâ³äíîøåííÿ.

Ñèòóàö³ÿ, çà ÿêî¿ ïîðóøåíå ïðàâî ³ñ-
íóº ³ ïðèïèíÿºòüñÿ ëèøå âíàñë³äîê çà-
ñòîñóâàííÿ òàêîãî ñïîñîáó çàõèñòó ÿê
ïðèïèíåííÿ ïðàâîâ³äíîøåííÿ, â³äð³ç-
íÿºòüñÿ â³ä ñèòóàö³¿, çà ÿêî¿ ïîðóøåíå
ïðàâî ïðèïèíÿºòüñÿ âíàñë³äîê âëàñíå

éîãî ïîðóøåííÿ, çîêðåìà íåïðàâîì³ðíî-
ãî çíèùåííÿ ÷è ïîøêîäæåííÿ ìàéíà.
ßêùî â ïåðøîìó âèïàäêó ñòàíîì íà ìî-
ìåíò çàñòîñóâàííÿ ñïîñîáó çàõèñòó öè-
â³ëüíå ïðàâî ³ñíóº, òî â äðóãîìó — í³, ³
â³äïîâ³äíî, çàõèùàòèñü ìàº ³íøå áëàãî,
à ñàìå îõîðîíþâàíèé çàêîíîì ³íòåðåñ,
ÿêèé íå ìîæå áóòè ðåàë³çîâàíèé ïîâíîþ
ì³ðîþ. Àíàëîã³÷íèì ÷èíîì, íå ìîæå âè-
çíàííÿ ïðàâà ÿê ñïîñ³á çàõèñòó, ïåðåäáà-
÷åíèé ï. 1 ÷. 2 ñò. 16 ÖÊ Óêðà¿íè, çàñòî-
ñîâóâàòèñü ùîäî âæå ïðèïèíåíèõ ïðàâ,
áî òîä³ çàõèùàºòüñÿ îõîðîíþâàíèé çàêî-
íîì ³íòåðåñ, ³ ìàº éòèñÿ ïðî ³íøèé ñïî-
ñ³á çàõèñòó — âèçíàííÿ ³íòåðåñó, à íå âè-
çíàííÿ ïðàâà.

Îòæå, ö³ëêîì âèïðàâäàíî ââàæàòè ïå-
ðåâåäåííÿ ïðàâ òà îáîâ’ÿçê³â ïîêóïöÿ çà
÷. 4 ñò. 346 ÖÊ Óêðà¿íè, ùî º ð³çíîâèäîì
çì³íè ïðàâîâ³äíîøåííÿ, ñïîñîáîì çàõèñ-
òó îõîðîíþâàíîãî çàêîíîì ³íòåðåñó, ùî
çàñòîñîâóºòüñÿ ó â³äïîâ³äü íà ïîðóøåííÿ
ïåðåâàæíîãî ïðàâà.
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Ðîìàùåíêî Èâàí. Îñíîâàíèÿ çàùèòû îõðàíÿåìîãî çàêîíîì èíòåðåñà ïóòåì èçìå-
íåíèÿ è ïðåêðàùåíèÿ ïðàâîîòíîøåíèÿ.
Â ñòàòüå ñ èñïîëüçîâàíèåì ëèòåðàòóðíûõ èñòî÷íèêîâ è çàêîíîäàòåëüñòâà èññëåäóåò-

ñÿ ïîíÿòèå îñíîâàíèÿ çàùèòû îõðàíÿåìîãî çàêîíîì èíòåðåñà ïóòåì èçìåíåíèÿ è ïðåê-

ðàùåíèÿ ïðàâîîòíîøåíèÿ. Àâòîð ðàññìàòðèâàåò ñâîéñòâåííûå ïîíÿòèÿì «ïðàâî» è

«èíòåðåñ» îáùèå è ðàçëè÷íûå ïðèçíàêè, ïðèâîäèò ïðèìåðû çàùèòû èíòåðåñîâ è íà îñ-

íîâàíèè ñðàâíèòåëüíî-ïðàâîâîãî àíàëèçà óêàçàííûõ ïîíÿòèé ïðåäëàãàåò îáùåå îñíî-

âàíèå äëÿ çàùèòû îõðàíÿåìîãî çàêîíîì èíòåðåñà.

Êëþ÷åâûå ñëîâà: îñíîâàíèå, îõðàíÿåìûé çàêîíîì èíòåðåñ, èçìåíåíèå ïðàâîîòíîøåíèÿ,

ïðåêðàùåíèå ïðàâîîòíîøåíèÿ.
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Romashchenko Ivan. Grounds for protection of legitimate interest through change and
termination of legal relationship.
The author of the article addresses the issue of the proper grounds for the protection of

legitimate interest through change and termination of legal relationships. The article focuses

on the definition of grounds for the protection of legitimate interest, and how these grounds

correlate with the grounds for the protection of civil rights.

The aim of the research is to establish common and distinctive features of the basis for

protection of civil rights and legitimate interests.

The aurhor gives a description of law provisions where one can find cases of protection of

legitimate interest, e. g. the agreement for the free use of property, as provided by article 834

of the Civil Code of Ukraine, may be dissolved by the property owner when he needs property

for himself.

One of the current discussions in the science of law (jurisprudence) is about the notion of

legitimate interest, and how it should be understood. There are two ways to define it: in a

narrow sense and in a broad sense. In a narrow sense it is regarded as a certain power, which

is not included in the civil right. In a broad sense the interest finds its expression in a civil

right, while being its prerequisite and the purpose of exercise. So, the main difference is that

in case with a broad approach the interest may exist along with the right.

Special attention is then given to whether the grounds for protection of civil rights (violation,

non-recognition and contestation) may be the same for legitimate interests. The author agrees

that it is incorrect to invent a notion «violation of legitimate interest», while contestation and

non-recognition of legitimate interest do may exist. However, still the author alleges that it is

not necessary to include these grounds for the protection of legitimate interest in the

legislation.

The author comes to the conclusion that the ground for the protection of legitimate interest

may be defined considering both objective (material) and subjective (conscious) factors. In

other words, the necessity of protection may be regarded as the sole universal ground for the

protection of legitimate interest.

Therefore, the article explains that the violation of subjective right always implies the

violation of legitimate interest. Also the author analyses whether the violation of subjective

right may be regarded as the sole ground for the protection of legitimate interest, without

protecting any subjective right. Here the following scientific approaches are presented.

For instance, T. V. Lamm opines that the transfer of rights and duties of the buyer is not the

protection of pre-emption right, because the latter does not exist anymore. Ye. O. Kra-

sheninnikov further explaines in this case the protection of legitimate interest of the co-owner

takes place. The views may be summarised in a way that the violation of right is the ground

for the protection of legitimate interest.

Thus, the author comes to the conclusion that the change of legal relationship may be used for

the protection of legitimate interest, but in response to the violation of subjective right.

Keywords: ground, legitimate interest, change of legal relationship, termination of legal

relationship.

36

1/2017

ÖÈÂ²ËÜÍÅ ÏÐÀÂÎ



<<
  /ASCII85EncodePages false
  /AllowTransparency false
  /AutoPositionEPSFiles true
  /AutoRotatePages /None
  /Binding /Left
  /CalGrayProfile (Dot Gain 20%)
  /CalRGBProfile (sRGB IEC61966-2.1)
  /CalCMYKProfile (U.S. Web Coated \050SWOP\051 v2)
  /sRGBProfile (sRGB IEC61966-2.1)
  /CannotEmbedFontPolicy /Error
  /CompatibilityLevel 1.4
  /CompressObjects /Tags
  /CompressPages true
  /ConvertImagesToIndexed true
  /PassThroughJPEGImages true
  /CreateJobTicket false
  /DefaultRenderingIntent /Default
  /DetectBlends true
  /DetectCurves 0.0000
  /ColorConversionStrategy /CMYK
  /DoThumbnails false
  /EmbedAllFonts true
  /EmbedOpenType false
  /ParseICCProfilesInComments true
  /EmbedJobOptions true
  /DSCReportingLevel 0
  /EmitDSCWarnings false
  /EndPage -1
  /ImageMemory 1048576
  /LockDistillerParams false
  /MaxSubsetPct 100
  /Optimize true
  /OPM 1
  /ParseDSCComments true
  /ParseDSCCommentsForDocInfo true
  /PreserveCopyPage true
  /PreserveDICMYKValues true
  /PreserveEPSInfo true
  /PreserveFlatness true
  /PreserveHalftoneInfo false
  /PreserveOPIComments true
  /PreserveOverprintSettings true
  /StartPage 1
  /SubsetFonts true
  /TransferFunctionInfo /Apply
  /UCRandBGInfo /Preserve
  /UsePrologue false
  /ColorSettingsFile ()
  /AlwaysEmbed [ true
  ]
  /NeverEmbed [ true
  ]
  /AntiAliasColorImages false
  /CropColorImages true
  /ColorImageMinResolution 300
  /ColorImageMinResolutionPolicy /OK
  /DownsampleColorImages true
  /ColorImageDownsampleType /Bicubic
  /ColorImageResolution 300
  /ColorImageDepth -1
  /ColorImageMinDownsampleDepth 1
  /ColorImageDownsampleThreshold 1.50000
  /EncodeColorImages true
  /ColorImageFilter /DCTEncode
  /AutoFilterColorImages true
  /ColorImageAutoFilterStrategy /JPEG
  /ColorACSImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /ColorImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /JPEG2000ColorACSImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /JPEG2000ColorImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /AntiAliasGrayImages false
  /CropGrayImages true
  /GrayImageMinResolution 300
  /GrayImageMinResolutionPolicy /OK
  /DownsampleGrayImages true
  /GrayImageDownsampleType /Bicubic
  /GrayImageResolution 300
  /GrayImageDepth -1
  /GrayImageMinDownsampleDepth 2
  /GrayImageDownsampleThreshold 1.50000
  /EncodeGrayImages true
  /GrayImageFilter /DCTEncode
  /AutoFilterGrayImages true
  /GrayImageAutoFilterStrategy /JPEG
  /GrayACSImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /GrayImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /JPEG2000GrayACSImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /JPEG2000GrayImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /AntiAliasMonoImages false
  /CropMonoImages true
  /MonoImageMinResolution 1200
  /MonoImageMinResolutionPolicy /OK
  /DownsampleMonoImages true
  /MonoImageDownsampleType /Bicubic
  /MonoImageResolution 1200
  /MonoImageDepth -1
  /MonoImageDownsampleThreshold 1.50000
  /EncodeMonoImages true
  /MonoImageFilter /CCITTFaxEncode
  /MonoImageDict <<
    /K -1
  >>
  /AllowPSXObjects false
  /CheckCompliance [
    /None
  ]
  /PDFX1aCheck false
  /PDFX3Check false
  /PDFXCompliantPDFOnly false
  /PDFXNoTrimBoxError true
  /PDFXTrimBoxToMediaBoxOffset [
    0.00000
    0.00000
    0.00000
    0.00000
  ]
  /PDFXSetBleedBoxToMediaBox true
  /PDFXBleedBoxToTrimBoxOffset [
    0.00000
    0.00000
    0.00000
    0.00000
  ]
  /PDFXOutputIntentProfile ()
  /PDFXOutputConditionIdentifier ()
  /PDFXOutputCondition ()
  /PDFXRegistryName ()
  /PDFXTrapped /False

  /CreateJDFFile false
  /Description <<

    /BGR <>
    /CHS <FEFF4f7f75288fd94e9b8bbe5b9a521b5efa7684002000410064006f006200650020005000440046002065876863900275284e8e9ad88d2891cf76845370524d53705237300260a853ef4ee54f7f75280020004100630072006f0062006100740020548c002000410064006f00620065002000520065006100640065007200200035002e003000204ee553ca66f49ad87248672c676562535f00521b5efa768400200050004400460020658768633002>
    /CHT <FEFF4f7f752890194e9b8a2d7f6e5efa7acb7684002000410064006f006200650020005000440046002065874ef69069752865bc9ad854c18cea76845370524d5370523786557406300260a853ef4ee54f7f75280020004100630072006f0062006100740020548c002000410064006f00620065002000520065006100640065007200200035002e003000204ee553ca66f49ad87248672c4f86958b555f5df25efa7acb76840020005000440046002065874ef63002>
    /CZE <>
    /DAN <>
    /DEU <>
    /ESP <>
    /ETI <>
    /FRA <>
    /GRE <>

    /HRV (Za stvaranje Adobe PDF dokumenata najpogodnijih za visokokvalitetni ispis prije tiskanja koristite ove postavke.  Stvoreni PDF dokumenti mogu se otvoriti Acrobat i Adobe Reader 5.0 i kasnijim verzijama.)
    /HUN <>
    /ITA <>
    /JPN <FEFF9ad854c18cea306a30d730ea30d730ec30b951fa529b7528002000410064006f0062006500200050004400460020658766f8306e4f5c6210306b4f7f75283057307e305930023053306e8a2d5b9a30674f5c62103055308c305f0020005000440046002030d530a130a430eb306f3001004100630072006f0062006100740020304a30883073002000410064006f00620065002000520065006100640065007200200035002e003000204ee5964d3067958b304f30533068304c3067304d307e305930023053306e8a2d5b9a306b306f30d530a930f330c8306e57cb30818fbc307f304c5fc59808306730593002>
    /KOR <FEFFc7740020c124c815c7440020c0acc6a9d558c5ec0020ace0d488c9c80020c2dcd5d80020c778c1c4c5d00020ac00c7a50020c801d569d55c002000410064006f0062006500200050004400460020bb38c11cb97c0020c791c131d569b2c8b2e4002e0020c774b807ac8c0020c791c131b41c00200050004400460020bb38c11cb2940020004100630072006f0062006100740020bc0f002000410064006f00620065002000520065006100640065007200200035002e00300020c774c0c1c5d0c11c0020c5f40020c2180020c788c2b5b2c8b2e4002e>
    /LTH <>
    /LVI <>
    /NLD (Gebruik deze instellingen om Adobe PDF-documenten te maken die zijn geoptimaliseerd voor prepress-afdrukken van hoge kwaliteit. De gemaakte PDF-documenten kunnen worden geopend met Acrobat en Adobe Reader 5.0 en hoger.)
    /NOR <>
    /POL <>
    /PTB <>
    /RUM <>
    /RUS <>
    /SKY <>
    /SLV <>
    /SUO <>
    /SVE <>
    /TUR <>
    /UKR <>
    /ENU (Use these settings to create Adobe PDF documents best suited for high-quality prepress printing.  Created PDF documents can be opened with Acrobat and Adobe Reader 5.0 and later.)
  >>
  /Namespace [
    (Adobe)
    (Common)
    (1.0)
  ]
  /OtherNamespaces [
    <<
      /AsReaderSpreads false
      /CropImagesToFrames true
      /ErrorControl /WarnAndContinue
      /FlattenerIgnoreSpreadOverrides false
      /IncludeGuidesGrids false
      /IncludeNonPrinting false
      /IncludeSlug false
      /Namespace [
        (Adobe)
        (InDesign)
        (4.0)
      ]
      /OmitPlacedBitmaps false
      /OmitPlacedEPS false
      /OmitPlacedPDF false
      /SimulateOverprint /Legacy
    >>
    <<
      /AddBleedMarks false
      /AddColorBars false
      /AddCropMarks false
      /AddPageInfo false
      /AddRegMarks false
      /ConvertColors /ConvertToCMYK
      /DestinationProfileName ()
      /DestinationProfileSelector /DocumentCMYK
      /Downsample16BitImages true
      /FlattenerPreset <<
        /PresetSelector /MediumResolution
      >>
      /FormElements false
      /GenerateStructure false
      /IncludeBookmarks false
      /IncludeHyperlinks false
      /IncludeInteractive false
      /IncludeLayers false
      /IncludeProfiles false
      /MultimediaHandling /UseObjectSettings
      /Namespace [
        (Adobe)
        (CreativeSuite)
        (2.0)
      ]
      /PDFXOutputIntentProfileSelector /DocumentCMYK
      /PreserveEditing true
      /UntaggedCMYKHandling /LeaveUntagged
      /UntaggedRGBHandling /UseDocumentProfile
      /UseDocumentBleed false
    >>
  ]
>> setdistillerparams
<<
  /HWResolution [2400 2400]
  /PageSize [612.000 792.000]
>> setpagedevice




