
Íàä³ÿ Ì³ëîâñüêà,
êàíäèäàò þðèäè÷íèõ íàóê, äîöåíò,
íàóêîâèé ñï³âðîá³òíèê Íàóêîâî-äîñë³äíîãî
³íñòèòóòó ïðèâàòíîãî ïðàâà ³ ï³äïðèºìíèöòâà
³ìåí³ àêàäåì³êà Ô. Ã. Áóð÷àêà ÍÀÏðÍ Óêðà¿íè

ДОГОВІРНА ВІДПОВІДАЛЬНІСТЬ СТОРІН
У ЗОБОВ’ЯЗАННЯХ ЗІ СТРАХУВАННЯ

Ó íàóêîâ³é ñòàòò³ àíàë³çóþòüñÿ îñîáëèâîñò³ äîãîâ³ðíî¿ â³äïîâ³äàëüíîñò³ ó÷àñíèê³â
ñòðàõîâèõ ïðàâîâ³äíîñèí ÿê ð³çíîâèäó öèâ³ëüíî-ïðàâîâî¿ â³äïîâ³äàëüíîñò³, ÿêà âèíèêàº
â ðàìêàõ óæå ³ñíóþ÷îãî äîãîâ³ðíîãî çîáîâ’ÿçàííÿ, äå ÷³òêî âèçíà÷åí³ áîðæíèê ³ êðåäè-
òîð, à òàêîæ ¿õí³ ïðàâà é îáîâ’ÿçêè. Ðîçìåæîâóºòüñÿ äîãîâ³ðíà â³äïîâ³äàëüí³ñòü òà çà-
ñîáè îïåðàòèâíîãî âïëèâó (îïåðàòèâí³ ñàíêö³¿), äîñë³äæóþòüñÿ ï³äñòàâè òà óìîâè äî-
ãîâ³ðíî¿ â³äïîâ³äàëüíîñò³ ó çîáîâ’ÿçàííÿõ ç³ ñòðàõóâàííÿ.
Êëþ÷îâ³ ñëîâà: äîãîâîðè ñòðàõóâàííÿ, äîãîâ³ðíà â³äïîâ³äàëüí³ñòü, öèâ³ëüíî-ïðàâîâà
â³äïîâ³äàëüí³ñòü, ñòðàõîâèê, ñòðàõóâàëüíèê, íåâèêîíàííÿ, íåíàëåæíå âèêîíàííÿ, çàñî-
áè îïåðàòèâíîãî âïëèâó.

Ñòðàõóâàííÿ ÿâëÿº ñîáîþ âèä öèâ³ëü-
íî-ïðàâîâèõ â³äíîñèí ùîäî çàõèñòó ìàé-
íîâèõ ³íòåðåñ³â ô³çè÷íèõ òà þðèäè÷íèõ
îñ³á ó ðàç³ íàñòàííÿ ïåâíèõ ïîä³é (ñòðà-
õîâèõ âèïàäê³â), âèçíà÷åíèõ äîãîâîðîì
ñòðàõóâàííÿ àáî ÷èííèì çàêîíîäàâ-
ñòâîì, çà ðàõóíîê ãðîøîâèõ ôîíä³â, ùî
ôîðìóþòüñÿ øëÿõîì ñïëàòè ô³çè÷íèìè
òà þðèäè÷íèìè îñîáàìè ñòðàõîâèõ ïëà-
òåæ³â.

Çã³äíî ç³ ñò. 979 Öèâ³ëüíîãî êîäåêñó
Óêðà¿íè (äàë³ — ÖÊ Óêðà¿íè) [1] ï³ä äî-
ãîâîðîì ñòðàõóâàííÿ ðîçóì³ºòüñÿ òàêèé
äîãîâ³ð, çà ÿêèì îäíà ñòîðîíà (ñòðàõî-
âèê) çîáîâ’ÿçóºòüñÿ ó ðàç³ íàñòàííÿ ïåâ-
íî¿ ïîä³¿ (ñòðàõîâîãî âèïàäêó) âèïëàòèòè
äðóã³é ñòîðîí³ (ñòðàõóâàëüíèêîâ³) àáî ³í-
ø³é îñîá³, âèçíà÷åí³é ó äîãîâîð³, ãðîøî-
âó ñóìó (ñòðàõîâó âèïëàòó), à ñòðàõó-
âàëüíèê çîáîâ’ÿçóºòüñÿ ñïëà÷óâàòè ñòðà-
õîâ³ ïëàòåæ³ òà âèêîíóâàòè ³íø³ óìîâè
äîãîâîðó. Ó ñâîþ ÷åðãó, íåâèêîíàííÿ ÷è
íåíàëåæíå âèêîíàííÿ óìîâ äîãîâîðó
ñòðàõóâàííÿ òÿãíå çà ñîáîþ íàñòàííÿ öè-
â³ëüíî¿ â³äïîâ³äàëüíîñò³, çàñòîñóâàííÿ
ÿêî¿ º îäíèì ç³ ñïîñîá³â çàõèñòó ïîðóøå-
íèõ ïðàâ òà ³íòåðåñ³â.

Ñóòí³ñòü öèâ³ëüíî-ïðàâîâî¿ â³äïîâ³-
äàëüíîñò³ ïðîÿâëÿºòüñÿ ÿê: ñàíêö³ÿ, ïî-
êàðàííÿ, çäàòí³ñòü ïåðåòåðï³òè, ðåàêö³ÿ
íà ïðàâîïîðóøåííÿ òîùî [2, ñ. 130], à
òàêîæ ÿê ãàðàíò³ÿ çàáåçïå÷åííÿ îõîðîí-

íîãî ³íñòèòóòó ïðàâà, ùî âèêîíóº îõî-
ðîííó ôóíêö³þ ³ ñêëàäàºòüñÿ ç äâîõ
âçàºìîïîâ’ÿçàíèõ ³ âçàºìîçàáåçïå÷ó-
âàëüíèõ åëåìåíò³â: 1) êîìïåíñàö³éíîãî
âïëèâó; 2) øòðàôíîãî (ðåãðåñèâíîãî)
âïëèâó [3, ñ. 5].

Åôåêòèâí³ñòü öèâ³ëüíî-ïðàâîâî¿ â³ä-
ïîâ³äàëüíîñò³ çàëåæèòü, ïåðåäóñ³ì, â³ä ¿¿
çàñòîñóâàííÿ äî êîíêðåòíèõ ó÷àñíèê³â
ñòðàõîâèõ ïðàâîâ³äíîñèí, âèííèõ ó ïî-
ðóøåíí³ óìîâ äîãîâîðó ñòðàõóâàííÿ. Êå-
ðóþ÷èñü ïðèíöèïîì äèñïîçèòèâíîñò³,
âëàñòèâèì ÿê öèâ³ëüíîìó ïðàâó â ö³ëî-
ìó, òàê ³ îêðåìèì éîãî ³íñòèòóòàì, à
ñàìå äîãîâîðàì ñòðàõóâàííÿ, ïîòåðï³ëà
ñòîðîíà ñàìîñò³éíî âèð³øóº, çàñòîñîâó-
âàòè ÷è íå çàñòîñîâóâàòè ì³ðè â³äïî-
â³äàëüíîñò³ äî ïðàâîïîðóøíèêà. Òîáòî
çàñòîñóâàííÿ ìàéíîâèõ ³ íåìàéíîâèõ
ñàíêö³é, ó òîìó ÷èñë³ â³äïîâ³äàëüíîñò³,
çà ÷èííèì çàêîíîäàâñòâîì º ïðàâîì, à íå
îáîâ’ÿçêîì ñóá’ºêò³â öèâ³ëüíèõ ïðàâî-
â³äíîñèí [4, c. 68].

Ïèòàííÿì, ïðèñâÿ÷åíèì ñòðàõîâèì
â³äíîñèíàì, ïðèä³ëÿëè ñâîþ óâàãó òàê³
íàóêîâö³, ÿê Â. Ï. ßí³øåí, Î. Â. Ãðè-
íþê, Í. Á. Ïàöóð³ÿ, Â. Ñ. Áºëèõ,
². Â. Êðèâîøåºâ, Â. Þ. Àáðàìîâ òà ³íø³.
Ó ïðàöÿõ Í. Â. Áåçñìåðòíî¿, Ì. ². Áðà-
ã³íñüêîãî, Ñ. Ì. Áðàòóñÿ, Þ. Î. Çà³êè,
Ë. Ë. Ê³íàùóê, Î. Ñ. Êðàñ³ëüí³êîâî¿,
Þ. À. Êóë³íè, Î. Î. Êóëü÷³é, Â. Â. Ëóöÿ,

19

2–3/2017

ÖÈÂ²ËÜÍÅ ÏÐÀÂÎ



Â. Ì. Íèêèôîðàêà, Ã. Ë. Ïåíäÿãè,
Ð. Â. Ñîáîòíèêà, ß. Î. ×àï³÷àäçå òà ³í-
øèõ ïåâíèì ÷èíîì â³äîáðàæåíî ïèòàííÿ
ïðàâîâèõ íàñë³äê³â ïîðóøåííÿ ñòîðîíà-
ìè äîãîâîð³â ñòðàõóâàííÿ âçÿòèõ íà ñåáå
çîáîâ’ÿçàíü. Îäíàê äîñë³äæåíü, ÿê³ êîì-
ïëåêñíî, ÿê ç òåîðåòè÷íèõ, òàê ³ ç ïðàê-
òè÷íèõ ïîçèö³é, ðîçãëÿäàëè á îñîáëè-
âîñò³ äîãîâ³ðíî¿ â³äïîâ³äàëüíîñò³ ñòîð³í
ó ñòðàõîâèõ çîáîâ’ÿçàííÿõ, íå ïðîâîäè-
ëîñÿ.

Ìåòîþ íàóêîâî¿ ñòàòò³ º âñòàíîâëåííÿ
îñîáëèâîñòåé ñàìå äîãîâ³ðíî¿ â³äïîâ³-
äàëüíîñò³ ÿê ð³çíîâèäó öèâ³ëüíî-ïðàâî-
âî¿ â³äïîâ³äàëüíîñò³ ñòîð³í ó çîáîâ’ÿçàí-
íÿõ ç³ ñòðàõóâàííÿ, àäæå äîãîâ³ðíà â³ä-
ïîâ³äàëüí³ñòü ó÷àñíèê³â ñòðàõîâèõ
ïðàâîâ³äíîñèí âèíèêàº â ðàìêàõ óæå
³ñíóþ÷îãî äîãîâ³ðíîãî çîáîâ’ÿçàííÿ, äå
÷³òêî âèçíà÷åí³ áîðæíèê ³ êðåäèòîð, à
òàêîæ ¿õí³ ïðàâà é îáîâ’ÿçêè.

Â þðèäè÷í³é ë³òåðàòóð³ ï³ä äîãîâ³ð-
íîþ â³äïîâ³äàëüí³ñòþ ïðîïîíóºòüñÿ ðî-
çóì³òè â³äøêîäóâàííÿ çáèòê³â, ñïëàòó
íåóñòîéêè, âòðàòó çàâäàòêó àáî ïîçáàâ-
ëåííÿ ñóá’ºêòèâíîãî ïðàâà çà íåâèêîíàí-
íÿ àáî íåíàëåæíå âèêîíàííÿ çîáîâ’ÿçàí-
íÿ, ÿêå âèíèêëî ç äîãîâîðó [5, c. 196].
Á³ëüøå òîãî, ³ñíóþòü äóìêè, ùî äîãîâ³ð-
íà â³äïîâ³äàëüí³ñòü ïðîÿâëÿºòüñÿ ñàìå ó
ïðèºäíàíí³ äî ïîðóøåíîãî îáîâ’ÿçêó äî-
äàòêîâîãî îáîâ’ÿçêó äëÿ ïîðóøíèêà, çà
ÿêèì â³í ïîçáàâëÿºòüñÿ ìàéíîâîãî áëà-
ãà, íå îòðèìóþ÷è íàòîì³ñòü ³íøî¿ êîì-
ïåíñàö³¿ [6, c. 213—214]. Îäíàê, íà äóì-
êó Î. Ñ. Ãðèøêà, ïîðóøåííÿ äîãîâ³ðíîãî
çîáîâ’ÿçàííÿ º ñàìîñò³éíîþ êàòåãîð³ºþ,
ùî ìîæå ðîçãëÿäàòèñÿ ó äåê³ëüêîõ çíà-
÷åííÿõ: à) ÿê ïîâåä³íêà îñîáè, ÿêîþ âîíà
ïîðóøóº çîáîâ’ÿçàííÿ, ùî âèíèêëî íà
ï³äñòàâ³ äîãîâîðó; á) ÿê ñïåöèô³÷íèé
ñòàí äîãîâ³ðíîãî ïðàâîâ³äíîøåííÿ, ùî
âèíèê ó ðåçóëüòàò³ òàêî¿ ïðîòèïðàâíî¿
ïîâåä³íêè; â) ÿê ï³äñòàä³ÿ äîãîâ³ðíîãî
çîáîâ’ÿçàííÿ; ã) ÿê âèçíà÷åíèé ó ÷àñ³ ìî-
ìåíò, ç íàñòàííÿì ÿêîãî çîáîâ’ÿçàííÿ º
ïîðóøåíèì; ´) ÿê ï³äñòàâà çàñòîñóâàííÿ
ïåðåäáà÷åíèõ äîãîâîðîì òà/àáî çàêîíîì
ñïîñîá³â ïðàâîâîãî çàõèñòó [7, ñ. 33].

Â³äîìî, ùî âèêîíàííÿ äîãîâ³ðíèõ çî-
áîâ’ÿçàíü ï³äïîðÿäêîâóºòüñÿ ïåâíèì çà-
ãàëüíèì âèìîãàì (çàñàäàì), â³äïîâ³äíî

äî ÿêèõ áóäóºòüñÿ ïðàâîâå ðåãóëþâàííÿ
ïðîöåñó çä³éñíåííÿ ñóá’ºêòèâíèõ ïðàâ
òà âèêîíàííÿ îáîâ’ÿçê³â ñòîð³í ó çîáîâ’ÿ-
çàëüíèõ ïðàâîâ³äíîñèíàõ. Ñàìå òîìó äî
ïðèíöèï³â âèêîíàííÿ çîáîâ’ÿçàíü â þðè-
äè÷í³é ë³òåðàòóð³ ïðèéíÿòî â³äíîñèòè:
à) íàëåæíå âèêîíàííÿ; á) íåäîïóñòè-
ì³ñòü îäíîñòîðîííüî¿ â³äìîâè â³ä âèêî-
íàííÿ çîáîâ’ÿçàííÿ; â) ðåàëüíå âèêîíàí-
íÿ; ã) åêîíîì³÷í³ñòü âèêîíàííÿ; ´) ðî-
çóìí³ñòü òà äîáðîñîâ³ñí³ñòü [8, ñ. 99].
Òàê, â³äïîâ³äíî äî ñò. 526 ÖÊ Óêðà¿íè òà
÷. 1 ñò. 193 Ãîñïîäàðñüêîãî êîäåêñó
Óêðà¿íè (äàë³ — ÃÊ Óêðà¿íè) [9] çîáîâ’ÿ-
çàííÿ ìàº âèêîíóâàòèñü íàëåæíèì ÷è-
íîì â³äïîâ³äíî äî óìîâ äîãîâîðó òà âè-
ìîã öèõ êîäåêñ³â, ³íøèõ ïðàâîâèõ àêò³â,
à çà â³äñóòíîñò³ òàêèõ óìîâ òà âè-
ìîã — â³äïîâ³äíî äî çâè÷à¿â ä³ëîâîãî
îáîðîòó àáî ³íøèõ âèìîã, ùî çàçâè÷àé
ñòàâëÿòüñÿ.

Ïîðóøåííÿ ñóá’ºêòàìè äîãîâ³ðíèõ çî-
áîâ’ÿçàíü ìîæå ðîçãëÿäàòèñÿ àáî ÿê íå-
íàëåæíå âèêîíàííÿ, àáî ÿê íåâèêîíàííÿ
äîãîâ³ðíèõ çîáîâ’ÿçàíü (ñò. 610 ÖÊ
Óêðà¿íè). Ó ñâîþ ÷åðãó, àíàë³çóþ÷è
ñòðàõîâå çàêîíîäàâñòâî ç öüîãî ïèòàííÿ,
ï³ä ïîðóøåííÿì äîãîâ³ðíèõ óìîâ ñòðàõó-
âàííÿ ñë³ä ðîçóì³òè â³äõèëåííÿ ñòîðîíè
(íàé÷àñò³øå ñòðàõîâèêà, à ó ïåâíèõ âè-
ïàäêàõ — òðåòüî¿ îñîáè, íà ÿêó ñòðàõî-
âèêîì ïîêëàäåíî âèêîíàííÿ çîáîâ’ÿçàí-
íÿ ïðè ïåðåñòðàõóâàíí³, àáî ñòðàõóâàëü-
íèêà) ïðè â÷èíåíí³ íåþ ä³é (÷è óòðèìàí-
í³ â³ä ¿õ â÷èíåííÿ) â³ä ïðàâèë, â³äïîâ³ä-
íî äî ÿêèõ ìàº âèêîíóâàòèñÿ çîáîâ’ÿçàí-
íÿ çã³äíî ç³ ñò. 526 ÖÊ Óêðà¿íè, òîáòî
â³ä óìîâ âèêîíàííÿ çà áóäü-ÿêèõ ç åëå-
ìåíò³â íàëåæíîãî âèêîíàííÿ äîãîâ³ðíî-
ãî çîáîâ’ÿçàííÿ.

Çàëåæíî â³ä ð³çíîìàí³òíèõ êëàñè-
ô³êàö³éíèõ ï³äñòàâ ïðàâîâ³ íàñë³äêè ïî-
ðóøåííÿ äîãîâ³ðíèõ çîáîâ’ÿçàíü ç³ ñòðà-
õóâàííÿ ìîæíà ïîä³ëèòè íà: çàêîíí³
(âñòàíîâëåí³ ÖÊ Óêðà¿íè òà ³íøèìè àê-
òàìè öèâ³ëüíîãî çàêîíîäàâñòâà) òà äîãî-
â³ðí³ (ïåðåäáà÷åí³ êîíêðåòíèìè äîãîâ³ð-
íèìè óìîâàìè); ò³, ùî º òàêèìè çàâæäè
(ñïëàòà íåóñòîéêè, â³äøêîäóâàííÿ çáèò-
ê³â), òà ò³, ùî ìîæóòü áóòè ïðàâîâèìè
íàñë³äêàìè ³íøèõ þðèäè÷íèõ ôàêò³â
(çì³íà óìîâ äîãîâîðó ñòðàõóâàííÿ);
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ò³, äëÿ íàñòàííÿ ÿêèõ äîñòàòíüî ñàìîãî
ôàêòó ïîðóøåííÿ äîãîâ³ðíîãî çîáîâ’ÿ-
çàííÿ, òà ò³, ùî âèíèêàþòü ëèøå çà íà-
ÿâíîñò³ ïåâíèõ óìîâ (öèâ³ëüíî-ïðàâîâà
â³äïîâ³äàëüí³ñòü); ò³, ùî çàëåæàòü â³ä
âîëåâèÿâëåííÿ ò³ëüêè îäí³º¿ ñòîðîíè äî-
ãîâîðó (ïðîùåííÿ áîðãó, îäíîñòîðîííÿ
â³äìîâà), òà ò³, ùî íàñòàþòü çà äîìîâëå-
í³ñòþ ñòîð³í.

Â þðèäè÷í³é ë³òåðàòóð³ ñåðåä âèä³â
ïîðóøåííÿ äîãîâ³ðíîãî çîáîâ’ÿçàííÿ íàé-
ïîøèðåí³øèì º éîãî ïðîñòðî÷åííÿ. Â³ä-
ïîâ³äíî äî ÷àñòèí 1 ³ 4 ñò. 612 ÖÊ Óêðà¿-
íè òà ÷. 3 ñò. 220 ÃÊ Óêðà¿íè áîðæíèê
ââàæàºòüñÿ òàêèì, ùî ïðîñòðî÷èâ, ÿêùî
â³í íå ïðèñòóïèâ äî âèêîíàííÿ çîáîâ’ÿ-
çàííÿ àáî íå âèêîíàâ éîãî ó ñòðîê, âñòà-
íîâëåíèé äîãîâîðîì ÷è çàêîíîì. Ïðîñ-
òðî÷åííÿ áîðæíèêà íå íàñòàº, ÿêùî
çîáîâ’ÿçàííÿ íå ìîæå áóòè âèêîíàíå âíà-
ñë³äîê ïðîñòðî÷åííÿ êðåäèòîðà.

Ïðî ïðîñòðî÷åííÿ êðåäèòîðà â çîáî-
â’ÿçàíí³ çàêîíîäàâåöü âåäå ìîâó é ó ñòàò-
òÿõ 613 ÖÊ Óêðà¿íè ³ 221 ÃÊ Óêðà¿íè.
Êðåäèòîð ââàæàºòüñÿ òàêèì, ùî ïðî-
ñòðî÷èâ âèêîíàííÿ çîáîâ’ÿçàííÿ, ÿêùî
â³í â³äìîâèâñÿ ïðèéíÿòè íàëåæíå âèêî-
íàííÿ, çàïðîïîíîâàíå áîðæíèêîì, àáî
íå â÷èíèâ ä³é, ùî âñòàíîâëåí³ äîãîâî-
ðîì, àêòàìè öèâ³ëüíîãî çàêîíîäàâñòâà
÷è âèïëèâàþòü ³ç ñóò³ çîáîâ’ÿçàííÿ àáî
çâè÷à¿â ä³ëîâîãî îáîðîòó, äî â÷èíåííÿ
ÿêèõ áîðæíèê íå ì³ã âèêîíàòè ñâîãî îáî-
â’ÿçêó. Êð³ì öüîãî, â³äïîâ³äíî äî ÷. 4
ñò. 545 ÖÊ Óêðà¿íè, êðåäèòîð ââàæàºòü-
ñÿ òàêèì, ùî ïðîñòðî÷èâ çîáîâ’ÿçàííÿ ó
ðàç³ â³äìîâè ïîâåðíóòè áîðãîâèé äîêó-
ìåíò àáî âèäàòè ðîçïèñêó. Òàê, ÿêùî ó
ðàç³ íàñòàííÿ ñòðàõîâîãî âèïàäêó ñòðà-
õóâàëüíèê ó âñòàíîâëåíèé äîãîâîðîì
ñòðîê ïîâ³äîìèâ ñòðàõîâèêà, à îñòàíí³é
íå ïî÷àâ âæèâàòè çàõîä³â ùîäî îôîðì-
ëåííÿ âñ³õ íåîáõ³äíèõ äîêóìåíò³â äëÿ
ñâîº÷àñíîãî çä³éñíåííÿ ñòðàõîâî¿ âèïëà-
òè ñòðàõóâàëüíèêîâ³, ïðîñòðî÷åííÿ ñë³ä
ââàæàòè òàêèì, ùî íàñòàëî ñàìå ç âèíè
êðåäèòîðà. Ñòðàõóâàëüíèê, â ñâîþ ÷åðãó,
ìîæå çàòðèìàòè íàäàííÿ ñòðàõîâèêîâ³
³íôîðìàö³¿ ùîäî áóäü-ÿêèõ çì³í ñòðàõî-
âîãî ðèçèêó.

Îá’ºêòèâíîþ óìîâîþ öèâ³ëüíî-ïðàâî-
âî¿ â³äïîâ³äàëüíîñò³ áîðæíèêà (ñòðàõî-

âèêà) çà ïðîñòðî÷åííÿ âèêîíàííÿ íèì
îáîâ’ÿçêó º âñòàíîâëåííÿ ïðè÷èííîãî
çâ’ÿçêó ì³æ ïðîñòðî÷åííÿì áîðæíèêà òà
çáèòêàìè, ÿê³ âèíèêëè ó êðåäèòîðà
(ñòðàõóâàëüíèêà) ó ðåçóëüòàò³ ïðîñòðî-
÷åííÿ. Àäæå ïðàâèëüíå âèÿâëåííÿ ïðè-
÷èí øêîäè, ùî âèíèêëà, äîçâîëèòü âñòà-
íîâèòè êîëî â³äïîâ³äàëüíèõ îñ³á, à
òàêîæ ñïðèÿòèìå âèçíà÷åííþ é ³íøèõ
ìåæ â³äïîâ³äàëüíîñò³.

Êð³ì öüîãî, óìîâîþ öèâ³ëüíî-ïðàâî-
âî¿ â³äïîâ³äàëüíîñò³ çà ïîðóøåííÿ äîãî-
â³ðíèõ çîáîâ’ÿçàíü ó ö³ëîìó ³ çà ïîðó-
øåííÿ äîãîâ³ðíèõ çîáîâ’ÿçàíü ç³ ñòðà-
õóâàííÿ çîêðåìà º âèíà ïðàâîïîðóøíè-
êà. Îäíàê îñîáëèâ³ñòü â³äïîâ³äàëüíîñò³
áîðæíèêà çà ïîðóøåííÿ ãðîøîâîãî çî-
áîâ’ÿçàííÿ çà äîãîâîðîì ñòðàõóâàííÿ (íà
â³äì³íó â³ä çàãàëüíîãî ïðàâèëà ùîäî öè-
â³ëüíî-ïðàâîâî¿ â³äïîâ³äàëüíîñò³, ÿêà
íàñòàº çà íàÿâíîñò³ âèíè) ïîëÿãàº â òî-
ìó, ùî òàêà â³äïîâ³äàëüí³ñòü ìîæå íà-
ñòàòè é çà â³äñóòíîñò³ âèíè ñàìîãî ïëàò-
íèêà. Àäæå ïîñèëàííÿ áîðæíèêà íà
â³äñóòí³ñòü ãðîøîâèõ êîøò³â íå çâ³ëüíÿ-
þòü éîãî â³ä â³äïîâ³äàëüíîñò³ çà ïðîñòðî-
÷åííÿ ãðîøîâîãî çîáîâ’ÿçàííÿ ³, â ñâîþ
÷åðãó, òÿãíóòü çà ñîáîþ íåâèã³äí³ ïðàâî-
â³ íàñë³äêè, çîêðåìà ðîç³ðâàííÿ äîãîâî-
ðó ñòðàõóâàííÿ. Âêàçàí³ âèïàäêè îõîï-
ëþþòüñÿ ïîíÿòòÿì áåçâèííî¿ â³äïîâ³-
äàëüíîñò³, ñóòí³ñòü ÿêî¿ ïîëÿãàº â òîìó,
ùî â íàÿâíîñò³ º ³ ïðîòèïðàâí³ ä³¿, ³ øêî-
äà, çàâäàíà ïåâí³é îñîá³, ³ íàâ³òü ïðè÷èí-
íèé çâ’ÿçîê ì³æ ä³ÿìè òà øêîäîþ, àëå
íåìàº âèíè.

ßê â³äîìî, çàãàëüíîþ ôîðìîþ öèâ³ëü-
íî-ïðàâîâî¿ â³äïîâ³äàëüíîñò³ çà ïîðó-
øåííÿ çîáîâ’ÿçàíü º â³äøêîäóâàííÿ
çáèòê³â. Ñòðàõîâèì çàêîíîäàâñòâîì ñïå-
ö³àëüíî îáóìîâëþþòüñÿ îêðåì³ âèïàäêè,
êîëè òà ÷è ³íøà ñòîðîíà íåñå â³äïî-
â³äàëüí³ñòü ó ôîðì³ â³äøêîäóâàííÿ çáèò-
ê³â. Òàê, â³äïîâ³äíî äî ñò. 991 ÖÊ Óêðà¿-
íè ïðè íåâèêîíàíí³ ñòðàõóâàëüíèêîì
àáî âèãîäîíàáóâà÷åì îáîâ’ÿçê³â, ïåðåä-
áà÷åíèõ ÷. 1 ö³º¿ ñòàòò³, ñòðàõîâèê ìàº
ïðàâî âèìàãàòè ðîç³ðâàííÿ äîãîâîðó
ñòðàõóâàííÿ òà â³äøêîäóâàííÿ çáèòê³â,
çàïîä³ÿíèõ ðîç³ðâàííÿì äîãîâîðó. Ó öüî-
ìó âèïàäêó çàñòîñóâàííÿ â³äøêîäóâàííÿ
çáèòê³â ÿê óí³âåðñàëüíî¿ ì³ðè öèâ³ëüíî-
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ïðàâîâî¿ â³äïîâ³äàëüíîñò³ íåîáõ³äíî ðîç-
ãëÿäàòè ÿê îêðåìèé âèïàäîê íàñë³äê³â
çì³íè òà ðîç³ðâàííÿ äîãîâîðó. Òàêå æ
ïðàâî íà ðîç³ðâàííÿ äîãîâîðó ÷è çì³íè
óìîâ äîãîâîðó ìàº ñòðàõóâàëüíèê ó ðàç³
íåäîòðèìàííÿ ñòðàõîâèêîì òàºìíèö³
ñòðàõóâàííÿ. Â³äïîâ³äàëüí³ñòü ñòðàõó-
âàëüíèêà ó âèãëÿä³ â³äøêîäóâàííÿ çáèò-
ê³â âèíèêàº ó ðàç³ íåâèêîíàííÿ îñòàíí³ì
âèìîãè íåãàéíîãî ïîâ³äîìëåííÿ ïðî âñ³
çì³íè â îáñòàâèíàõ, ïðî ÿê³ áóëî âêàçàíî
ñòðàõîâèêó ïðè óêëàäàíí³ äîãîâîðó, ÿê-
ùî ö³ îáñòàâèíè ñóòòºâî âïëèâàþòü íà
ðîçì³ð ñòðàõîâîãî â³äøêîäóâàííÿ.

Êð³ì öüîãî, â ñòðàõîâèõ ïðàâîâ³äíî-
ñèíàõ â³äîì³ âèïàäêè çàêîííîãî îáìå-
æåííÿ â³äïîâ³äàëüíîñò³ ñòîðîíè, ùî ïî-
ðóøèëà çîáîâ’ÿçàííÿ, ò³ëüêè ñòÿãíåí-
íÿì ðåàëüíèõ çáèòê³â. Öå â³äáóâàºòüñÿ â
ðàç³ ïîðóøåííÿ ñòðàõóâàëüíèêîì ñâîãî
çîáîâ’ÿçàííÿ ïîâ³äîìëÿòè ñòðàõîâèêó
äîñòîâ³ðí³ â³äîìîñò³, ùî ìàþòü ñóòòºâå
çíà÷åííÿ äëÿ óêëàäåííÿ äîãîâîðó ñòðà-
õóâàííÿ.

Íåîáõ³äíî ðîçð³çíÿòè õî÷à ³ áëèçüê³
çà åêîíîì³÷íèì ïîõîäæåííÿì, àëå ïðèí-
öèïîâî ð³çí³ çà þðèäè÷íîþ ïðèðîäîþ ïî-
íÿòòÿ «çáèòêè ÿê ì³ðà öèâ³ëüíî-ïðàâîâî¿
â³äïîâ³äàëüíîñò³» ³ «ñòðàõîâ³ çáèòêè».
Â îñòàííüîìó âèïàäêó — öå âàðò³ñíå
(ãðîøîâå) âèðàæåííÿ çáèòêó, ùî âèíèê
ó ñòðàõóâàëüíèêà â ðåçóëüòàò³ íàñòàííÿ
ñòðàõîâîãî âèïàäêó, à òîìó ñòðàõîâå â³ä-
øêîäóâàííÿ â æîäíîìó ðàç³ íå ìîæíà
ðîçãëÿäàòè ÿê ì³ðó öèâ³ëüíî-ïðàâîâî¿
â³äïîâ³äàëüíîñò³.

Ðîçì³ð çáèòê³â, ùî ï³äëÿãàþòü â³ä-
øêîäóâàííþ, ïîâèíåí âèçíà÷àòèñÿ ç óðà-
õóâàííÿì êîíêðåòíèõ îáñòàâèí. Òàê, ÿê-
ùî ñòðàõóâàëüíèê íå ïîãîäæóºòüñÿ ç
ñóìîþ ñòðàõîâîãî â³äøêîäóâàííÿ òà ïðî-
âîäèòü çà ñâ³é ðàõóíîê åêñïåðòèçó, òî
ðîçì³ð çáèòê³â âèçíà÷àòèìåòüñÿ âàðò³ñòþ
ïðîâåäåíî¿ åêñïåðòèçè. ßêùî ñòðàõîâèê
íå çä³éñíþº ó âèçíà÷åí³ ñòðîêè ñòðàõîâó
âèïëàòó, à ñòðàõóâàëüíèê çà ñâ³é ðàõó-
íîê çä³éñíèâ ðåìîíò ïîøêîäæåíîãî ìàé-
íà, òî çáèòîê ñòðàõóâàëüíèêà, ùî ï³äëÿ-
ãàº â³äøêîäóâàííþ, áóäå âèçíàâàòèñÿ â
ðîçì³ð³ çðîáëåíèõ âèòðàò íà ðåìîíò.

Îòæå, â³äøêîäóâàííÿ çáèòê³â º îñíîâ-
íîþ, óí³âåðñàëüíîþ ì³ðîþ â³äïîâ³äàëü-

íîñò³, àäåêâàòíî¿ ñóò³ ³ çàâäàííÿì öè-
â³ëüíî-ïðàâîâîãî ðåãóëþâàííÿ. Ó ñâîþ
÷åðãó, çàñòîñóâàííÿ íåóñòîéêè ó äî-
ñë³äæóâàíèõ ïðàâîâ³äíîñèíàõ ìîæëèâå
ëèøå ó âèïàäêàõ, êîëè âîíà ïåðåäáà÷åíà
äîãîâîðîì. Âðàõîâóþ÷è òå, ùî íåóñòîéêà
º îäíèì ç³ ñïîñîá³â çàáåçïå÷åííÿ âèêî-
íàííÿ ñòðàõîâèõ çîáîâ’ÿçàíü (ñò. 992 ÖÊ
Óêðà¿íè), òàê ³ ì³ðîþ öèâ³ëüíî-ïðàâîâî¿
â³äïîâ³äàëüíîñò³ çà äîãîâîðîì ñòðàõó-
âàííÿ, âîíà íàäàº ïîòåðï³ë³é ñòîðîí³
ìîæëèâ³ñòü çàõèñòèòè òà â³äíîâèòè ïî-
ðóøåí³ ñóá’ºêòèâí³ ïðàâà ñïîñîáîì, â³ä-
ì³ííèì â³ä â³äøêîäóâàííÿ çáèòê³â.
Àäæå çàñòîñóâàííÿ øòðàôó àáî ïåí³ äîç-
âîëÿº âñòàíîâëþâàòè â³äïîâ³äàëüí³ñòü çà
ä³¿, ÿê³ ïðèçâåäóòü äî â³äøêîäóâàííÿ
çáèòê³â ò³ëüêè â ìàéáóòíüîìó.

Ó äîêòðèí³ ïðàâà ïîðÿä ³ç â³äøêîäó-
âàííÿì ìàòåð³àëüíî¿ øêîäè ðîçãëÿäàþòü
³ â³äøêîäóâàííÿ ìîðàëüíî¿ øêîäè, ùî
çã³äíî ç ÷èííèì öèâ³ëüíèì çàêîíîäàâ-
ñòâîì º îäíèì ç³ ñïîñîá³â çàõèñòó ñóá’ºê-
òèâíèõ öèâ³ëüíèõ ïðàâ òà çàêîííèõ ³íòå-
ðåñ³â. Ìåòîþ çàñòîñóâàííÿ â³äøêîäóâàí-
íÿ ìîðàëüíî¿ øêîäè çà âñ³õ îáñòàâèí º
êîìïåíñàö³ÿ âèíÿòêîâî íåìàéíîâèõ
âòðàò ïîòåðï³ëîãî (ñòàòò³ 23, 1167 ÖÊ
Óêðà¿íè).

Ìîæëèâ³ñòü â³äøêîäóâàííÿ ìîðàëü-
íî¿ øêîäè ó ñôåð³ ñòðàõóâàííÿ, çîêðåìà
öèâ³ëüíî¿ â³äïîâ³äàëüíîñò³, ïåðåäáà÷åíà
ñòàòòÿìè 9, 22 Çàêîíó Óêðà¿íè «Ïðî îáî-
â’ÿçêîâå ñòðàõóâàííÿ öèâ³ëüíî-ïðàâîâî¿
â³äïîâ³äàëüíîñò³ âëàñíèê³â íàçåìíèõ
òðàíñïîðòíèõ çàñîá³â» [10]. Ïðè öüîìó
ñòðàõîâèê â³äøêîäîâóº íå á³ëüøå í³æ
5% ë³ì³òó, âèçíà÷åíîãî â ï. 9.3 ñò. 9 öüî-
ãî Çàêîíó. Â³äøêîäóâàííÿ ïîòåðï³ëîìó
ìîðàëüíî¿ øêîäè ç ï³äñòàâ, ïåðåäáà÷å-
íèõ ïóíêòàìè 3, 4 ÷. 2 ñò. 23 ÖÊ Óêðà¿-
íè, ïðîâîäèòüñÿ â ðîçì³ð³, âèçíà÷åíîìó
ñóäîì, îñîáîþ, ÿêó âèçíàíî âèííîþ ó çà-
âäàíí³ çáèòê³â.

Îäíàê çàêîíîäàâ÷å çàêð³ïëåííÿ â³ä-
øêîäóâàííÿ ìîðàëüíî¿ (íåìàéíîâî¿)
øêîäè ëèøå çà ¿¿ çàâäàííÿ æèòòþ àáî
çäîðîâ’þ ó÷àñíèê³â ñòðàõîâèõ ïðàâîâ³ä-
íîñèí ÷è ³íøèõ îñ³á íå çàáåçïå÷óº îõîðî-
íó ¿õ íåìàéíîâèõ ïðàâ. Öüîãî ìîæíà
óíèêíóòè âíåñåííÿì â³äïîâ³äíèõ çì³í äî
öèâ³ëüíîãî çàêîíîäàâñòâà Óêðà¿íè, çã³ä-
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íî ç ÿêèìè ïðàâîâèì íàñë³äêîì ïîðó-
øåííÿ ïðàâ ó÷àñíèê³â äîãîâ³ðíèõ ñòðà-
õîâèõ ïðàâîâ³äíîñèí ÷è ³íøèõ îñ³á áóäå
â³äøêîäóâàííÿ ìàòåð³àëüíî¿ ³ ìîðàëüíî¿
(íåìàéíîâî¿) øêîäè.

Àíàë³çóþ÷è ïðàâîâ³ íàñë³äêè ïîðó-
øåííÿ ñòîðîíàìè çîáîâ’ÿçàíü çà äîãîâî-
ðîì ñòðàõóâàííÿ, ö³êàâèì ç ïðàâîâî¿
òî÷êè çîðó º ïèòàííÿ çâ³ëüíåííÿ â³ä
â³äïîâ³äàëüíîñò³ âíàñë³äîê íåìîæëèâî-
ñò³ âèêîíàííÿ çîáîâ’ÿçàíü, ùî âèíèêëè
íå ç âèíè áîðæíèêà. Çâ³ëüíåííÿ â³ä â³ä-
ïîâ³äàëüíîñò³ çà äîãîâîðîì ñòðàõóâàííÿ
íå ò³ëüêè ñëóãóº âñòàíîâëåííþ ñïðàâåä-
ëèâîñò³, à é âèñòóïàº çàïîðóêîþ çàáåçïå-
÷åííÿ çàêîííîñò³ â ñòðàõîâ³é ä³ÿëüíîñò³.

Ó öèâ³ëüíîìó çàêîíîäàâñòâ³ Óêðà¿íè
âèçíà÷åíî çàãàëüí³ ï³äñòàâè çâ³ëüíåííÿ
â³ä â³äïîâ³äàëüíîñò³ çà ïîðóøåííÿ çîáî-
â’ÿçàííÿ: íåïåðåáîðíà ñèëà, âèíà êðåäè-
òîðà, âèïàäîê (êàçóñ), ³íø³ îáñòàâèíè,
ùî ñïðè÷èíÿþòü íåìîæëèâ³ñòü âèêîíàí-
íÿ çîáîâ’ÿçàííÿ, ÿêùî âîíè âèíèêëè íå
ç âèíè áîðæíèêà. Òàê, íåïåðåáîðíà ñèëà
ÿê íàäçâè÷àéíà ³ íåâ³äâîðîòíà çà äàíèõ
óìîâ ïîä³ÿ íå çàëåæèòü â³ä âîë³ ó÷àñíè-
ê³â ñòðàõîâîãî ïðàâîâ³äíîøåííÿ ³, ÿê
ïðàâèëî, âèêëþ÷àº ìîæëèâ³ñòü éîãî ïå-
ðåäáà÷åííÿ. Çâ³ëüíåííÿ â³ä â³äïîâ³äàëü-
íîñò³ âíàñë³äîê íåïåðåáîðíî¿ ñèëè â³äáó-
âàºòüñÿ ò³ëüêè òîä³, êîëè ³ñíóº ïðè-
÷èííèé çâ’ÿçîê ì³æ íåïåðåáîðíîþ ñèëîþ
³ øêîäîþ, ùî âèíèêëà.

Çàñòîñóâàííÿ äî ïîðóøíèêà çàõîä³â
öèâ³ëüíî-ïðàâîâî¿ â³äïîâ³äàëüíîñò³ º õî-
÷à é íàéá³ëüø ïîøèðåíèì, àëå íå ºäè-
íèì ïðàâîâèì íàñë³äêîì ïîðóøåííÿ
óìîâ äîãîâîðó. Â³ä äîãîâ³ðíî¿ â³äïî-
â³äàëüíîñò³ ÿê ïîêëàäàííÿ íà ïðàâîïî-
ðóøíèêà íîâîãî äîäàòêîâîãî îáîâ’ÿçêó
àáî ïîçáàâëåííÿ ñóá’ºêòèâíîãî öèâ³ëüíî-
ãî ïðàâà ó ïðàâîâ³é ë³òåðàòóð³ ïðîïî-
íóºòüñÿ â³äð³çíÿòè çàñîáè îïåðàòèâíîãî
âïëèâó (îïåðàòèâí³ ñàíêö³¿), ÿê³ íå â³ä-
íîâëþþòü ïî÷àòêîâîãî ìàéíîâîãî ñòàíó
ïîòåðï³ëî¿ ñòîðîíè, à ñïðÿìîâàí³ íà çà-
ïîá³ãàííÿ êîíêðåòíèì ïîðóøåííÿì ó
ìàéáóòíüîìó, âèêîíóþòü çàáåçïå÷óâàëü-
íó ôóíêö³þ, ìàþòü çàñòåðåæëèâèé õà-
ðàêòåð ³ ìîæóòü çàñòîñîâóâàòèñÿ â îïåðà-
òèâíîìó ïîðÿäêó îäíîñòîðîííüî óïðàâî-

ìî÷åíîþ ñòîðîíîþ áåç çâåðíåííÿ äî
þðèñäèêö³éíîãî îðãàíó [5, c. 195].

Îäíèì ³ç çàõîä³â îïåðàòèâíîãî âïëèâó
çà äîãîâîðîì ñòðàõóâàííÿ º îäíîñòîðîí-
íÿ â³äìîâà â³ä çîáîâ’ÿçàíü çà äîãîâîðîì.
Ï³äñòàâàìè îäíîñòîðîííüî¿ â³äìîâè â³ä
äîãîâîðó ñòðàõóâàííÿ ìîæóòü áóòè ð³çí³
îáñòàâèíè, ÿê³ â îäíèõ âèïàäêàõ âèïëè-
âàþòü ³ç âëàñòèâîñòåé çîáîâ’ÿçàííÿ, â ³í-
øèõ — çóìîâëþþòüñÿ ïðàâîïîðóøåííÿì
äðóãî¿ ñòîðîíè ïðàâî÷èíó. Òàê, ÿêùî
ñòðàõóâàëüíèê ïðîñòðî÷èâ âíåñåííÿ
ñòðàõîâîãî ïëàòåæó ³ íå ñïëàòèâ éîãî
ïðîòÿãîì äåñÿòè ðîáî÷èõ äí³â ï³ñëÿ
ïðåä’ÿâëåííÿ ñòðàõîâèêîì ïèñüìîâî¿ âè-
ìîãè ïðî ñïëàòó ñòðàõîâîãî ïëàòåæó,
ñòðàõîâèê ìîæå â³äìîâèòèñÿ â³ä äîãîâî-
ðó ñòðàõóâàííÿ, ÿêùî ³íøå íå âñòàíîâ-
ëåíî äîãîâîðîì (ñò. 997 ÖÊ Óêðà¿íè).
Ïðè öüîìó ñë³ä çàçíà÷èòè, ùî â ñèëó ÷. 3
ñò. 612 ÖÊ Óêðà¿íè, ÿêùî âíàñë³äîê
ïðîñòðî÷åííÿ âèêîíàííÿ çîáîâ’ÿçàííÿ
êðåäèòîðîì áóâ âòðà÷åíèé ³íòåðåñ ùîäî
äîãîâ³ðíèõ óìîâ, â³í ìîæå â³äìîâèòèñÿ
â³ä ïðèéíÿòòÿ âèêîíàííÿ ³ âèìàãàòè â³ä-
øêîäóâàííÿ çáèòê³â.

Êð³ì öüîãî, ñåðåä öèâ³ëüíî-ïðàâîâèõ
ñàíêö³é ïðåâåíòèâíî¿ ä³¿, çàñòîñîâóâà-
íèõ çà ïîðóøåííÿ óìîâ äîãîâîðó ñòðàõó-
âàííÿ, íåîáõ³äíî íàçâàòè â³äìîâó ñòðà-
õîâèêà ó ñòðàõîâ³é âèïëàò³. Â³äïîâ³äíî
äî ï. 5 ñò. 991 ÖÊ Óêðà¿íè íåâèêîíàííÿ
ñòðàõóâàëüíèêîì (âèãîäîíàáóâà÷åì) îáî-
â’ÿçê³â ùîäî ñâîº÷àñíîãî ïîâ³äîìëåííÿ
ñòðàõîâèêà ïðî íàñòàííÿ ñòðàõîâîãî âè-
ïàäêó äàº îñòàííüîìó ïðàâî â³äìîâèòè ó
âèïëàò³ ñòðàõîâîãî â³äøêîäóâàííÿ. Ïðî-
òå â³äìîâó ó ñòðàõîâ³é âèïëàò³ íå ìîæíà
ðîçãëÿäàòè ÿê ì³ðó öèâ³ëüíî-ïðàâîâî¿
â³äïîâ³äàëüíîñò³. Àäæå â³äìîâà ó âèïëà-
ò³ º îäíîñòîðîííüîþ â³äìîâîþ â³ä âèêî-
íàííÿ çîáîâ’ÿçàííÿ.

Ñàìîñò³éí³ñòü â³äìîâè ó ñòðàõîâ³é âè-
ïëàò³ ÿê ñàíêö³¿ ïðåâåíòèâíî¿ ä³¿ îáóìîâ-
ëåíà ³íøîþ, í³æ ïðè â³äøêîäóâàíí³
çáèòê³â ³ ñòÿãíåíí³ íåóñòîéêè, ôîðìîþ
íåãàòèâíèõ íàñë³äê³â. Íà ñòðàõóâàëüíè-
êà íå ïîêëàäàºòüñÿ æîäíèõ íîâèõ àáî äî-
äàòêîâèõ öèâ³ëüíî-ïðàâîâèõ îáîâ’ÿçê³â.
Â³í ïîçáàâëÿºòüñÿ ïðàâà âèìàãàòè âèêî-
íàííÿ â³ä ñòðàõîâèêà îáîâ’ÿçê³â ³ç âè-
ïëàòè ñòðàõîâîãî â³äøêîäóâàííÿ.
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Îòæå, äîãîâ³ðíó â³äïîâ³äàëüí³ñòü
ñòîð³í ó çîáîâ’ÿçàííÿõ ç³ ñòðàõóâàííÿ
äîö³ëüíî ðîçãëÿäàòè ÿê ñèñòåìó ïðè-
âàòíîïðàâîâèõ çàõîä³â âïëèâó íà ñòðà-
õîâèêà àáî ñòðàõóâàëüíèêà (à ó ïåâíèõ
âèïàäêàõ — òðåòüî¿ îñîáè, íà ÿêó ñòðà-
õî- âèêîì ïîêëàäåíî âèêîíàííÿ çîáîâ’ÿ-
çàííÿ ïðè ïåðåñòðàõóâàíí³), ùî ïðîÿâ-
ëÿºòüñÿ ÷åðåç äîäàòêîâ³ ìàéíîâ³
îáòÿæåííÿ, ÿê³ ïîêëàäàþòüñÿ ó çâ’ÿçêó
ç íåâèêîíàííÿì ÷è íåíàëåæíèì âèêî-
íàííÿì íèìè óìîâ äîãîâîðó ñòðàõóâàí-
íÿ, ðîçì³ð ÿêèõ, çà çàãàëüíèì ïðàâèëîì,
ìàº â³äïîâ³äàòè ðîçì³ðó ïîíåñåíèõ
çáèòê³â.

Çäàòí³ñòü îñîáè íåñòè ìàéíîâó â³ä-
ïîâ³äàëüí³ñòü ÿê åêîíîì³÷íèé ôàêòîð
ëåæèòü â îñíîâ³ öèâ³ëüíî-ïðàâîâèõ îðãà-
í³çàö³éíèõ â³äíîñèí, ùî âèíèêàþòü íà
ñòàä³¿ óêëàäåííÿ äîãîâîðó ñòðàõóâàííÿ
³ ðåàë³çóþòü ïðèíöèï ñâîáîäè äîãîâîðó â
ö³ëîìó. Ñàì³ æ óìîâè äîãîâîðó ñòðàõó-
âàííÿ âèêîíóþòü àíàëîã³÷íó ç íîðìàìè
ïðàâà ðîëü äæåðåëà âèíèêíåííÿ ñóá’ºê-
òèâíèõ ïðàâ òà îáîâ’ÿçê³â. Òîìó ïîðó-
øåííÿ óìîâ äîãîâîðó â àñïåêò³ íåâèêî-

íàííÿ ÷è íåíàëåæíîãî âèêîíàííÿ éîãî
óìîâ ïðèçâîäèòü äî ïîêëàäåííÿ íà âèí-
íó ñòîðîíó öèâ³ëüíî-ïðàâîâî¿ â³äïî-
â³äàëüíîñò³.

Íà ñüîãîäí³ ³ñíóº îá’ºêòèâíà ïîòðåáà
ó íîðìàòèâíîìó çàêð³ïëåíí³ òàêîãî ìå-
õàí³çìó öèâ³ëüíî-ïðàâîâî¿ â³äïîâ³äàëüíî-
ñò³ ñòîð³í ó ñòðàõîâèõ çîáîâ’ÿçàííÿõ,
ÿêèé, ç îäíîãî áîêó, ïåðåäáà÷àâ áè çàñî-
áè âïëèâó íà áîðæíèêà, à ç ³íøîãî — âè-
çíà÷àâ áè îïòèìàëüíèé ïîðÿäîê çàñòî-
ñóâàííÿ âêàçàíèõ ïðàâîâèõ çàñîá³â. Äî
ñêëàäîâèõ öüîãî ìåõàí³çìó ìîæóòü íà-
ëåæàòè: à) âñòàíîâëåí³ çàêîíîì ôîðìè
ïðèìóñîâîãî çàñòîñóâàííÿ ì³ð öèâ³ëü-
íî-ïðàâîâî¿ â³äïîâ³äàëüíîñò³ äî áîðæíè-
êà ó ñòðàõîâîìó çîáîâ’ÿçàíí³ òà ìîæëè-
â³ñòü äîáðîâ³ëüíîãî âèêîíàííÿ â³äïî-
â³äíîãî îáîâ’ÿçêó; á) âèçíà÷åííÿ ïðàâî-
âèìè àêòàìè àáî äîãîâîðîì ï³äñòàâ òà
óìîâ òàêî¿ â³äïîâ³äàëüíîñò³; â) ïåðåäáà-
÷åí³ ó çàêîíîäàâñòâ³ îñîáëèâîñò³ âèä³â ³
êîíêðåòíèõ ì³ð öèâ³ëüíî-ïðàâîâî¿ â³ä-
ïîâ³äàëüíîñò³ (â³äøêîäóâàííÿ çáèòê³â,
ñòÿãíåííÿ íåóñòîéêè, êîìïåíñàö³ÿ ìî-
ðàëüíî¿ øêîäè).
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Ìèëîâñêàÿ Íàäåæäà. Äîãîâîðíàÿ îòâåòñòâåííîñòü ñòîðîí â îáÿçàòåëüñòâàõ ïî
ñòðàõîâàíèþ.
Â íàó÷íîé ñòàòüå àíàëèçèðóþòñÿ îñîáåííîñòè äîãîâîðíîé îòâåòñòâåííîñòè ó÷àñòíè-
êîâ ñòðàõîâûõ ïðàâîîòíîøåíèé êàê ðàçíîâèäíîñòè ãðàæäàíñêî-ïðàâîâîé îòâåòñòâåí-
íîñòè, êîòîðàÿ âîçíèêàåò â ðàìêàõ óæå ñóùåñòâóþùåãî äîãîâîðíîãî îáÿçàòåëüñòâà,
ãäå ÷åòêî îïðåäåëåíû äîëæíèê è êðåäèòîð, à òàêæå èõ ïðàâà è îáÿçàííîñòè. Ðàçãðàíè-
÷èâàåòñÿ äîãîâîðíàÿ îòâåòñòâåííîñòü è ñðåäñòâà îïåðàòèâíîãî âëèÿíèÿ (îïåðàòèâ-
íûå ñàíêöèè), èññëåäóþòñÿ îñíîâàíèÿ è óñëîâèÿ äîãîâîðíîé îòâåòñòâåííîñòè â îáÿçà-
òåëüñòâàõ ïî ñòðàõîâàíèþ.
Êëþ÷åâûå ñëîâà: äîãîâîðà ñòðàõîâàíèÿ, äîãîâîðíàÿ îòâåòñòâåííîñòü, ãðàæäàíñêî-
ïðàâîâàÿ îòâåòñòâåííîñòü, ñòðàõîâùèê, ñòðàõîâàòåëü, íåèñïîëíåíèå, íåíàäëåæàùåå
íåèñïîëíåíèå, ñðåäñòâà îïåðàòèâíîãî âëèÿíèÿ.

Milovska Nadiya. The contractual liability of the parties in the insurance obligations.
In the scientific research analyzed features of the contractual liability of the participants of

insurance relations as a form of civil liability arising under an existing contractual

commitment, which clearly defined the debtor and the creditor, as well as their rights and

obligations.

The author states that the contractual liability of the parties in the insurance obligations

should be considered as a system of private law measures of influence to the insurer or the

insured (and in certain cases — to a third party, which the insurer entrusted the realization

of obligations under reinsurance), which manifests itself through additional property

encumbrances, relying due to the failure or improper performance of the insurance contract,

the amount of which, as a general rule, should match the size of damages.

The author points out that depending on various grounds of classification, the legal

consequences of a breach of contractual obligations of insurance can be divided into: legal

(established by the Civil Code of Ukraine and other acts of civil law) and contractual

(provided by the specific contractual conditions); those, which are such always (payment of

forfeit, compensation of damages) and those that may be the legal consequences of the other

legal facts (change of conditions of the insurance contract); those, for occurrence whom

enough the fact of the breach of the contractual obligations and those, that occur only under

certain conditions (civil liability); those, that depend on the will of only one side of the

contract (debt forgiveness, unilateral refusal) and those, come under the agreement of the

parties.

In the article, the attention is focused on delay in payment as a form of breach of contractual

obligations of insurance.

In addition, the grounds and conditions of contractual liability in the insurance obligations

are researched. So, wine of the offender is the condition of civil liability for breach of

contractual obligations as a whole, and the breach of contractual obligations of insurance in

particular. However, the peculiarity of the debtor’s liability for breach of the monetary

obligation under the insurance contract (in contrast to the general rule regarding civil

liability, which comes at fault) consists in that such liability can occur in the absence of fault

of the payer. After all, debtor’s references on the lack of funds not relieves him from liability

for the delay of the monetary obligation, and, in turn, entail a unfavourable legal

consequences, including termination of the insurance contract. These cases are covered by the

notion of the innocent liability.

Regarding the liability in the form of compensation of damages, the author points that the

insurer is entitled to demand cancellation of the insurance contract and compensation of

damages, caused by the termination of the contract. The insurer has the same right to cancel

the contract or change the contract in case of failure to comply with secret of insurance by the

insurer.

In the article, the contractual liability and the measures of operative influence (operational

sanctions) are separated by. Operational sanctions do not restored the initial of property
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status of the injured party, and aimed at prevention of concrete violations in future, perform

a security function, have a warning character and can be applied expeditiously unilaterally

by the party without appeal to jurisdictional bodies.

According to the author, unilateral waiver of obligations under the insurance contract is one

of the measures of operative influence. The different circumstances may be grounds of

unilateral rejection of the insurance contract, arising out features of obligation in some cases,

others — are conditioned by the violation of the other party of the transaction.

The author concludes that today there is an objective need for regulatory fixing of such a

mechanism of civil liability of the parties to the insurance obligations, which, on the one hand,

would provide means of influence to the debtor, on the other — would determine the optimal

order of application of these legal means. To components of this mechanism can be attributed:

a) prescribed by law forms of compulsory applying of measures of civil liability to the debtor

in the insurance obligation and the possibility of voluntary execution the relevant duty; b)

determine by legal acts or contract bases and conditions for such liability; c) provided for in

the legislation features of measures and specific types of civil liability (compensation of

damages, payment of forfeit, compensation of moral damage).

Keywords: the insurance contracts, the contractual liability, the civil liability, the insurer,

the insured, non-performance, improper performance, the means of operational influence.
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Áóðêàöüêèé Ë. Ê.
Çðàçêè öèâ³ëüíî-ïðàâíè÷èõ äîêóìåíò³â íà çàõèñò ïðàâ

òà ³íòåðåñ³â ãðîìàäÿí: íàóê.-ïðàêò. ïîñ³á. — Êè¿â: Þð³í-
êîì ²íòåð, 2017. — 416 ñ.

ISBN 978-966-667-680-4
Çàïðîïîíîâàíèé àâòîðîì íàóêîâî-ïðàêòè÷íèé ïîñ³áíèê

ðîçðàõîâàíèé íà ãëèáîêå îñâîºííÿ íîðì ìàòåð³àëüíîãî ³
ïðîöåñóàëüíîãî ïðàâà, ñòîñóºòüñÿ ìåòîäèêè òà ïðàêòèêè
ñêëàäàííÿ öèâ³ëüíî-ïðàâíè÷èõ äîêóìåíò³â.

Ó ïîñ³áíèêó êîìåíòóºòüñÿ íèçêà îñíîâíèõ àêò³â ÷èííî-
ãî çàêîíîäàâñòâà, ïîâ’ÿçàíèõ ç òåìàòèêîþ ï³äãîòîâêè äî
ñêëàäåííÿ ïîçîâíèõ òà ³íøèõ çàÿâ íà çàõèñò ïîðóøåíîãî
òà íåâèçíàíîãî ïðàâà, à òàêîæ ïîäàþòüñÿ ¿õ çðàçêè äëÿ
ïðàêòè÷íîãî çàñòîñóâàííÿ ç ïîâíèì òåêñòîì âèêëàäåííÿ
òà ³ìåíàìè (ïð³çâèùàìè) ñòîð³í, ïîøèðåíèõ ñåðåä çíà÷íî¿
÷àñòèíè óêðà¿íñüêîãî íàñåëåííÿ.

Ðîçðàõîâàíèé íà àäâîêàò³â, ïðàêòèêóþ÷èõ þðèñò³â, ñòóäåíò³â þðèäè÷íèõ ôà-
êóëüòåò³â òà øèðîêå êîëî ÷èòà÷³â.




