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Ó ñòàòò³ äîñë³äæóºòüñÿ ïîíÿòòÿ äîãîâîðó ÿê îäíîãî ç ãîëîâíèõ ³íñòèòóò³â öèâ³ëüíîãî
ïðàâà. Ïðîàíàë³çîâàíî äóìêè â³ò÷èçíÿíèõ â÷åíèõ ùîäî âèçíà÷åííÿ ïîíÿòòÿ «äîãîâ³ð».
Âñòàíîâëåíî, ùî äîãîâ³ð ïðî çàñòîñóâàííÿ äîïîì³æíèõ ðåïðîäóêòèâíèõ òåõíîëîã³é ñë³ä
â³äíîñèòè äî ñèñòåìè öèâ³ëüíèõ äîãîâîð³â. Äîãîâ³ð ³ç íàäàííÿ ð³çíèõ âèä³â äîïîì³æíèõ
ðåïðîäóêòèâíèõ òåõíîëîã³é º ð³çíîâèäîì äîãîâîðó ïðî íàäàííÿ ïîñëóã, à ñàìå ìåäè÷íèõ
ïîñëóã. Îêðåñëåíî ïîíÿòòÿ òà îñîáëèâîñò³ äîãîâîðó ïðî íàäàííÿ ìåäè÷íèõ ïîñëóã. Äîâå-
äåíî, ùî äîãîâ³ð ïðî äîïîì³æí³ ðåïðîäóêòèâí³ òåõíîëîã³¿ º ï³äñòàâîþ äëÿ âèíèêíåííÿ
ïðàâîâ³äíîñèí ³ç çàñòîñóâàííÿì äîïîì³æíèõ ðåïðîäóêòèâíèõ òåõíîëîã³é.
Êëþ÷îâ³ ñëîâà: äîãîâ³ð, äîïîì³æí³ ðåïðîäóêòèâí³ òåõíîëîã³¿, ñóðîãàòíå ìàòåðèíñòâî,
ïðàâî÷èí, ìåäè÷í³ ïîñëóãè, íåïî³ìåíîâàí³ äîãîâîðè.

Çàãàëüíîâ³äîìî, ùî íà ñüîãîäí³ äîãî-
â³ð º îäíèì ³ç íàéâàæëèâ³øèõ ³íñòèòóò³â
öèâ³ëüíîãî ïðàâà, îñê³ëüêè ðåãóëþº
á³ëüø³ñòü öèâ³ëüíèõ â³äíîñèí. Òàêà ñè-
òóàö³ÿ çóìîâëåíà òèì, ùî îêð³ì òîãî, ùî
äîãîâ³ð º ï³äñòàâîþ äëÿ âèíèêíåííÿ,
çì³íè ÷è ïðèïèíåííÿ âçàºìíèõ ïðàâ òà
îáîâ’ÿçê³â, öèâ³ëüíî-ïðàâîâèé äîãîâ³ð
âèñòóïàº óí³âåðñàëüíîþ êîíñòðóêö³ºþ ó
ðåãóëþâàíí³ áóäü-ÿêèõ â³äíîñèí, à â³ä-
òàê äîãîâ³ðíå ðåãóëþâàííÿ öèâ³ëüíî-
ïðàâîâèõ â³äíîñèí º îäíèì ³ç îñíîâíèõ
³íñòðóìåíò³â çàáåçïå÷åííÿ ñòàá³ëüíîñò³
öèâ³ëüíîãî îáîðîòó.

Äîñë³äæåííÿ ð³çíèõ àñïåêò³â ñïåöè-
ô³êè ïðàâîâîãî ðåãóëþâàííÿ öèâ³ëüíèõ
ïðàâîâ³äíîñèí çàâæäè áóëè ïðåäìåòîì
îñîáëèâî¿ óâàãè â³ò÷èçíÿíèõ òà çàðóá³æ-
íèõ ïðåäñòàâíèê³â íàóêè ïðèâàòíîãî
ïðàâà. Îäíàê äåÿê³ òåîðåòè÷í³ ïèòàííÿ,
ïîâ’ÿçàí³ ç àíàë³çîì ñôåðè ïðèâàòíî-
ïðàâîâîãî ðåãóëþâàííÿ äîãîâ³ðíèõ â³ä-
íîñèí ñàìå ÿê ð³çíîâèäó ñîö³àëüíî-ïðà-
âîâèõ óïðàâë³íñüêèõ ñèñòåì, íå îäåðæà-
ëè íàëåæíîãî äîêòðèíàëüíîãî îñìèñ-
ëåííÿ [1]. Ó öüîìó êîíòåêñò³ ñë³ä êîíñòà-
òóâàòè, ùî ïèòàííÿ, ÿê³ ñòîñóþòüñÿ äî-
ãîâîð³â ³ç çàñòîñóâàííÿ äîïîì³æíèõ ðå-
ïðîäóêòèâíèõ òåõíîëîã³é, ïî÷èíàþòü
áóòè ïðåäìåòîì íàóêîâèõ ïîøóê³â â³ò-
÷èçíÿíèõ â÷åíèõ.

Ó íàóêîâ³é ë³òåðàòóð³ íåîäíîðàçîâî
çàçíà÷àëîñÿ, ùî ïèòàííÿ ïðî áàãàòî-
çíà÷í³ñòü ïîíÿòòÿ «äîãîâ³ð» º ïðåäìåòîì
òðèâàëî¿ íàóêîâî¿ äèñêóñ³¿, êîðåí³ ÿêî¿
ñÿãàþòü ùå ðèìñüêîãî ïðàâà. À òîìó, ÿê
³ á³ëüø³ñòü òåîð³é, ùî ³ñíóþòü â íàóö³,
òåîð³ÿ áàãàòîçíà÷íîñò³ ïîíÿòòÿ äîãîâîðó
ìàº íå ò³ëüêè ïðèõèëüíèê³â, à é îïîíåí-
ò³â [2].

Òàê, Ì. Ì. Ñ³á³ëüîâ âèçíà÷àº äîãîâ³ð
ó ñôåð³ ïðèâàòíîãî ïðàâà ÿê ºäèíå âîëå-
âèÿâëåííÿ (äîìîâëåí³ñòü) äâîõ àáî á³ëü-
øå þðèäè÷íî ð³âíèõ îñ³á, ÿêå çá³ãàºòüñÿ,
çàô³êñîâàíå ó âèïàäêàõ, ïåðåäáà÷åíèõ
íèì àáî çàêîíîì, ó ïèñüìîâîìó äîêóìåí-
ò³ ç ïîäàëüøîþ éîãî ëåãàë³çàö³ºþ, ùî
âèðàæàº ¿õ ñï³ëüíó â³ëüíó âîëþ íà äî-
ñÿãíåííÿ ïåâíèõ öèâ³ëüíî-ïðàâîâèõ
(ïðèâàòíèõ) ðåçóëüòàò³â ìàéíîâîãî ÷è
íåìàéíîâîãî õàðàêòåðó, íàñòàííÿ ÿêèõ
â³äáóâàºòüñÿ â ìåæàõ çîáîâ’ÿçàííÿ ç ïî-
çèòèâíèì çì³ñòîì, ùî âèíèêàº ì³æ íè-
ìè ³ íå çà÷³ïàº ïðàâ ³ çàêîííèõ ³íòåðåñ³â
òðåò³õ îñ³á ó ðàç³ çä³éñíåííÿ áîðæíèêîì
ïåâíèõ ä³é, ÿê³ â³äïîâ³äàþòü ïðàâó âè-
ìîãè êðåäèòîðà [3].

Íàòîì³ñòü Ì. Ñ. Á³ëåíêî, ïðîàíàë³çó-
âàâøè äóìêè â³ò÷èçíÿíèõ ó÷åíèõ, àê-
öåíòóº óâàãó íà òîìó, ùî ó öèâ³ë³ñòè÷-
í³é íàóö³ äîãîâ³ð ðîçãëÿäàºòüñÿ ó òðüîõ
àñïåêòàõ [4]. Ïî-ïåðøå, ï³ä äîãîâîðîì
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ðîçóì³ºòüñÿ þðèäè÷íèé ôàêò — ï³äñòàâà
âèíèêíåííÿ öèâ³ëüíîãî ïðàâîâ³äíîøåí-
íÿ. Äîãîâîðó ÿê þðèäè÷íîìó ôàêòó
âëàñòèâ³ òàê³ îçíàêè: 1) ó äîãîâîð³ âèÿâ-
ëÿºòüñÿ âîëÿ íå îäí³º¿ îñîáè (ñòîðîíè), à
äâîõ ÷è äåê³ëüêîõ, ïðè÷îìó âîëåâèÿâ-
ëåííÿ ó÷àñíèê³â çà ñâî¿ì çì³ñòîì ìàþòü
çá³ãàòèñÿ é â³äïîâ³äàòè îäíå îäíîìó;
2) äîãîâ³ð — öå òàêà ñï³ëüíà ä³ÿ îñ³á, ÿêà
ñïðÿìîâàíà íà äîñÿãíåííÿ ïåâíèõ öè-
â³ëüíî-ïðàâîâèõ íàñë³äê³â: íà âñòàíîâ-
ëåííÿ, çì³íó àáî ïðèïèíåííÿ öèâ³ëüíèõ
ïðàâ òà îáîâ’ÿçê³â. Ñàìå çà ö³ºþ îçíàêîþ
öèâ³ëüíî-ïðàâîâèé äîãîâ³ð â³äð³çíÿºòüñÿ
â³ä äîãîâ³ðíèõ ôîðì, ùî âèêîðèñòîâóþ-
òüñÿ â ³íøèõ ãàëóçÿõ ïðàâà (òðóäîâîìó,
åêîëîã³÷íîìó òîùî), íàáóâàþ÷è òàì ñïå-
öèô³÷íèõ ðèñ [5]. Ïî-äðóãå, äîãîâ³ð ðîçó-
ì³ºòüñÿ ÿê, âëàñíå, ïðàâîâ³äíîøåííÿ.
Ðîëü äîãîâîðó íå îáìåæóºòüñÿ ò³ëüêè
òèì, ùî â³í âïëèâàº íà äèíàì³êó öèâ³ëü-
íèõ ïðàâîâ³äíîñèí (ïîðîäæóº, çì³íþº
àáî ïðèïèíÿº ¿õ), à é â³äïîâ³äíî äî âèìîã
çàêîíîäàâñòâà, çâè÷à¿â ä³ëîâîãî îáîðîòó,
âèìîã ðîçóìíîñò³, äîáðîñîâ³ñíîñò³ òà
ñïðàâåäëèâîñò³ âèçíà÷àº çì³ñò êîíêðåò-
íèõ ïðàâ òà îáîâ’ÿçê³â ó÷àñíèê³â äîãî-
â³ðíîãî çîáîâ’ÿçàííÿ. Ó öüîìó ðîçóì³íí³
äîãîâ³ð º çàñîáîì ðåãóëþâàííÿ ïîâåä³í-
êè ñòîð³í ó öèâ³ëüíèõ ïðàâîâ³äíîñèíàõ
[6]. Ïî-òðåòº, ó äîãîâîð³ âáà÷àþòü äîêó-
ìåíò, ó ÿêîìó çàêð³ïëåíî ôàêò âñòàíîâ-
ëåííÿ çîáîâ’ÿçàëüíèõ ïðàâîâ³äíîñèí [7].

Ñë³ä çàóâàæèòè, ùî ïðåäñòàâíèêè íà-
óêîâî¿ ñï³ëüíîòè íåîäíîðàçîâî çâåðòàëè
óâàãó íà òå, ùî ïîíÿòòÿ äîãîâîðó ðîçêðè-
âàºòüñÿ ÷åðåç ïîíÿòòÿ óãîäè, îñê³ëüêè
âåëèêà ÷àñòèíà óãîä, ÿê³ òðàïëÿþòüñÿ â
öèâ³ëüíîìó ïðàâ³, — öå äîãîâîðè. Òåð-
ì³íîì «ïðàâî÷èí» ó ÖÊ Óêðà¿íè çàì³íå-
íî òåðì³í «óãîäà», ÿêèé âæèâàâñÿ â Êî-
äåêñ³ 1963 ð., îñê³ëüêè òåðì³í «óãîäà»
ìàëî ï³äõîäèâ äëÿ âèçíà÷åííÿ îäíîñòî-
ðîííüî¿ óãîäè ÿê ä³¿, â ÿê³é ïðîÿâëÿºòü-
ñÿ âîëÿ ëèøå îäí³º¿ ñòîðîíè (îñîáè) ³ â
ÿê³é íåìàº çãîäè (ïîãîäæåííÿ) ç áóäü-
ÿêîþ ³íøîþ îñîáîþ. Îäíàê ñë³ä çàçíà÷è-
òè, ùî òåðì³í «ïðàâî÷èí» íå º íîâèì äëÿ
íàøîãî çàêîíîäàâñòâà. Òàê, ó ÖÊ ÓÐÑÐ
1922 ð. ðîçä³ë IV íàçèâàâñÿ «Ïðàâî÷è-
íè», ³ ñò. 26 öüîãî Êîäåêñó ïåðåäáà÷àëà,
ùî «ïðàâî÷èíè, òîáòî ä³¿, ñïðÿìîâàí³ íà

âñòàíîâëåííÿ, çì³íó àáî ïðèïèíåííÿ öè-
â³ëüíèõ ïðàâîâ³äíîñèí, ìîæóòü áóòè
îäíîñòîðîíí³ìè ³ âçàºìíèìè (äîãîâîðè)»
[8].

Âïåðøå ó ÖÊ Óêðà¿íè, íà â³äì³íó â³ä
ïîïåðåäí³õ êîäèô³êîâàíèõ àêò³â öèâ³ëü-
íîãî çàêîíîäàâñòâà, â îêðåìèé ðîçä³ë âè-
ä³ëåíî ïðàâîâ³ íîðìè, ùî âèçíà÷àþòü ïî-
íÿòòÿ òà óìîâè äîãîâîðó, éîãî óêëà-
äåííÿ, çì³íó òà ïðèïèíåííÿ [9].

Çîêðåìà, ÖÊ Óêðà¿íè ó ðîçä³ë³ äðóãî-
ìó âèçíà÷èâ çàãàëüí³ ïîëîæåííÿ ïðî äî-
ãîâ³ð. Òàê, â³äïîâ³äíî äî ñò. 626 ÖÊ
Óêðà¿íè, äîãîâîðîì º äîìîâëåí³ñòü äâîõ
àáî á³ëüøå ñòîð³í, ñïðÿìîâàíà íà âñòà-
íîâëåííÿ, çì³íó àáî ïðèïèíåííÿ öèâ³ëü-
íèõ ïðàâ òà îáîâ’ÿçê³â.

Íå äèâëÿ÷èñü íà òå, ùî ÖÊ Óêðà¿íè
íå ì³ñòèòü íîðì, ÿê³ á ñòîñóâàëèñÿ äîãî-
âîðó ïðî çàñòîñóâàííÿ äîïîì³æíèõ ðå-
ïðîäóêòèâíèõ òåõíîëîã³é, ñë³ä êîíñòàòó-
âàòè, ùî äàíèé âèä äîãîâîðó íàëåæèòü
äî ñèñòåìè öèâ³ëüíèõ äîãîâîð³â.

Òàê, ó ãë. 63 ÖÊ Óêðà¿íè âèçíà÷àþòü-
ñÿ çàãàëüí³ ïîëîæåííÿ, ÿê³ ñòîñóþòüñÿ
äîãîâîðó ïðî íàäàííÿ ïîñëóã. Çîêðåìà
éäåòüñÿ ïðî òå, ùî çà äîãîâîðîì ïðî íà-
äàííÿ ïîñëóã îäíà ñòîðîíà (âèêîíàâåöü)
çîáîâ’ÿçóºòüñÿ çà çàâäàííÿì äðóãî¿ ñòî-
ðîíè (çàìîâíèêà) íàäàòè ïîñëóãó, ÿêà
ñïîæèâàºòüñÿ ó ïðîöåñ³ â÷èíåííÿ ïåâíî¿
ä³¿ àáî çä³éñíåííÿ ïåâíî¿ ä³ÿëüíîñò³, à
çàìîâíèê çîáîâ’ÿçóºòüñÿ îïëàòèòè âèêî-
íàâöåâ³ çàçíà÷åíó ïîñëóãó, ÿêùî ³íøå íå
âñòàíîâëåíî äîãîâîðîì (ñò. 901). Ùî æ
äî óìîâ âèêîíàííÿ äàíîãî äîãîâîðó, ÖÊ
Óêðà¿íè òàêîæ îêðåñëèâ ÷³òêó ïîçèö³þ,
çàçíà÷èâøè, ùî âèêîíàâåöü ïîâèíåí íà-
äàòè ïîñëóãó îñîáèñòî, îäíàê ó âèïàä-
êàõ, âñòàíîâëåíèõ äîãîâîðîì, âèêîíà-
âåöü ìàº ïðàâî ïîêëàñòè âèêîíàííÿ
äîãîâîðó ïðî íàäàííÿ ïîñëóã íà ³íøó
îñîáó, çàëèøàþ÷èñü â³äïîâ³äàëüíèì ó
ïîâíîìó îáñÿç³ ïåðåä çàìîâíèêîì çà ïî-
ðóøåííÿ äîãîâîðó. Ñòðîê äîãîâîðó ïðî
íàäàííÿ ïîñëóã âñòàíîâëþºòüñÿ çà äî-
ìîâëåí³ñòþ ñòîð³í, ÿêùî ³íøå íå âñòà-
íîâëåíî çàêîíîì àáî ³íøèìè íîðìàòèâ-
íî-ïðàâîâèìè àêòàìè.

Â³äòàê ó ìåæàõ ðîçãëÿäóâàíî¿ ñòàòò³ º
íåîáõ³äí³ñòü çâåðíóòè óâàãó íà íàñòóï-
íèé âàæëèâèé ìîìåíò. Âáà÷àºòüñÿ, ùî
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äîãîâ³ð ³ç íàäàííÿ ð³çíèõ âèä³â äîïî-
ì³æíèõ ðåïðîäóêòèâíèõ òåõíîëîã³é (äà-
ë³ — ÄÐÒ) º ð³çíîâèäîì äîãîâîðó ïðî íà-
äàííÿ ïîñëóã âçàãàë³ ³ ìåäè÷íèõ ïîñëóã
çîêðåìà, îñê³ëüêè äàíîìó âèäó äîãîâîð³â
ïðèòàìàíí³ çàãàëüí³ îçíàêè äîãîâîðó
ïðî íàäàííÿ ïîñëóã òà îñîáëèâ³, ÿê³ õà-
ðàêòåðèçóþòü äîãîâîðè ç íàäàííÿ ìåäè÷-
íèõ ïîñëóã. Òîìó º íåîáõ³äí³ñòü îêðåñëè-
òè ïîíÿòòÿ òà îñîáëèâîñò³ äîãîâîðó
òàêîãî òèïó.

Òàê, ó íàóêîâ³é ë³òåðàòóð³ çâåðòàºòü-
ñÿ óâàãà íà òå, ùî äîãîâ³ð ïðî íàäàííÿ
ìåäè÷íèõ ïîñëóã º íàéïîøèðåí³øîþ
ï³äñòàâîþ âèíèêíåííÿ öèâ³ëüíèõ ïðàâî-
â³äíîñèí ç îïëàòíîãî íàäàííÿ ìåäè÷íèõ
ïîñëóã. Íà äîãîâ³ð ïðî íàäàííÿ ìåäè÷-
íèõ ïîñëóã ïîøèðþþòüñÿ çàãàëüí³ ïîëî-
æåííÿ öèâ³ëüíîãî ïðàâà ïðî ïðàâî÷èí ³
äîãîâ³ð. Òîìó ñë³ä ðîçãëÿäàòè éîãî ÿê
äîìîâëåí³ñòü ñòîð³í öüîãî äîãîâîðó (ïà-
ö³ºíòà ³ ìåäè÷íî¿ óñòàíîâè) ó ôîðì³ ïîãî-
äæåíî¿ ç ìåäè÷íîþ óñòàíîâîþ çãîäè ïà-
ö³ºíòà íà íàäàííÿ ìåäè÷íî¿ äîïîìîãè
çã³äíî ³ç çàãàëüíî-öèâ³ëüíèìè óìîâàìè
ä³éñíîñò³ òà íàáóòòÿ ÷èííîñò³ äîãîâîðîì
[10].

Äîãîâ³ð ïðî íàäàííÿ ìåäè÷íèõ ïîñëóã
âèçíà÷àºòüñÿ òàêîæ ÿê ïðàâî÷èí, çà
ÿêèì îäíà ñòîðîíà (çàêëàä îõîðîíè çäî-
ðîâ’ÿ àáî ë³êàð ïðèâàòíî¿ ïðàêòèêè) çî-
áîâ’ÿçóºòüñÿ çà çàâäàííÿì äðóãî¿ ñòîðîíè
â÷èíèòè ïðîôåñ³éí³ ìåäè÷í³ ä³¿, ñïðÿìî-
âàí³ íà ïîêðàùåííÿ ñòàíó çäîðîâ’ÿ ïà-
ö³ºíòà, çàäîâîëåííÿ éîãî ìåäèêî-åñòå-
òè÷íèõ, ðåïðîäóêòèâíèõ àáî ³íøèõ
ïîòðåá, à çàìîâíèê çîáîâ’ÿçóºòüñÿ îïëà-
òèòè íàäàíó ïîñëóãó, ÿêùî ³íøå íå âñòà-
íîâëåíî äîãîâîðîì àáî çàêîíîì [11].

Íàòîì³ñòü À. À. Ãåðö âèçíà÷àº ïîíÿò-
òÿ äîãîâîðó ïðî íàäàííÿ ìåäè÷íèõ ïî-
ñëóã ÿê äîìîâëåí³ñòü, çà ÿêîþ îäíà ñòî-
ðîíà (ë³êàð, ìåäè÷íèé çàêëàä) çîáî-
â’ÿçóºòüñÿ íàäàòè â³äïîâ³äíó ìåäè÷íó
ïîñëóãó çà çâåðíåííÿì ³íøî¿ ñòîðîíè
(ïàö³ºíòà), ñïðÿìîâàíó íà â³äíîâëåííÿ
òà ï³äòðèìàííÿ éîãî çäîðîâ’ÿ, à ïàö³ºíò
çîáîâ’ÿçóºòüñÿ ñïëàòèòè çà íå¿ ãðîøîâó
ñóìó, âèçíà÷åíó ó äîãîâîð³ [12].

Íà íàøó äóìêó, äîãîâîðè ³ç çàñòîñó-
âàííÿ ÄÐÒ íàëåæàòü äî íåïî³ìåíîâàíèõ
öèâ³ëüíî-ïðàâîâèõ äîãîâîð³â, îñê³ëüêè ó

çàêîíîäàâñòâ³ â³äñóòíº íîðìàòèâíå âè-
çíà÷åííÿ òà â³äïîâ³äíå çàêð³ïëåííÿ äà-
íîãî âèäó äîãîâîðó.

Çîêðåìà, ï³ä ïîíÿòòÿì íåïî³ìåíîâà-
íîãî äîãîâîðó ó íàóêîâ³é ë³òåðàòóð³ ðîçó-
ì³ºòüñÿ äîìîâëåí³ñòü ñòîð³í, çàñíîâàíà
íà ïðèíöèï³ ñâîáîäè äîãîâîðó òà â³ëüíî-
ìó âîëåâèÿâëåíí³ îñ³á ùîäî âðåãóëþâàí-
íÿ â³äíîñèí, ÿê³ âèíèêàþòü ³ç íîâèõ, íå-
âðåãóëüîâàíèõ çàêîíîäàâñòâîì âèä³â
ä³ÿëüíîñò³, ñïðÿìîâàíó íà íàáóòòÿ,
çì³íó àáî ïðèïèíåííÿ öèâ³ëüíèõ ïðàâ ³
îáîâ’ÿçê³â äëÿ äîñÿãíåííÿ íåîáõ³äíîãî
ðåçóëüòàòó é óñóíåííÿ íåäîë³ê³â ïðàâî-
âîãî ðåãóëþâàííÿ íîâèõ ïðàâîâ³äíîñèí
[13].

Òîìó, óêëàäàþ÷è äîãîâ³ð ïðî çàñòîñó-
âàííÿ ÄÐÒ, ïîòð³áíî âèõîäèòè íå ëèøå
³ç çàãàëüíèõ ïîëîæåíü ïðî äîãîâ³ð, à é
áðàòè çà îñíîâó ïîëîæåííÿ ñò. 6 ÖÊ
Óêðà¿íè, ÿêà âèçíà÷àº, ùî ñòîðîíè ìà-
þòü ïðàâî óêëàñòè äîãîâ³ð, ÿêèé íå ïå-
ðåäáà÷åíèé àêòàìè öèâ³ëüíîãî çàêîíî-
äàâñòâà, àëå â³äïîâ³äàº éîãî çàãàëüíèì
çàñàäàì. Òàêîæ ñòîðîíè ìàþòü ïðàâî
âðåãóëþâàòè ó äîãîâîð³, ÿêèé ïåðåäáà÷å-
íèé àêòàìè öèâ³ëüíîãî çàêîíîäàâñòâà,
ñâî¿ â³äíîñèíè, ùî íå âðåãóëüîâàí³ öèìè
àêòàìè.

Íåçâàæàþ÷è íà òå, ùî ó çàêîíîäàâñòâ³
â³äñóòíº âèçíà÷åííÿ äîãîâîðó ïðî çàñòî-
ñóâàííÿ äîïîì³æíèõ ðåïðîäóêòèâíèõ
òåõíîëîã³é, äîñë³äèâøè äàíó òåìàòèêó,
ìîæíà çðîáèòè âèñíîâîê ïðî òå, ùî äîãî-
â³ð ïðî çàñòîñóâàííÿ ÄÐÒ º äâîñòîðîí-
í³ì, êîíñåíñóàëüíèì, îïëàòíèì, ñòðî-
êîâèì ïðàâî÷èíîì, çà ÿêèì îäíà
ñòîðîíà (ìåäè÷íèé çàêëàä) áåðå íà ñåáå
çîáîâ’ÿçàííÿ íàäàòè ìåäè÷íó ïîñëóãó ³ç
çàñòîñóâàííÿì ìåòîäèêè äîïîì³æíèõ
ðåïðîäóêòèâíèõ òåõíîëîã³é, à ³íøà
ñòîðîíà (ïàö³ºíò) çîáîâ’ÿçàíà îïëàòè-
òè âêàçàí³ ïîñëóãè ó âñòàíîâëåíèé äî-
ãîâîðîì òåðì³í.

Â³äòàê ìîæíà ä³éòè âèñíîâêó, ùî
äîãîâ³ð ïðî çàñòîñóâàííÿ ÄÐÒ º ï³äñòà-
âîþ, à ó âèïàäêàõ çàñòîñóâàííÿ ó ë³êó-
âàíí³ áåçïë³ääÿ òàêîãî ìåòîäó, ÿê ñóðî-
ãàòíå ìàòåðèíñòâî, ºäèíîþ ï³äñòàâîþ
âèíèêíåííÿ ïðàâîâ³äíîñèí ³ç çàñòîñó-
âàííÿ ÄÐÒ.
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Áåëåíêî Âèòàëèé. Ïîíÿòèå äîãîâîðà î âñïîìîãàòåëüíûõ ðåïðîäóêòèâíûõ òåõíî-
ëîãèÿõ.
Â ñòàòüå èññëåäóåòñÿ ïîíÿòèå äîãîâîðà êàê îäíîãî èç ãëàâíûõ èíñòèòóòîâ ãðàæäàí-
ñêîãî ïðàâà. Ïðîàíàëèçèðîâàíû ìíåíèÿ îòå÷åñòâåííûõ ó÷åíûõ îòíîñèòåëüíî îïðåäåëå-
íèÿ ïîíÿòèÿ «äîãîâîð». Îòìå÷åíî, ÷òî äîãîâîð î ïðèìåíåíèè âñïîìîãàòåëüíûõ ðåïðî-
äóêòèâíûõ òåõíîëîãèé ñëåäóåò îòíîñèòü ê ñèñòåìå ãðàæäàíñêèõ äîãîâîðîâ. Äîãîâîð î
ïðåäîñòàâëåíèþ ðàçíûõ âèäîâ âñïîìîãàòåëüíûõ ðåïðîäóêòèâíûõ òåõíîëîãèé ÿâëÿåòñÿ
ðàçíîâèäíîñòüþ äîãîâîðà î ïðåäîñòàâëåíèè óñëóã, à èìåííî ìåäèöèíñêèõ óñëóã. Î÷åð÷å-
íî ïîíÿòèå è îñîáåííîñòè äîãîâîðà ïî ïðåäîñòàâëåíèþ ìåäèöèíñêèõ óñëóã. Äîêàçàíî,
÷òî äîãîâîð î âñïîìîãàòåëüíûõ ðåïðîäóêòèâíûõ òåõíîëîãèÿõ ÿâëÿåòñÿ îñíîâàíèåì äëÿ
âîçíèêíîâåíèÿ ïðàâîîòíîøåíèé ñ ïðèìåíåíèåì âñïîìîãàòåëüíûõ ðåïðîäóêòèâíûõ òåõ-
íîëîãèé.
Êëþ÷åâûå ñëîâà: äîãîâîð, âñïîìîãàòåëüíûå ðåïðîäóêòèâíûå òåõíîëîãèè, ñóððîãàòíîå
ìàòåðèíñòâî, ïðàâîâàÿ ñäåëêà, ìåäèöèíñêèå óñëóãè, íåïîèìåíîâàííûå äîãîâîðû.

Bilenko Vitaliy. The concept of an agreement on assisted reproductive technologies.
The concept of agreement is investigated in the article, as one of main institutes of civil law.
It is set that an agreement is one of major institutes of civil law, as regulates most civil
relations. An agreement is not limited to influence on the dynamics of civil legal relationships
(generates, changes or stops them), but also in accordance with the requirements of
legislation, requirements of cleverness and justice, maintenance of certain rights and duties
of participants of contractual obligation determines.
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It is set that an agreement is the means of adjusting of behavior of parties in civil legal
relationships. There was investigated different aspects of specific of the legal adjusting of
civil legal relationships. It is educed that: firstly, a legal fact — founding of origin of civil
legal relationship understands under an agreement. To the agreement as legal fact such signs
are peculiar: 1) in an agreement appears will of one not person (parties), but two or a few,
thus wills of participants on the maintenance must gather and answer each other;
2) agreements are such common action of persons, that is sent to the achievement of certain
civil legal consequences: on establishment, change or stopping of civil laws and duties.
Exactly on this sign a civil legal agreement differs from contractual forms that is used in
other fields of law (labor, ecological and others like that), acquiring specific lines there.
Secondly, an agreement understands as, actually, legal relationship. The role of agreement is
not limited to only that he influences on the dynamics of civil legal relationships. An
agreement is the means of adjusting of behavior of parties in civil legal relationships. Thirdly,
in an agreement see a document the fact of establishment of obligation legal relationships is
envisaged in that.
Were research generals about an agreement. ²n accordance with a century there is an
agreement is an agreement two or more parties, sent to establishment, change or stopping of
civil laws and duties. Seen, that an agreement from the grant of different types of assisted
reproductive technologies is the variety of agreement on the grant of services in general and
medical services, in particular, as to this type of agreements inherent general signs of
agreement on the grants of services and special that characterize agreements from the grant
of medical services. Yes, in scientific literature attention applies on that an agreement on the
grant of medical services is the most widespread founding of origin of civil legal relationships
from the payment grant of medical services. On an agreement on the grant of medical services
the generals of civil law spread about a legal transaction and agreement.
Therefore an agreement on the grant of medical services it follows to examine as an
agreement of parties of this agreement (patient and medical establishment) in form the
consent of patient concerted with medical establishment to the grant of medicate according to
the civil medical-aesthetic terms of reality and inuring by an agreement.
An agreement on the grant of medical services is determined also as a legal transaction, after
that one side (establishment of health protection or doctor of private practice) is obligated on
the task of the second side to accomplish the professional medical actions, sent to the
improvement of the state of health of patient, satisfaction of him medical-aesthetic,
reproductive or other necessities, and a customer is obligated to pay done service, if other is
not set by an agreement or law.
Agreements from application of assisted reproductive technologies behave to the unmentioned
civil legal agreements, as a normative decision and corresponding fixing of this type of
agreement are absent in a legislation. Under the concept of the unmentioned agreement, in
scientific literature, understands the agreement of parties, based on principle of freedom of
agreement and free will of parties in relation to the settlement of relations that arise out of
new not well-regulated a legislation types of activity, sent to acquisition, change or stopping
of civil laws and duties for the achievement of necessary result and removal of lacks of the
legal adjusting of new legal relationships.
It is set that in a legislation absent decision of agreement on application of auxiliary
reproductive technologies, draw conclusion that an agreement on application of àssisted
reproductive technologies is a commutative, consensus, payment, urgent legal contract after
that one side (medical establishment) assumes an obligation to render medical service with
application of methodology of auxiliary reproductive technologies, and other side (patient) is
under an obligation to pay the indicated services in the term set in an agreement.
Consequently, an agreement on application of assisted reproductive technologies is founding,
and in the cases of application in treatment of sterility of such method, as substitute
maternity, only founding of origin of legal relationships from application of àssisted
reproductive technologies.

Keywords: contract, assisted reproductive technologies, surrogacy, legal action, medical
services, nepoimenovani contracts.
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