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ПРАВОВА ПРИРОДА ДОГОВОРУ ПЕРЕСТРАХУВАННЯ

Ó ñòàòò³ íà îñíîâ³ àíàë³çó íàóêîâèõ ïîãëÿä³â òà íîðì ÷èííîãî çàêîíîäàâñòâà Óêðà¿íè,

ÿê³ ðåãóëþþòü äîãîâûðí³ çîáîâ’ÿçàííÿ ó ñôåð³ ñòðàõóâàííÿ, âèçíà÷åíî ïîíÿòòÿ, ïðàâî-

âà ïðèðîäà äîãîâîðó ïåðåñòðàõóâàííÿ òà éîãî ì³ñöå â ñèñòåì³ öèâ³ëüíî-ïðàâîâèõ äîãîâî-

ð³â. Íàäàíî ïðàâîâó õàðàêòåðèñòèêó ñóá’ºêòíîãî ñêëàäó äîãîâîðó ïåðåñòðàõóâàííÿ, à

òàêîæ ñôîðìóëüîâàíî íàóêîâ³ âèñíîâêè ³ ïðîïîçèö³¿ ùîäî âäîñêîíàëåííÿ çàêîíîäàâ÷îãî

âðåãóëþâàííÿ â³äíîñèí çà äîãîâîðîì ïåðåñòðàõóâàííÿ.

Êëþ÷îâ³ ñëîâà: äîãîâ³ð ïåðåñòðàõóâàííÿ, äîãîâ³ð ñòðàõóâàííÿ, ïðàâîâà ïðèðîäà äîãîâî-

ðó, ïåðåñòðàõîâèê, ïåðåñòðàõóâàëüíèê, ñòðàõîâèê, ñòðàõóâàëüíèê.

Â óìîâàõ åêîíîì³÷íîãî ðîçâèòêó ñó-
ñï³ëüñòâà íà ñüîãîäí³øí³é äåíü ³ñíóº ïî-
òðåáà â óêëàäàíí³ äîãîâîð³â íå ëèøå
ñòðàõóâàííÿ, à é ïåðåñòðàõóâàííÿ ç ìå-
òîþ ï³äâèùåííÿ ïðàâîâèõ ãàðàíò³é çà-
õèñòó ô³íàíñîâîãî ñòàíó ñòðàõîâèõ îðãà-
í³çàö³é. Òàê, ³íñòèòóò ïåðåñòðàõóâàííÿ,
ÿê ñâ³ä÷èòü ñâ³òîâà ïðàêòèêà ñòðàõóâàí-
íÿ, º îäíèì ³ç åôåêòèâíèõ ìåõàí³çì³â
çàáåçïå÷åííÿ ïëàòîñïðîìîæíîñò³ ñòðàõî-
âèê³â òà âèïëàòè ñòðàõîâèõ ñóì ³ ñòðàõî-
âîãî â³äøêîäóâàííÿ.

Ïåðåñòðàõóâàëüí³ â³äíîñèíè º ïðåäìå-
òîì ïðàâîâîãî ðåãóëþâàííÿ, ïðè÷îìó âî-
íè º ñïåöèô³÷íèìè, ùî çóìîâëåíî îñîá-
ëèâîñòÿìè ïåðåñòðàõóâàëüíî¿ ä³ÿëüíîñò³.
Îäíàê çàñòîñóâàííÿ ïðàâîâîãî ³íñòèòóòó
ïåðåñòðàõóâàííÿ ìàº þðèäè÷í³ ñêëàä-
íîñò³, ÿê³ çóìîâëåí³ â³äñóòí³ñòþ ÷³òêèõ
çàêîíîäàâ÷èõ íîðì òà íàóêîâî-òåîðåòè÷-
íèõ ï³äõîä³â ùîäî íüîãî. Òàê, ÷èííå öè-
â³ëüíå òà ñòðàõîâå çàêîíîäàâñòâî Óêðà¿-
íè íå ì³ñòèòü íîðì, ÿê³ âèçíà÷àëè á
ì³ñöå äîãîâîðó ïåðåñòðàõóâàííÿ â ñè-
ñòåì³ ñòðàõîâî¿ ä³ÿëüíîñò³. Íîðìè Öè-
â³ëüíîãî êîäåêñó Óêðà¿íè (äàë³ — ÖÊ
Óêðà¿íè) [1], õî÷à ³ çàêð³ïëþþòü ïîíÿòòÿ
äîãîâîðó ïåðåñòðàõóâàííÿ, àëå äîñòàò-
íüîþ ì³ðîþ íå â³äîáðàæàþòü éîãî çì³ñò ³
õàðàêòåð.

Íåäîñêîíàë³ñòü çàêîíîäàâñòâà ïðèçâî-
äèòü äî â³äñóòíîñò³ ºäèíîãî ïðàâîâîãî ðå-

ãóëþâàííÿ äîãîâîðó ïåðåñòðàõóâàííÿ,
ÿêèé ÷àñòî ïîìèëêîâî îòîòîæíþþòü ³ç
äîãîâîðîì ñòðàõóâàííÿ. Òîìó, çâè÷àéíî,
íà ñüîãîäí³øí³é äåíü ³ñíóº ïîòðåáà ó ç’ÿ-
ñóâàíí³ ïðàâîâî¿ ïðèðîäè äîãîâîðó ïåðå-
ñòðàõóâàííÿ, éîãî îñîáëèâîñòåé, ïðîá-
ëåì, ïîâ’ÿçàíèõ ç óêëàäàííÿì äîãîâîðó
ïåðåñòðàõóâàííÿ òà éîãî âèêîíàííÿì,
âäîñêîíàëåíí³ ìåõàí³çìó ïðàâîâîãî ðå-
ãóëþâàííÿ äîãîâ³ðíèõ ïåðåñòðàõóâàëü-
íèõ ïðàâîâ³äíîñèí.

Íà æàëü, ñïåöèô³êà ïðàâîâ³äíîñèí,
ùî âèíèêàþòü íà ï³äñòàâ³ äîãîâîð³â ïå-
ðåñòðàõóâàííÿ, òðèâàëèé ÷àñ íå áóëà
îá’ºêòîì äåòàëüíîãî âèâ÷åííÿ.

Çíà÷íèé âíåñîê ó ðîçâ’ÿçàííÿ ïðîáëåì
ïåðåñòðàõóâàëüíèõ ïðàâîâ³äíîñèí áóëî
çðîáëåíî ÿê â³ò÷èçíÿíèìè, òàê ³ çàðó-
á³æíèìè ó÷åíèìè — ïðåäñòàâíèêàìè ñó-
÷àñíî¿ íàóêè: Â. Þ. Àáðàìîâèì, Â. Ä. Áà-
çèëåâè÷åì, Â. Ñ. Áºëèõ, À. À. Ãâîçäåíêî,
Î. Â. Ãðèíþê, Þ. Ì. Æóðàâëüîâèì,
Ì. Ã. Êàìèíê³íîþ, ². Â. Êðèâîøåºâèì,
Ñ. Ñ. Îñàäöåì, Í. Á. Ïàöóð³ºþ, Ê. Ã. Ñå-
ìåíîâîþ, Ê. ª. Òóðá³íîþ, Ò. À. Ôåäîðî-
âîþ, Þ. Á. Ôîãåëüñîíîì, Â. Â. Øàõîâèì,
Â. Ï. ßí³øåíèì òà ³íøèìè.

Ñâî¿ äóìêè ç ïðèâîäó ïðàâîâî¿ ïðèðî-
äè äîãîâîðó ïåðåñòðàõóâàííÿ âèñëîâëþ-
âàëè òàê³ â÷åí³ ÿê: Ñ. Ì. Áåðâåíî,
Â. ². Áîðèñîâà, Ì. ². Áðàã³íñüêèé,
Ñ. Ì. Áðàòóñü, Â. Â. Â³òðÿíñüêèé,
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Î. Â. Äçåðà, Î. Î. Êðàñàâ÷èêîâ,
Í. Ñ. Êóçíåöîâà, Â. Â. Ëóöü, Ì. Ñ. Ìà-
ëå¿í, Ã. Ê. Ìàòâººâ, À. Ï. Ñåðãººâ,
Â. Î. Òàðõîâ, Þ. Ê. Òîëñòîé, Ð. Á. Øèø-
êà òà ³í. Ðàçîì ç òèì, ïîäàëüøà íàóêîâà
ðîçðîáêà çàãàëüíîòåîðåòè÷íèõ ïðîáëåì
äîãîâ³ðíèõ ïåðåñòðàõóâàëüíèõ â³äíîñèí
º íåîáõ³äíîþ óìîâîþ óäîñêîíàëåííÿ ¿õ
ïðàâîâîãî ðåãóëþâàííÿ.

Ìåòîþ ñòàòò³ º âèçíà÷åííÿ ïðàâîâî¿
ïðèðîäè â³äíîñèí çà äîãîâîðîì ïåðåñòðà-
õóâàííÿ, âñòàíîâëåííÿ ñï³ââ³äíîøåííÿ
äîãîâ³ðíîãî ïåðåñòðàõóâàëüíîãî çîáîâ’ÿ-
çàííÿ ç ³íøèìè ñóì³æíèìè äîãîâ³ðíèìè
êîíñòðóêö³ÿìè ó öèâ³ëüíîìó ïðàâ³, âè-
çíà÷åííÿ ïîíÿòòÿ, îñîáëèâîñòåé ³ ì³ñöÿ
äîãîâîðó ïåðåñòðàõóâàííÿ â ñèñòåì³ äî-
ãîâ³ðíîãî ïðàâà ÿê ñïåöèô³÷íîãî äîãîâ³ð-
íîãî çîáîâ’ÿçàííÿ.

Ïðàâîâå ðåãóëþâàííÿ ïåðåñòðàõó-
âàëüíèõ â³äíîñèí çä³éñíþºòüñÿ ÖÊ
Óêðà¿íè (ñò. 987), Çàêîíîì Óêðà¿íè
«Ïðî ñòðàõóâàííÿ» (ñò. 12) [2], íîðìàìè
³íøèõ çàêîí³â Óêðà¿íè, ùî ñòîñóþòüñÿ
ñòðàõóâàííÿ (ïåðåñòðàõóâàííÿ), ï³äçà-
êîííèìè íîðìàòèâíèìè àêòàìè, çîêðå-
ìà ïîñòàíîâîþ Êàá³íåòó Ì³í³ñòð³â Óêðà¿-
íè «Ïðî çàòâåðäæåííÿ Ïîðÿäêó òà âèìîã
ùîäî çä³éñíåííÿ ïåðåñòðàõóâàííÿ ó
ñòðàõîâèêà (ïåðåñòðàõîâèêà) íåðåçèäåí-
òà» [3], ðîçïîðÿäæåííÿì Íàö³îíàëüíî¿
êîì³ñ³¿, ùî çä³éñíþº äåðæàâíå ðåãóëþ-
âàííÿ ó ñôåð³ ðèíê³â ô³íàíñîâèõ ïîñëóã
«Ïðî çàòâåðäæåííÿ Ïîðÿäêó ðåºñòðàö³¿
äîãîâîð³â ïåðåñòðàõóâàííÿ òà íàäàííÿ
ñòðàõîâèêàìè (öåäåíòàìè, ïåðåñòðàõó-
âàëüíèêàìè) ³íôîðìàö³¿ ïðî óêëàäåí³ äî-
ãîâîðè ïåðåñòðàõóâàííÿ ç ñòðàõîâèêàìè
(ïåðåñòðàõîâèêàìè) íåðåçèäåíòàìè» [4].

Â³äïîâ³äíî äî ñò. 12 Çàêîíó Óêðà¿íè
«Ïðî ñòðàõóâàííÿ» ïåðåñòðàõóâàííÿ —
öå ñòðàõóâàííÿ îäíèì ñòðàõîâèêîì (öå-
äåíòîì, ïåðåñòðàõóâàëüíèêîì) íà âèçíà-
÷åíèõ äîãîâîðîì óìîâàõ ðèçèêó âèêî-
íàííÿ ÷àñòèíè ñâî¿õ îáîâ’ÿçê³â ïåðåä
ñòðàõóâàëüíèêîì â ³íøîãî ñòðàõîâèêà
(ïåðåñòðàõîâèêà) ðåçèäåíòà àáî íåðåçè-
äåíòà, ÿêèé ìàº ñòàòóñ ñòðàõîâèêà àáî
ïåðåñòðàõîâèêà, çã³äíî ç çàêîíîäàâñòâîì
êðà¿íè, â ÿê³é éîãî çàðåºñòðîâàíî.

Ïðàâîâèé ³íñòèòóò ïåðåñòðàõóâàííÿ,
ç îäíîãî áîêó, çàáåçïå÷óº ô³íàíñîâó

ñïðîìîæí³ñòü ñòðàõîâèêà âèêîíàòè âçÿ-
òå ñòðàõîâå çîáîâ’ÿçàííÿ ïåðåä
ñòðàõóâàëüíèêîì ùîäî âèïëàòè ñòðàõî-
âîãî â³äøêîäóâàííÿ, ùîá òàêà âèïëàòà
çà ñòðàõîâèìè âèïàäêàìè íå ëÿãàëà íå-
ïîñèëüíèì òÿãàðåì ëèøå íà íüîãî îäíî-
ãî, à ç ³íøîãî — ïîñèëþº çàõèñò ìàéíî-
âèõ ³íòåðåñ³â ñòðàõóâàëüíèê³â.

Ó íàóêîâ³é ë³òåðàòóð³ ùîäî ³íñòèòóòó
ïåðåñòðàõóâàííÿ îñîáëèâî äèñêóñ³éíèì
º ïèòàííÿ: â³äíîñèòè éîãî äî âèäó, ãàëó-
ç³ àáî ñïåö³àëüíî¿ ôîðìè ñòðàõóâàííÿ?
Òàê, ïðåäñòàâíèê â³ò÷èçíÿíî¿ íàóêè
ñòðàõîâîãî ïðàâà Î. Çàðóáà ðîçãëÿäàº ïå-
ðåñòðàõóâàííÿ ÿê îêðåìèé íåçàëåæíèé
âèä ñòðàõóâàííÿ [5, ñ. 86]. Ê. Ã. Ñåìåíî-
âà òàêîæ çàçíà÷àº, ùî ïåðåñòðàõóâàí-
íÿ — öå îñîáëèâèé âèä ñòðàõîâî¿ ä³ÿëü-
íîñò³, ÿêèé ïîëÿãàº ó íàäàíí³ ïåðå-
ñòðàõîâèêîì ïåðåñòðàõóâàëüíîãî çàõèñ-
òó, ñïðÿìîâàíîãî íà çàáåçïå÷åííÿ ô³íàí-
ñîâî¿ ñò³éêîñò³ ñòðàõîâèêà (ïåðåñòðàõó-
âàëüíèêà) [6, ñ. 6].

²ñíóº äóìêà, ùî ïåðåñòðàõóâàííÿ —
öå ñïåö³àëüíà ôîðìà ñòðàõóâàííÿ ì³æ
ñòðàõîâèìè êîìïàí³ÿìè, ÿêà ïåðåäáà÷àº
ïåðåäà÷ó ðèçèêó â³ä îäíîãî äî ³íøîãî
ñòðàõîâèêà [7, ñ. 48]. Â³äîìèé àìåðèêàí-
ñüêèé òåîðåòèê ³ ïðàêòèê ïåðåñòðàõóâàí-
íÿ Ê. Ïôàéôåð ïåðåñòðàõóâàííÿ âèçíà-
÷àº ÿê ñàìîñò³éíó ãàëóçü ñòðàõóâàííÿ,
ùî çàáåçïå÷óº çàõèñò ïðÿìîãî ñòðàõîâè-
êà â³ä ìîæëèâèõ ô³íàíñîâèõ âòðàò, ÿê-
ùî á éîìó íåîáõ³äíî áóëî çä³éñíèòè âè-
ïëàòè çà óêëàäåíèìè äîãîâîðàìè ñòðàõó-
âàííÿ, íå ìàþ÷è ïåðåñòðàõóâàëüíîãî ïî-
êðèòòÿ [8, ñ. 36].

Íà äóìêó Þ. Á. Ôîãåëüñîíà, â³äíîñè-
íè ç ïåðåñòðàõóâàííÿ º îñîáëèâèì âèäîì
ìàéíîâîãî ñòðàõóâàííÿ, íåçàëåæíî â³ä
òîãî, ÷è º ïðÿìå ñòðàõóâàííÿ ìàéíîâèì
÷è îñîáèñòèì [9, ñ. 458]. Âîäíî÷àñ, íà
äóìêó Ê. ª. Òóðá³íî¿, ïåðåñòðàõóâàííÿ
íå ìîæå ðîçãëÿäàòèñÿ ÿê ð³çíîâèä ñòðà-
õóâàííÿ, îñê³ëüêè ñòðàõîâ³ âèïëàòè íå º
çáèòêàìè ñòðàõîâèêà òà íå çàïîä³þþòü
ñòðàõîâèêó øêîäè, à òîìó ó íüîãî â³ä-
ñóòí³é ñòðàõîâèé ³íòåðåñ. Ó çâ’ÿçêó ç
öèì, ÿê çàçíà÷àº àâòîð, ïåðåñòðàõóâàëü-
í³ â³äíîñèíè — öå íå ñòðàõóâàííÿ, à îñîá-
ëèâèé ð³çíîâèä ô³íàíñîâî¿ ãàðàíò³¿ [10,
ñ. 32]. Îäíàê, ÿê íàì âèäàºòüñÿ, ó ñòðà-
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õîâèêà º ³íòåðåñ, ÿêèé ïîâ’ÿçàíèé ³ç âè-
òðàòàìè, ùî ìîæóòü âèíèêíóòè ó çâ’ÿç-
êó ç âèêîíàííÿì ñâî¿õ çîáîâ’ÿçàíü çà
äîãîâîðîì ñòðàõóâàííÿ ùîäî âèïëàòè
ñòðàõîâîãî â³äøêîäóâàííÿ.

Îòæå, àíàë³çóþ÷è ð³çí³ íàóêîâ³ òâåð-
äæåííÿ, ìîæíà ñêàçàòè, ùî ïåðåñòðàõó-
âàííÿ âèñòóïàº îêðåìèì âèäîì ñòðàõó-
âàííÿ, ùî ïîëÿãàº â íàäàíí³ ïåðåñòðà-
õîâèêîì ïåðåñòðàõóâàëüíîãî çàõèñòó,
ñïðÿìîâàíîãî íà çàáåçïå÷åííÿ ô³íàíñîâî¿
ñò³éêîñò³ ñòðàõîâèêà (ïåðåñòðàõóâàëüíè-
êà). Îäíàê â³äñóòí³ñòü ñïåö³àëüíèõ ïðà-
âîâèõ íîðì, ÿê³ á ðåãóëþâàëè äîãîâ³ðí³
ïåðåñòðàõóâàëüí³ ïðàâîâ³äíîñèíè, ñâ³ä-
÷èòü ïðî òå, ùî îñíîâíèì äæåðåëîì ¿õ
ïðàâîâîãî ðåãóëþâàííÿ º äîãîâ³ð.

Çà äîãîâîðîì ïåðåñòðàõóâàííÿ ñòðàõî-
âèê, ÿêèé óêëàâ äîãîâ³ð ñòðàõóâàííÿ,
ñòðàõóº â ³íøîãî ñòðàõîâèêà (ïåðåñòðà-
õîâèêà) ðèçèê âèêîíàííÿ ÷àñòèíè ñâî¿õ
îáîâ’ÿçê³â ïåðåä ñòðàõóâàëüíèêîì (÷. 1
ñò. 987 ÖÊ Óêðà¿íè). Ñòðàõîâèê, ÿêèé
óêëàâ äîãîâ³ð ïåðåñòðàõóâàííÿ, çàëè-
øàºòüñÿ â³äïîâ³äàëüíèì ïåðåä ñòðàõó-
âàëüíèêîì ó ïîâíîìó îáñÿç³ â³äïîâ³äíî
äî äîãîâîðó ñòðàõóâàííÿ (÷. 2 ñò. 987 ÖÊ
Óêðà¿íè).

Ó íàóêîâ³é ë³òåðàòóð³ ³ íàâ³òü ó äîãî-
âîðàõ ïåðåñòðàõóâàííÿ ÷àñòî çóñòð³÷à-
ºòüñÿ, ùî ïåðåñòðàõóâàëüíèê «ïåðåäàº
ðèçèê» ïåðåñòðàõîâèêó, à ïåðåñòðàõîâèê
éîãî «ïðèéìàº» ³ ìîæå «ïåðåäàòè» äàë³.
Ñòîðîíè äîãîâîðó ïåðåñòðàõóâàííÿ íàçè-
âàþòü ñåáå öåäåíò ³ öåñ³îíàð³é òàê, ÿê
í³áè-òî îäèí ïåðåäàº ³íøîìó ÿêåñü ïðàâî
(âèìîãó) [9, ñ. 463].

Òàê, íà äóìêó Î. Ñ. Êðàñèëüí³êîâî¿, çà
äîãîâîðîì ïåðåñòðàõóâàííÿ îäíà ñòîðî-
íà — öåäåíò — ïåðåäàº ïîâí³ñòþ àáî ÷àñò-
êîâî ñòðàõîâèé ðèçèê (ãðóïó ñòðàõîâèõ
ðèçèê³â ïåâíîãî âèäó) ³íø³é ñòîðîí³ —
ïåðåñòðàõóâàëüíèêó, ÿêèé, ó ñâîþ ÷åðãó,
áåðå íà ñåáå çîáîâ’ÿçàííÿ â³äøêîäóâàòè
öåäåíòó â³äïîâ³äíó ÷àñòèíó ñïëà÷åíîãî
ñòðàõîâîãî â³äøêîäóâàííÿ [11, ñ. 900].
Ñàì ïðîöåñ, ïîâ’ÿçàíèé ³ç ïåðåäà÷åþ ðè-
çèêó, àâòîð íàçèâàº öåäèðóâàííÿì ðèçè-
êó, àáî ïåðåñòðàõóâàëüíîþ öåñ³ºþ. Ó
çâ’ÿçêó ç öèì ñòðàõîâèêà, ÿêèé â³ääàº
ðèçèê, íàçèâàþòü öåäåíòîì, à ïåðåñòðà-
õóâàëüíèêà, ÿêèé ïðèéìàº ðèçèê, — öå-
ñ³îíàð³ºì [11, ñ. 900—901].

Îäíàê âèêîðèñòàííÿ ïîä³áíî¿ òåð-
ì³íîëîã³¿ ëèøå ñòâîðþº ³ëþç³þ òîãî, ùî
ïðè ïåðåñòðàõóâàíí³ îäíà ñòîðîíà äîãî-
âîðó ùîñü ïåðåäàº ³íø³é. Ä³éñíî, çàõèñò
³íòåðåñ³â ó ñòðàõóâàíí³ â³äáóâàºòüñÿ
øëÿõîì ðîçïîä³ëó ðèçèêó. Îäíàê öå íå
îçíà÷àº, ùî ðèçèê ïåðåäàºòüñÿ â³ä ñòðà-
õóâàëüíèêà äî ñòðàõîâèêà, àäæå þðè-
äè÷íî ðèçèê íå º îáîðîòîçäàòíèì îá’ºê-
òîì öèâ³ëüíèõ ïðàâ ³ íå ìîæå áóòè
ïåðåäàíèé â³ä êîãî-íåáóäü êîìó-íåáóäü ³,
â³äïîâ³äíî, ïðèéíÿòèé â³ä êîãî-íåáóäü
áóäü-êèì. Ðèçèê ïåðåñòðàõîâèêîâ³ íå ïå-
ðåäàºòüñÿ — ïåðåñòðàõîâèê ñòðàõóº ðè-
çèê, àëå çîâñ³ì ³íøèé, í³æ çà îñíîâíèì
äîãîâîðîì.

Íà äóìêó îäíèõ íàóêîâö³â, äîãîâ³ð
ñòðàõóâàííÿ ³ ïåðåñòðàõóâàííÿ í³÷èì íå
â³äð³çíÿþòüñÿ [12, c. 73]. Âîäíî÷àñ ³íø³
ó÷åí³ àêöåíòóþòü óâàãó íà ¿õ ñóòòºâèõ
þðèäè÷íèõ â³äì³ííîñòÿõ, çàçíà÷àþ÷è,
ùî äîãîâ³ð ïåðåñòðàõóâàííÿ º íîâèì âè-
äîì äîãîâîðó, â³äì³ííèì â³ä äîãîâîð³â
ñòðàõóâàííÿ, ÿêèé ðåãóëþº îñîáëèâèé
âèä ñòðàõîâî¿ ä³ÿëüíîñò³ ³ âèìàãàº â ñèëó
öüîãî ñòâîðåííÿ äëÿ íüîãî ñïåö³àëüíîãî
ïðàâîâîãî ðåæèìó [13, c. 34—39; 10,
c. 32; 14, c. 37].

ßê âèïëèâàº ³ç çàêîíîäàâ÷èõ âèçíà-
÷åíü ïîíÿòü â³äïîâ³äíèõ äîãîâîð³â, äîãî-
â³ð ïåðåñòðàõóâàííÿ ä³éñíî âèñòóïàº ð³ç-
íîâèäîì äîãîâîðó ñòðàõóâàííÿ, îñê³ëüêè
ïðåäìåòîì áåçïîñåðåäíüî¿ ä³ÿëüíîñò³
ñòðàõîâèêà ìîæå áóòè ÿê ñòðàõóâàííÿ,
òàê ³ ïåðåñòðàõóâàííÿ. Îäíàê ì³æ äîãî-
âîðîì ïåðåñòðàõóâàííÿ òà äîãîâîðîì
ñòðàõóâàííÿ ³ñíóþòü ³ ñóòòºâ³ â³äì³í-
íîñò³.

Îñíîâíèìè êðèòåð³ÿìè â³äìåæóâàííÿ
äîãîâîðó ïåðåñòðàõóâàííÿ â³ä äîãîâîðó
ñòðàõóâàííÿ º: ïðåäìåò äîãîâîðó, ñóá’ºêò-
íèé ñêëàä, ñòðàõîâèé ðèçèê, ïîðÿäîê
óêëàäåííÿ äîãîâîðó. Òàê, ïðåäìåò äîãî-
âîðó ñòðàõóâàííÿ íå çá³ãàºòüñÿ ³ç ïðåä-
ìåòîì äîãîâîðó ïåðåñòðàõóâàííÿ. Â³ä-
ïîâ³äíî äî ÷èííîãî ñòðàõîâîãî çàêîíî-
äàâñòâà ïðåäìåòîì äîãîâîðó ñòðàõóâàííÿ
ìîæóòü áóòè ìàéíîâ³ ³íòåðåñè, ùî íå ñó-
ïåðå÷àòü çàêîíó ³ ïîâ’ÿçàí³: — ç æèò-
òÿì, çäîðîâ’ÿì, ïðàöåçäàòí³ñòþ òà ïåí-
ñ³éíèì çàáåçïå÷åííÿì (îñîáèñòå ñòðàõó-
âàííÿ); — ç âîëîä³ííÿì, êîðèñòóâàííÿì
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³ ðîçïîðÿäæåííÿì ìàéíîì (ìàéíîâå
ñòðàõóâàííÿ); — ç â³äøêîäóâàííÿì ñòðà-
õóâàëüíèêîì çàïîä³ÿíî¿ íèì øêîäè îñî-
á³ àáî ¿¿ ìàéíó, à òàêîæ øêîäè, çàïî-
ä³ÿíî¿ þðèäè÷í³é îñîá³ (ñòðàõóâàííÿ
â³äïîâ³äàëüíîñò³). Çàçíà÷åíèé ïðåäìåò
äîãîâîðó ñòðàõóâàííÿ íå ìîæå áóòè çà-
ñòîñîâàíèé ó ïåðåñòðàõóâàíí³. Ïåðåñòðà-
õóâàëüíèê, óêëàäàþ÷è äîãîâ³ð ïåðåñòðà-
õóâàííÿ, çàõèùàº ñâ³é ñòðàõîâèé
³íòåðåñ, òîáòî çàáåçïå÷óº ñîá³ äîäàòêîâ³
ãàðàíò³¿ âèêîíàííÿ ñòðàõîâèõ çîáîâ’ÿ-
çàíü ïåðåä ñòðàõóâàëüíèêàìè ùîäî
çä³éñíåííÿ ñòðàõîâèõ âèïëàò ó ðàç³ íà-
ñòàííÿ ñòðàõîâîãî âèïàäêó. Â³äòàê ìàé-
íîâ³ ³íòåðåñè ñóá’ºêò³â ñòðàõóâàííÿ ³ ïå-
ðåñòðàõóâàííÿ ìàþòü ïåâí³ ðîçá³æíîñò³,
à òîìó ïðåäìåòè äîãîâ³ðíèõ â³äíîñèí ó
íèõ ð³çí³.

Ïðåäìåò äîãîâîðó ïåðåñòðàõóâàííÿ
ñòàíîâèòü çîáîâ’ÿçàííÿ ïåðåñòðàõîâèêà
íàäàòè ïåðåñòðàõóâàëüíèêó ïåâíó ïîñëó-
ãó — ïåðåñòðàõóâàëüíèé çàõèñò ³ çîáîâ’ÿ-
çàííÿ ïåðåñòðàõóâàëüíèêà ñïëàòèòè çà
íå¿ ïåðåñòðàõóâàëüíó ïðåì³þ [6, ñ. 6].

Îäí³ºþ ç îñíîâíèõ îñîáëèâîñòåé äîãî-
âîð³â ñòðàõóâàííÿ ³ ïåðåñòðàõóâàííÿ º
¿õ ñóá’ºêòèâíèé ñêëàä. Òàê, äîãîâ³ð
ñòðàõóâàííÿ óêëàäàºòüñÿ ì³æ ñòðàõîâîþ
êîìïàí³ºþ ³ ñòðàõóâàëüíèêîì, ÿêèé ìî-
æå áóòè ô³çè÷íîþ àáî þðèäè÷íîþ îñî-
áîþ, òîä³ ÿê ñóá’ºêòàìè ïåðåñòðàõóâàëü-
íèõ äîãîâ³ðíèõ ïðàâîâ³äíîñèí ç îáîõ
ñòîð³í âèñòóïàþòü ñòðàõîâèêè, ÿê³ íàçè-
âàþòüñÿ ïåðåñòðàõîâèêîì ³ ïåðåñòðàõó-
âàëüíèêîì.

Ñòîðîíàìè äîãîâîðó ïåðåñòðàõóâàííÿ
ìîæóòü âèñòóïàòè ëèøå þðèäè÷í³ îñî-
áè — ñòðàõîâ³ îðãàí³çàö³¿, ÿê³ â³äïîâ³äà-
þòü âèìîãàì çàêîíîäàâñòâà, çîêðåìà ùî-
äî ë³öåíçóâàííÿ, ôîðìóâàííÿ ñòàòóòíîãî
ôîíäó òà ³íøèõ, ó ðàç³ íåäîòðèìàííÿ
ÿêèõ þðèäè÷íà îñîáà íå ìàº ïðàâà çä³é-
ñíþâàòè ñòðàõîâó òà ïåðåñòðàõóâàëüíó
ä³ÿëüí³ñòü.

Îäíàê, ÿê óæå çàçíà÷àëîñÿ âèùå, íå
ìîæíà ïîãîäèòèñÿ ³ç âèçíà÷åííÿì ñòðà-
õîâèêà ÿê öåäåíòà, îñê³ëüêè ó öèâ³ëüíî-
ìó ïðàâ³ Óêðà¿íè öåäåíòîì íàçèâàþòü
êðåäèòîðà, ÿêèé ïîñòóïàºòüñÿ ñâî¿ìè
ïðàâàìè çà çîáîâ’ÿçàëüíèìè â³äíîñèíà-
ìè. Ïðè óêëàäàíí³ äîãîâîðó ïåðåñòðàõó-

âàííÿ áóäü-ÿêî¿ ïîñòóïêè ïðàâ ñòðàõîâè-
êà çà çîáîâ’ÿçàííÿìè, ÿê³ âèíèêàþòü ³ç
äîãîâîðó ñòðàõóâàííÿ, ³íøîìó ñòðàõîâè-
êó íå â³äáóâàºòüñÿ. Íàâïàêè, ñòðàõîâèê
(ïåðåñòðàõóâàëüíèê), ÿêèé óêëàâ ç ïåðå-
ñòðàõîâèêîì äîãîâ³ð ïåðåñòðàõóâàííÿ,
â³äïîâ³äàº çà âèêîíàííÿ ñòðàõîâèõ çî-
áîâ’ÿçàíü ïåðåä ñòðàõóâàëüíèêîì ó ïîâ-
íîìó îáñÿç³ çã³äíî ç äîãîâîðîì ñòðàõó-
âàííÿ (÷. 4 ñò. 12 Çàêîíó Óêðà¿íè «Ïðî
ñòðàõóâàííÿ»). Ó çâ’ÿçêó ç öèì, ââà-
æàºòüñÿ äîö³ëüíèì âíåñåííÿ çì³í äî
ñò. 12 Çàêîíó Óêðà¿íè «Ïðî ñòðàõóâàí-
íÿ», âèêëþ÷èâøè ç âèçíà÷åííÿ ïåðå-
ñòðàõóâàííÿ òåðì³í «öåäåíò».

Âàæëèâîãî íàóêîâî-òåîðåòè÷íîãî òà
ïðàêòè÷íîãî çíà÷åííÿ äëÿ äîãîâ³ð-
íî-ïðàâîâèõ â³äíîñèí ó ñôåð³ ïåðåñòðà-
õóâàííÿ ìàº âèçíà÷åííÿ ñòðàõîâîãî âè-

ïàäêó òà ìîìåíòó éîãî íàñòàííÿ

ó äîãîâîð³ ïåðåñòðàõóâàííÿ. Òàê,
Ì. Â. Ìíèõ çàçíà÷àº, ùî, íà â³äì³íó â³ä
äîãîâîð³â ñòðàõóâàííÿ, äå, ÿê â³äîìî, áà-
ãàòî ð³çíîâèä³â ñòðàõîâèõ âèïàäê³â, ó
äîãîâîð³ ïåðåñòðàõóâàííÿ ñòðàõîâèé âè-
ïàäîê çàâæäè òîé ñàìèé, îäíàêîâèé [15,
c. 108].

Âîäíî÷àñ ó â³ò÷èçíÿí³é ïðàêòèö³ ïðè
óêëàäàíí³ ïåðåñòðàõóâàëüíèõ â³äíîñèí
ï³ä ñòðàõîâèì âèïàäêîì ðîçóì³þòü ò³ ñà-
ì³ ïîä³¿, ÿê³ ìàþòü ì³ñöå â îñíîâíîìó äî-
ãîâîð³ ñòðàõóâàíí³ [16, c. 141]. Îäíàê
ñòðàõîâèé âèïàäîê çà äîãîâîðîì ñòðàõó-
âàííÿ º ëèøå ìîìåíòîì âèíèêíåííÿ
éìîâ³ðíîñò³ íàñòàííÿ ñòðàõîâîãî âèïàä-
êó çà äîãîâîðîì ïåðåñòðàõóâàííÿ, îñ-
ê³ëüêè ïåðåñòðàõîâèê âèêîíóº ñâî¿ çî-
áîâ’ÿçàííÿ ïåðåä ïåðåñòðàõóâàëüíèêîì
ò³ëüêè ï³ñëÿ âèïëàòè îñòàíí³ì ñòðàõîâî-
ãî â³äøêîäóâàííÿ çà äîãîâîðîì ñòðàõó-
âàííÿ [17, ñ. 498].

Ä³éñíî, çà äîãîâîðîì ïåðåñòðàõóâàííÿ
ñòðàõóºòüñÿ íå ðèçèê ñòðàõóâàëüíèêà çà
îñíîâíèì äîãîâîðîì, à çîâñ³ì ³íøèé ðè-
çèê — ðèçèê ïåðåñòðàõóâàëüíèêà, òîáòî
éîãî ðèçèê çä³éñíåííÿ ñòðàõîâî¿ âèïëà-
òè çà îñíîâíèì äîãîâîðîì ñòðàõóâàííÿ, à
òîìó ñòðàõîâèì âèïàäêîì çà äîãîâîðîì
ïåðåñòðàõóâàííÿ º ñòðàõîâà âèïëàòà,
çä³éñíåíà çà îñíîâíèì äîãîâîðîì ñòðàõó-
âàííÿ.
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Äîãîâ³ð ïåðåñòðàõóâàííÿ º êîíñåíñó-
àëüíèì ïðàâî÷èíîì, òîáòî íàáóâàº ÷èí-
íîñò³ ç ìîìåíòó éîãî óêëàäàííÿ, íà â³ä-
ì³ííó â³ä äîãîâîðó ñòðàõóâàííÿ, ÿêèé
íàëåæèòü äî ðåàëüíèõ äîãîâîð³â. Ó ïåðå-
ñòðàõóâàëüí³é ïðàêòèö³ ìîìåíòè óêëà-
äàííÿ äîãîâîð³â ïåðåñòðàõóâàííÿ òà ¿õ
îïëàòà íå çàâæäè çá³ãàþòüñÿ. Çà çãîäîþ
ñòîð³í ïåðåñòðàõóâàëüíèõ â³äíîñèí
îïëàòà ïåðåñòðàõóâàëüíî¿ ïðåì³¿ ìîæå
çä³éñíþâàòèñÿ âïðîäîâæ ä³¿ äîãîâîðó ïå-
ðåñòðàõóâàííÿ, ïðè öüîìó âîíà º îáî-
â’ÿçêîâîþ, à äîãîâ³ð íàáóâàº ÷èííîñò³ â
ìîìåíò óêëàäàííÿ. Îäíàê ìîæëèâà ñèòó-
àö³ÿ, êîëè ó äîãîâîð³ ïåðåñòðàõóâàííÿ
ïåðåäáà÷åíî, ùî â³í íàáèðàº ÷èííîñò³
ò³ëüêè ï³ñëÿ âèïëàòè ïåðåñòðàõóâàëüíî¿
ïðåì³¿ çà ïðèéíÿòòÿ ó ïåðåñòðàõóâàííÿ
÷àñòèíè ðèçèêó [18, c. 120]. Òîìó, ç îä-
íîãî áîêó, òàêà îçíàêà ðîçìåæóâàííÿ äî-
ãîâ³ðíèõ â³äíîñèí ó ñòðàõóâàíí³ ³ ïåðå-
ñòðàõóâàíí³ º äîñèòü óìîâíîþ, ç ³í-
øîãî — ñóòòºâî âèçíà÷àº ¿õ ñïåöèô³êó.
Õàðàêòåðíîþ îñîáëèâ³ñòþ äîãîâîðó ïå-
ðåñòðàõóâàííÿ º â³äíåñåííÿ éîãî äî ãðó-
ïè äîãîâîð³â ïðî íàäàííÿ ïîñëóã, çîêðå-
ìà ïðî íàäàííÿ ô³íàíñîâèõ ïîñëóã, ùî
îáóìîâëåíî ïðèòàìàííîþ éîìó ñïåöè-
ô³êîþ ïðåäìåòà ³ îá’ºêòà, õàðàêòåðîì çó-
ñòð³÷íîãî íàäàííÿ ³ âèçíà÷åíîãî ñòàòóñó
ïåðåñòðàõîâèêà — ïîñëóãîíàäàâà÷à.
Òàê, ïåðåñòðàõîâèê íàäàº íà îïëàòíèõ
çàñàäàõ ïåðåñòðàõóâàëüíèêîâ³ ïîñëóãó
ùîäî çàáåçïå÷åííÿ éîãî ô³íàíñîâî¿ ñò³é-
êîñò³.

Çà ñïîñîáîì óêëàäàííÿ äîãîâîð³â ðîç-
ð³çíÿþòü: îáë³ãàòîðí³, ôàêóëüòàòèâí³ òà
îáë³ãàòîðíî-ôàêóëüòàòèâí³ äîãîâîðè ïå-
ðåñòðàõóâàííÿ.

Çà îáë³ãàòîðíèì äîãîâîðîì ïåðåñòðà-
õîâóþòüñÿ ðèçèêè âèïëàò ïî ö³ë³é ãðóï³,
ÿê âæå óêëàäåíèõ, òàê ³ çäåá³ëüøîãî ùå
íå óêëàäåíèõ îñíîâíèõ äîãîâîð³â ñòðàõó-
âàííÿ. Ó ì³ðó óêëàäàííÿ îñíîâíèõ äîãî-
âîð³â ïåðåñòðàõóâàëüíèê ñïëà÷óº ïåðå-
ñòðàõîâèêó ïðåì³þ — æîäíî¿ çãîäè íà öå
ïåðåñòðàõîâèêà íå ïîòð³áíî. Ï³äïèñàâ-
øè îáë³ãàòîðíèé äîãîâ³ð, ïåðåñòðàõîâèê
çàçäàëåã³äü ïîãîäèâñÿ ïåðåñòðàõîâóâàòè
âñ³ îñíîâí³ äîãîâîðè çà âêàçàíèì â îá-
ë³ãàòîðíîìó äîãîâîð³ âèäîì ñòðàõóâàííÿ

[9, ñ. 468]. Çà íàñòàííÿ ñòðàõîâèõ âèïàä-
ê³â çà îñíîâíèìè äîãîâîðàìè ïåðå-
ñòðàõîâèê âèïëà÷óº ïåðåñòðàõóâàëüíè-
êîâ³ ñâîþ ÷àñòèíó âèïëàòè. Ïî ñóò³, âè-
êîíóþ÷è öåé äîãîâ³ð, ñòîðîíè ïðîñòî
çä³éñíþþòü âçàºìîðîçðàõóíêè çà äîïî-
ìîãîþ ñïåö³àëüíèõ ðàõóíê³â, ÿê³ ³ìåíó-
þòüñÿ «áîðäåðî». ²ñíóþòü áîðäåðî ïðå-
ì³é ³, â³äïîâ³äíî, áîðäåðî çáèòê³â [9,
ñ. 468].

Äëÿ óêëàäåííÿ ôàêóëüòàòèâíîãî äîãî-
âîðó ïåðåñòðàõóâàííÿ ïî êîæíîìó îñ-
íîâíîìó äîãîâîðó ïîòð³áíå âîëåâèÿâëåí-
íÿ ÿê ïåðåñòðàõóâàëüíèêà, òàê ³
ïåðåñòðàõîâèêà. ßê ïðàâèëî, ñòîðîíè
ñïî÷àòêó ï³äïèñóþòü òàê çâàíèé ãåíå-
ðàëüíèé äîãîâ³ð ôàêóëüòàòèâíîãî ïåðå-
ñòðàõóâàííÿ, â ÿêîìó óçãîäæóþòü
á³ëüø³ñòü óìîâ äîãîâîðó ïåðåñòðàõóâàí-
íÿ. Ïåðåñòðàõóâàëüíèê, áàæàþ÷è ïåðå-
ñòðàõóâàòè îñíîâíèé äîãîâ³ð íà óìîâàõ
öüîãî ãåíåðàëüíîãî äîãîâîðó, íàïðàâëÿº
ïåðåñòðàõîâèêó ïèñüìîâó ïðîïîçèö³þ ³ç
çàçíà÷åííÿì òàêèõ óìîâ îñíîâíîãî äîãî-
âîðó, ÿê îá’ºêò ñòðàõóâàííÿ, ñòðàõîâà
ñóìà òîùî. Öÿ ïðîïîçèö³ÿ â ïðàêòèö³ ïå-
ðåñòðàõóâàííÿ íàçèâàºòüñÿ «ñë³ï». Ïå-
ðåñòðàõîâèê ìîæå ïîãîäèòèñÿ àáî â³äìî-
âèòèñÿ ïðèéíÿòè öåé îñíîâíèé äîãîâ³ð ó
ïåðåñòðàõóâàííÿ [9, ñ. 469].

Îáë³ãàòîðíî-ôàêóëüòàòèâí³ äîãîâî-
ðè — öå ïîºäíàííÿ â îäíîìó äîãîâîð³ îá-
ë³ãàòîðíîãî äîãîâîðó ïåðåñòðàõóâàííÿ ³
ãåíåðàëüíîãî äîãîâîðó ôàêóëüòàòèâíîãî
ïåðåñòðàõóâàííÿ. Çà îäíèìè âèäàìè
ñòðàõóâàííÿ äîãîâ³ð — îáë³ãàòîðíèé, à
çà ³íøèìè — ôàêóëüòàòèâíèé. Àáî çà
îñíîâíèìè äîãîâîðàìè ç³ ñòðàõîâîþ ñó-
ìîþ ìåíøå ïåâíîãî ðîçì³ðó — îáë³ãàòîð-
íèé, à çà îñíîâíèìè äîãîâîðàìè ç³ ñòðà-
õîâîþ ñóìîþ, ùî ïåðåâèùóº öåé ðîç-
ì³ð, — ôàêóëüòàòèâíèé.

Çà ñïîñîáîì ðîçïîä³ëó ðèçèêó ðîçð³ç-
íÿþòü ïðîïîðö³éí³ (êâîòí³ äîãîâîðè, äî-
ãîâîðè åêñöåäåíòó ñóìè ³ êâîòíî-åêñöå-
äåíòí³ äîãîâîðè) ³ íåïðîïîðö³éí³
(åêñöåäåíòí³) äîãîâîðè ïåðåñòðàõóâàííÿ
(äîãîâîðè åêñöåäåíòó çáèòêó ³ åêñöåäåí-
òó çáèòêîâîñò³).

Ó ïðîïîðö³éíèõ äîãîâîðàõ ïåðåñòðà-
õîâèê îòðèìóº îáóìîâëåíó ÷àñòêó ïðå-
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ì³¿, îòðèìàíî¿ ïåðåñòðàõóâàëüíèêîì çà
îñíîâíèì äîãîâîðîì, ³ âèïëà÷óº òó æ
÷àñòêó ñòðàõîâî¿ âèïëàòè çà îñíîâíèì
äîãîâîðîì. Ó íåïðîïîðö³éíèõ äîãîâîðàõ
ïåðåñòðàõîâèê ñïëà÷óº ïåðåñòðàõóâàëü-
íèêó ÷àñòèíó âèïëàòè, ùî ïåðåâèùóº
óçãîäæåíèé ñòîðîíàìè ðîçì³ð (åêñöå-
äåíò). Â³äïîâ³äíî, ³ ñòðàõîâèé âèïàäîê
çà òàêèì äîãîâîðîì ïåðåñòðàõóâàííÿ íà-
ñòàº, ëèøå ÿêùî âèïëàòà çà îñíîâíèì
äîãîâîðîì ïåðåâèùóº åêñöåäåíò. Òàê³ äî-
ãîâîðè íàçèâàþòüñÿ äîãîâîðàìè åêñöå-
äåíòà çáèòêó [9, ñ. 469].

Ïðîöåñ óêëàäåííÿ äîãîâîðó ïåðåñòðà-
õóâàííÿ, çàëåæíî â³ä ôîðìè îðãàí³çàö³¿
ïåðåñòðàõóâàííÿ (ôàêóëüòàòèâíî¿ ÷è îá-
ë³ãàòîðíî¿), ìîæå ïðîõîäèòè äâîìà ñïî-
ñîáàìè: øëÿõîì óêëàäåííÿ äîãîâîðó ïå-
ðåñòðàõóâàííÿ íà ôàêóëüòàòèâí³é îñíîâ³
çà ñõåìîþ «äîãîâ³ð ÷åðåç äîãîâ³ð», àáî
øëÿõîì óêëàäåííÿ ïîïåðåäíüîãî äîãîâî-
ðó îáë³ãàòîðíîãî ïåðåñòðàõóâàííÿ, ñòîðî-
íè ÿêîãî çîáîâ’ÿçóþòüñÿ ïðîòÿãîì ïåâíî-
ãî ñòðîêó (ó ïåâíèé òåðì³í) óêëàñòè
äîãîâ³ð ó ìàéáóòíüîìó (îñíîâíèé äîãîâ³ð)
íà óìîâàõ, âñòàíîâëåíèõ ïîïåðåäí³ì äî-
ãîâîðîì îáë³ãàòîðíîãî ïåðåñòðàõóâàííÿ.

Íà ïåðøèé ïîãëÿä, âèäàºòüñÿ, ùî
óêëàäåííÿ äîãîâîðó ïåðåñòðàõóâàííÿ äî
óêëàäåííÿ îñíîâíîãî äîãîâîðó ïðÿìî ñó-
ïåðå÷èòü ÷. 1 ñò. 987 ÖÊ Óêðà¿íè. Ä³éñ-
íî, ç ö³º¿ íîðìè âèïëèâàº, ùî ïåðåñòðà-
õîâàíèì ìîæå áóòè ò³ëüêè ðèçèê, ÿêèé
ïðèéíÿòèé íà ñåáå ñòðàõîâèêîì. Ïðîòå
çàéíÿòòÿ ñòðàõîâîþ ä³ÿëüí³ñòþ ïîðî-
äæóº ó ñòðàõîâèêà ñòðàõîâèé ³íòåðåñ,
ÿêèé ïîâ’ÿçàíèé ç ìîæëèâèìè ìàéáóò-
í³ìè ñòðàõîâèìè âèïëàòàìè ³ ìîæå áóòè
çàõèùåíèé çà äîãîâîðîì ïåðåñòðàõóâàí-
íÿ, òîìó óçãîäæåííÿ ïðåäìåòà äîãîâîðó
ïåðåñòðàõóâàííÿ íå ñòàíîâèòü òðóäíîù³â
³ áåç óêëàäåíîãî îñíîâíîãî äîãîâîðó.
Òàê, ÿê çàçíà÷àº Þ. Á. Ôîãåëüñîí, äëÿ
óêëàäåííÿ äîãîâîðó îáë³ãàòîðíîãî ïåðå-
ñòðàõóâàííÿ çîâñ³ì íå îáîâ’ÿçêîâî, ùîá
âñ³ îñíîâí³ äîãîâîðè ñòðàõóâàííÿ, ùî
ï³äëÿãàþòü ïåðåñòðàõóâàííþ, âæå áóëè
óêëàäåí³. Íåîáõ³äíî ëèøå, ùîá ïåðå-
ñòðàõóâàëüíèê ñèñòåìàòè÷íî óêëàäàâ
ïîä³áí³ äîãîâîðè [9, ñ. 473].

Îñîáëèâ³ñòþ ïðèïèíåííÿ ïåðåñòðàõó-
âàëüíîãî çîáîâ’ÿçàííÿ ó âèïàäêó âèêî-
íàííÿ çîáîâ’ÿçàíü çà äîãîâîðîì º òå, ùî
âîíî ìîæå áóòè âèêîíàíî äâîìà ñïîñîáà-
ìè: íàäàííÿì ïåðåñòðàõóâàëüíîãî çàõèñ-
òó ïåðåñòðàõîâèêîì ïåðåñòðàõóâàëüíè-
êîâ³ âïðîäîâæ ä³¿ âñüîãî äîãîâîðó
ïåðåñòðàõóâàííÿ çà â³äñóòíîñò³ ñòðàõîâî-
ãî âèïàäêó àáî çä³éñíåííÿ íèì âèïëàòè
ñòðàõîâîãî â³äøêîäóâàííÿ çà íàñòàííÿ
ñòðàõîâîãî âèïàäêó äî çàê³í÷åííÿ ñòðî-
êó ä³¿ äîãîâîðó ïåðåñòðàõóâàííÿ. Â îáîõ
âèïàäêàõ çîáîâ’ÿçàííÿ ïî ïåðåñòðàõó-
âàííþ ïðèïèíÿþòüñÿ âèêîíàííÿì.

Âèñíîâêè. Îòæå, äîãîâ³ð ïåðåñòðàõó-

âàííÿ — öå ñàìîñò³éíèé âèä äîãîâîðó

ñòðàõóâàííÿ, íà ï³äñòàâ³ ÿêîãî îäíà

ñòîðîíà (ïåðåñòðàõîâèê) çà îáóìîâëåíó

äîãîâîðîì ïëàòó (ïåðåñòðàõóâàëüíó

ïðåì³þ) çîáîâ’ÿçóºòüñÿ íàäàòè ³íø³é

ñòîðîí³ (ïåðåñòðàõóâàëüíèêîâ³) ïîñëó-

ãó ùîäî â³äøêîäóâàííÿ â³äïîâ³äíî äî

óìîâ äîãîâîðó âèòðàò, ïîâ’ÿçàíèõ ç âè-

êîíàííÿì ïåðåñòðàõóâàëüíèêîì ñâî¿õ

çîáîâ’ÿçàíü çà óêëàäåíèì íèì ÿê ñòðà-

õîâèêîì äîãîâîðîì ñòðàõóâàííÿ.

Ïåðåäóìîâîþ ïåðåñòðàõóâàëüíîãî çî-

áîâ’ÿçàííÿ º íàÿâí³ñòü ó ïåðåñòðàõó-

âàëüíèêà ñòðàõîâîãî ³íòåðåñó, ÿêèé ïî-

â’ÿçàíèé ³ç âèòðàòàìè, ùî ìîæóòü

âèíèêíóòè ó çâ’ÿçêó ç âèêîíàííÿì ïåðå-

ñòðàõóâàëüíèêîì ñâî¿õ çîáîâ’ÿçàíü çà

îñíîâíèì äîãîâîðîì ñòðàõóâàííÿ, ó ÿêî-

ìó â³í âèñòóïàº ÿê ñòðàõîâèê.

Â³äì³ííîñò³ ó äîãîâîðàõ ñòðàõóâàííÿ

³ ïåðåñòðàõóâàííÿ õàðàêòåðèçóþòü ð³ç-

íó ïðàâîâó ïðèðîäó ñòðàõîâèõ ³ ïåðå-

ñòðàõóâàëüíèõ â³äíîñèí, à òîìó óíå-

ìîæëèâëþþòü ¿õ þðèäè÷íå îòîòîæ-

íåííÿ òà ïîòðåáóþòü ôîðìóâàííÿ îêðå-

ìîãî ïðàâîâîãî ðåãëàìåíòóâàííÿ, ïîëî-

æåííÿ ÿêîãî ïîÿñíþâàëè á ñóòí³ñòü äî-

ãîâ³ðíèõ â³äíîñèí ó ïåðåñòðàõóâàíí³, ¿õ

îñîáëèâîñò³, òðàêòóâàëè îñíîâí³ äå-

ô³í³ö³¿ òà ïîíÿòòÿ ïåðåñòðàõóâàëüíî¿

ä³ÿëüíîñò³, ùî ñïðèÿëî á ï³äâèùåííþ

ÿêîñò³ òà åôåêòèâíîñò³ ñòðàõîâèõ ³ ïå-

ðåñòðàõóâàëüíèõ â³äíîñèí ó ñóñï³ëüñòâ³.
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Ìèëîâñêàÿ Í. Â. Ïðàâîâàÿ ïðèðîäà äîãîâîðà ïåðåñòðàõîâàíèÿ.
Â ñòàòüå íà îñíîâå àíàëèçà íàó÷íûõ âçãëÿäîâ è íîðì äåéñòâóþùåãî çàêîíîäàòåëüñòâà
Óêðàèíû, ðåãóëèðóþùèõ äîãîâîðíûå îáÿçàòåëüñòâà â ñôåðå ñòðàõîâàíèÿ, îïðåäåëåíû ïî-
íÿòèå, ïðàâîâàÿ ïðèðîäà äîãîâîðà ïåðåñòðàõîâàíèÿ è åãî ìåñòî â ñèñòåìå ãðàæäàíñêî-
ïðàâîâûõ äîãîâîðîâ. Äàíà ïðàâîâàÿ õàðàêòåðèñòèêà ñóáúåêòíîãî ñîñòàâà äîãîâîðà ïåðå-
ñòðàõîâàíèÿ, à òàêæå ñôîðìóëèðîâàíû íàó÷íûå âûâîäû è ïðåäëîæåíèÿ ïî ñîâåðøåí-
ñòâîâàíèþ çàêîíîäàòåëüíîãî óðåãóëèðîâàíèÿ îòíîøåíèé ïî äîãîâîðó ïåðåñòðàõîâàíèÿ.
Êëþ÷åâûå ñëîâà: äîãîâîð ïåðåñòðàõîâàíèÿ, äîãîâîð ñòðàõîâàíèÿ, ïðàâîâàÿ ïðèðîäà äîãî-
âîðà, ïåðåñòðàõîâùèê, ïåðåñòðàõîâàòåëü, ñòðàõîâùèê, ñòðàõîâàòåëü.

Milovska N. V. The legal nature of the reinsurance contract.
The concept, the legal nature of the reinsurance contract and its place in the system of civil
law contracts are defined in the scientific article on the basis of the analysis of the scientific
views and the norms of current legislation of Ukraine, governing contractual obligations in
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the sphere of insurance, and scientific conclusions and proposals on improving the legislative
regulation of relations under the reinsurance contract are formulated.
The author states that the application of the legal reinsurance institute has legal difficulties,
due to the lack of clear legal norms, scientific and theoretical approaches to this institution.
Thus, the current civil and insurance legislation of Ukraine does not contain norms that
would clearly define the place of the reinsurance contract in the insurance activity system.
The norms of the Civil Code of Ukraine, although it fix the concept of the reinsurance
contract, but do not sufficiently reflect its content and character.
The author points out legal relations in the sphere of reinsurance are civil legal relations
between legal entities (reinsurer and reinsured) that arise on the basis of a reinsurance
contract.
The legal institute of reinsurance, on the one hand, provides the financial ability of the
insurer to fulfill the insurance obligation regarding to pay the insurance compensation, so
that such payment on insurance cases does not place an excessive burden on him alone, on the
other hand, it strengthens the protection of the property interests of the insured.
The reinsurance contract acts as one of the kind of the insurance contract, because both the
insurance and reinsurance can be the subject of the insurer’s direct activity. Therefore, the
rules governing insurance relations apply to the reinsurance contract. The subject of the
reinsurance contract is the reinsurer’s obligation to provide a certain service – reinsurance
protection to the reinsured and the reinsured’s obligation to pay a reinsurance premium for it.
In the scientific research the legal characteristic of the subject composition of the reinsurance
contract is given. Only legal entities – insurance organizations that meet the requirements of
the legislation, in particular for licensing, the formation of the statutory fund and others, can
act as parties of the reinsurance contract. In case of non-compliance this requirements of the
legislation, the legal entity does not have the right to carry out insurance and reinsurance
activities.
In the article, the reinsurance contract is a consensual transaction, that is, it enters into
force from the moment of its conclusion. In addition, under the reinsurance contract, not the
insured’s risk under the main contract is insured, but a completely different risk – the
reinsured’s risk, that is, his risk of making insurance payment under the main insurance
contract.
According to the author, a characteristic feature of the reinsurance contract is its attribution
to a group of service contracts, in particular, the provision of financial services, since the
reinsurer renders a service to ensure the financial stability of the reinsured on a paid basis.
In the article, attention is focused on types of reinsurance contracts. Thus, according to the
way of concluding contracts, there are distinguished: obligatory, optional and obligatory-
optional contracts of reinsurance. According to the way of distribution of risk,there are
distinguished by the following: proportional (quotas agreements, excedent amounts contracts
and quotas-excedent contracts) and disproportionate (excedent) reinsurance contracts
(contracts of the excedent of the loss and excedent of loss-making assets).
The author concludes that differences in insurance and reinsurance contracts characterize
the different legal nature of insurance and reinsurance relations, and therefore make it
impossible to identify them legally and require the formation of a separate legal regulation,
the provisions of which would explain the nature of contractual relations in reinsurance, their
features, interpreted the main definitions and concepts of reinsurance activities, would
contribute to improving the quality and effectiveness of insurance and reinsurance
relationships in the society.
Keywords: reinsurance contract, insurance contract, legal nature of the contract, reinsurer,
reinsured, insurer, insured.
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